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Aldis Lavins

Latvijas Republikas Satversmes tiesas priek$sédétajs

Konferences atklasana

Cienijama Eiropas Cilvektiesibu tiesas priekssedetajas kundze!
Godatais Augstakas tiesas priekssedetaja kungs!
Cienijamie kolegi, tiesnesi un konferences dalibnieki!

Esiet sveicinati Latvijas galvaspilséta Riga Satversmes tiesas un Augstakas tie-
sas sarikotaja starptautiskaja konferencé “Tiesu varas loma Eiropas Cilvéktiesibu
tiesas spriedumu izpildé”! Ar $im tematam veltitu konferenci més sekméjam to vér-
tibu aizsardzibu, uz kuram nu jau vairak neka 70 gadus balstas Cilvéka tiesibu un
pamatbrivibu aizsardzibas konvencija un tas piemérosana.

Eiropas Padome ir miera un cilvéces saglabasanas projekts, kura cilvékus ap-
vieno tadas vértibas ka briviba, labklajiba un drosiba un kura mérkis ir pasargat Ei-
ropu no atkartotiem kariem un totalitaro rezimu Sausmam. Sis vértibas tiek balstitas
uz trim savstarpéji atkarigiem un citam citu papildino$iem pamatprincipiem - de-
mokratiju, tiesiskumu un cilvéktiesibam. Jebkur$ no minétajiem pilariem ar savu
noturibu sekmé ari abu paréjo pilaru stabilitati.

Latvija par vienu no meérkiem savas prezidentiiras laikam Eiropas Padomes
Ministru Komiteja ir izvirzijusi tiesiskuma ka Eiropas kopigo vértibu aizsardzibas

garanta stiprina$anu.
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Visu Eiropas Padomes dalibvalstu institucionala sistéma ir balstita uz varas
dalisanas principu, tadéjadi tiesiskas valsts princips un neatkarigas tiesu varas prin-
cips raksturo un veido Eiropas identitati. Tiesi tapéc ari tiesu nolémumu efektiva
izpilde ka tiesibu uz taisnigu tiesu neatnemams elements ietilpst Eiropas identitates
satura. Ta ir masu kopiga atbildiba — nodrosinat tiesu noléemumu izpildi, jo bez tas
tiesibas uz taisnigu tiesu klatu tikai Skietamas un zaudétu savu jégu. Janem veéra, ka
tiesu nolémumu neizpilde var apdraudét ari demokratisko iekartu un novest pie au-
toritaru, totalitaru un secigi ari starptautiski agresivu rezimu iedibinasanas. Piemeé-
ri, kad tiesiskuma apdraudéjuma rezultata tiek veikta demokratijas dekonstrukcija,
nav talu jameklé. Krievija ta sakas ar nacionalo tiesu neatkaribas marginalizé$anu
un atteikSanos izpildit Eiropas Cilvéktiesibu tiesas spriedumus. Tapéc $eit vieta butu
atgadinat tézi, ka nedemokratiskas, tacu it ka tiesiskas valstis ir utopija un ta dévétas
labas diktatiiras neeksisteé.

Garantgjot tiesibas uz taisnigu tiesu, ne vienmeér ir iesp&jams nolémumu izpildit
péc standartizétas un precizas instrukcijas. Tas ir liels izaicindjums — panakt saskano-
tu darbibu nolémumu izpildé attieciba uz arvien pieaugosu skaitu nozimigu lietu, ku-
ras iespéjamie risinajumi ir politiski un juridiski sarezgiti un prasa izvérstu sistémis-
ku pieeju. Tapéc ari tiesu nolémumu izpildé ir nepieciesams uz savstarpéju cienu un
lojalitati balstits visu iesaistito pusu - Eiropas Cilvéktiesibu tiesas, Eiropas Padomes
Ministru Komitejas un nacionalo tiesibu sistému parstavoso institaciju — dialogs.

Nacionalajai tiesai, mekléjot izskatamaja lieta piemérotako risinajumu, ir sva-
rigi saskatit plasako kontekstu, proti, vértét, vai likumdevéjs ir dinamiski attistjis
tiesisko reguléjumu citstarp ari atbilstosi tam atzinam, kuras Eiropas Cilvéktiesibu
tiesa izteikusi pret citam valstim ierosinatas lietas, un domat par to, ka §is atzinas
butu piemérojamas ikvienas valsts tiesibu sistéma. Tadéjadi nacionalas tiesas tiesne-
sis atrodas pa vidu starp nepieciesamibu sekot lidzi jaunakajam Konvencijas normu
konkretizacijas tendencém un risku ietiekties likumdevéja vai izpildvaras kompe-
tences joma.

Lai stiprinatu tiesiskumu Eiropa, Latvijas augstako tiesu varas institiiciju or-
ganizétaja konferencé diskutésim par spriedumu izpildes uzraudzibas pasakumiem
un nacionalo tiesu lomu Eiropas Cilvéktiesibu tiesas nolémumu izpilde, lai ieguvéjs
batu ikviens no Konvencijas aizsargatajiem vairak neka 600 miljoniem eiropiesu.
Novélu konferences dalibniekiem veiksmi, apzinot iespé&jas stiprinat tiesiskumu

Eiropas kultartelpa!



Aigars Strupiss

Latvijas Republikas Augstakas tiesas priekssedétajs

Konferences atklasana
Demokratijas mehanismi jadarbina sapratigi

Meés tiekamies tikai piecus ménesus péc Reikjavikas samita, kura ipasi uzsvérta
Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas loma kopéjo pa-
mattiesibu standartu garantijai. Konvencija ir dokuments, kura iedzivinasana ikdie-

na ir ne vien Eiropas Cilvéktiesibu tiesas (ECT), bet ari misu nacionalo tiesu rokas.

I

Eiropas Cilvéktiesibu tiesas kolégi savos nolémumos atgadina, ka ECT nav ce-
turta instance. ECT funkcija nav aizstat nacionalas tiesas, bet gan veértét atbilstibu
cilvéktiesibu standartiem. Vienlaikus ECT nav skatama atrauti no nacionalajam tie-
sam, jo ta papildina nacionalo tiesu kvalitativu funkcioné$anu. Ir aplami raudzities
uz ECT ka uzraugu, no kura nacionalajam tiesam jabaidas. Runa ir par sinergiju,
kuras rezultata ieguvéji ir visi, un galvenais — cilvéki. Bet pamata més pildam vienu
funkciju.

Jurisprudencé bez zinamas formalisma devas nevar iztikt. Tomér ir jasaprot,
ka parmerigs juridiskais formalisms, aiz kura pazid sprieduma butiba, degradé

tiesu varu un tiesiskumu. Ari Latvija ir bijusas diskusijas par spriedumu, tostarp
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Satversmes tiesas spriedumu, formalu izpildi, batiba neatrisinot sprieduma no-
radito problému. Iemesli pretestibai pret spriedumu adekvatu izpildi pasaulé ir
dazadi - politiski, ekonomiski, socialpsihologiski, paretam pat diemzél $kiet, ka
ari psihiski.

Stridi un konflikti cilvéku sabiedriba ir dabiska lieta, un no tiem més nekad
neizvairisimies. Tiesas tos risina — individuali, vienu péc otra. Bet valstij ir ari atbil-
diba iespéju robezas novérst destruktivu konfliktu célonus, un te ir jaruna ne tikai
par spriedumu formalu izpildi, bet par spriedumu KVALITATIVU izpildi. Ar kva-
litativu izpildi saprotu tadu izpildi, kura ne vien izskir konkréto stridu starp kon-
krétajiem subjektiem, bet dod pienesumu tiesiskuma attistibai plasaka konteksta.
Tapéc uzskatu, ka lielaka loma japievérs$ ne vien tiesai spriedumu izpildei, bet ari,

un pat it ipasi, izpildes kvalitatei.

I

Vienlaikus ir jasaprot, ka més nevaram runat par vienadu situaciju visa Ei-
ropa. Janem véra, ka at$kiriba no masu Rietumeiropas partneriem més Latvija un
citas Austrumeiropas valstis dzivojam blakus agresivam kaiminam un blakus ka-
ram, kuru $is kaimins ir izraisijis. Nacionalas tiesas atrodas vienota tiesiskaja sisté-
ma ar Eiropas Cilvéktiesibu tiesu. Tac¢u nedrikst aizmirst, ka més $obrid dzivojam
aktiva hibridkara apstaklos un tos nepartraukti uztur misu agresivais kaimin$ —
Krievija. Austrumeiropas sabiedriba vairak jat objektivu apdraudéjumu un nepie-
cieS$amibu aizsargaties neka Rietumeiropas cilvéki, kuriem ikdiena nav jasastopas
ar Siem draudiem. Tas, protams, nepazemina cilvéktiesibu standartus, tacu tiesam
nepiecie$ama diferencéta pieeja risku izvértésanai valsts drosibas konteksta. Runa ir
par pasaizsargajo$as demokratijas fenomenu. Demokratijas paradokss ir tas, ka ta
skietami rada prieksnoteikumus savam galam, laujot pretiniekiem aktivi darboties
pret to. Tacu demokratijas mehanismi jadarbina sapratigi, jo tie nedrikst novest pie
demokratijas demontazas! Un te milziga, varbit pat noteico$a loma ir tiesai, kura ir

pédéjais tiesiskuma bastions.

1]

Sodien intervija Latvijas Radio man tika uzdots jautajums - ko darit, ja politiki
atsakas pildit Cilvektiesibu tiesas vai Satversmes tiesas spriedumus. Diemzél nacas
atbildét, ka gadijuma, ja valsts nepilda tai adresétos spriedumus, atbildiba var bt ti-
kai valstij, politiki nevar ielikt cietuma par to. Un tas nav grozams. Bet varbut $odien

més naksim klaja ar jaunam idejam un alternativam?
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It Ipasi svarigi tas ir attieciba uz $abriza aktualajiem jautajumiem par kara par-
vietoto bérnu tiesibam uzaugt gimené, par cietuso personu tiesibam uz juridisko
palidzibu mantojuma, gimenes un ipasuma tiesibu jautijumos. So jautdgjumu ak-
tualitati redzam izceltu ari Eiropas Cilvéktiesibu tiesas prezidentes Sifras O’Lirijas
pazinojuma septembra sakuma saistiba ar Eiropas Cilvéka tiesibu un pamatbrivibu
aizsardzibas konvencijas 70. gadadienu.

Paldies jums visiem, ka atradat iespé&ju piedalities $aja konferencé! Es to patiesi

augstu novertéju.



Lauma Paeglkalna

Latvijas Republikas Tieslietu ministrijas parlamentara sekretare

Konferences atklasana

Loti cienijama Eiropas Cilvektiesibu tiesas priekssedeétaja O’Lirijas kundze!
Augsti godatais Satversmes tiesas priekssedetaj Lavina kungs!

Augsti godatais Augstakas tiesas priekssedetaj Strupisa kungs!

Augsti godatais Eiropas Cilveéktiesibu tiesas tiesnesi Mita kungs!

Loti cienijama Eiropas Savienibas Tiesas tiesnese Ziemeles kundze!
Cienijamie konstitucionalo un augstako tiesu priekssedetaji,

tiesnesi un tiesu varas parstavji!

Damas un kungi!

Tieslietu ministre Inese Libina-Egnere izsaka nozélu par to, ka neatliekamu
budzeta sarunu dé] Sodien nevar piedalities konferencé, un novel, lai konference
biatu nozimigs ieguldijums tiesiskuma stiprinasana un demokratijas aizsardziba jo
ipasi $ajos hibriddraudu apstaklos. Ministre izsaka pateicibu par to, ka esat Seit un
veltat laiku misu kopigo Eiropas vértibu efektivakai aizsardzibai.

Man ir patiess gandarijums ministres varda jis Sodien sveikt un uzrunat.

Viena no svarigakajam Latvijas prezidenturas prioritatém ir demokratijas un

tiesiskuma stiprinasana. Pirms desmit dienam Riga notika Eiropas Padomes tieslie-
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tu ministru sanaksme, kura tika panakta vienosanas par Rigas principiem attieciba
uz jauna Eiropas Padomes Zaudéjumu registra, kura tiks fikséti Krievijas agresijas
pret Ukrainu raditie zaudéjumi darbibu ar ipasu uz cietu$ajam personam vérstu
pieeju.

Mums visiem kopa ir japanak taisniba un janovérs nesodamiba starptautiskaja
un nacionalaja limeni.

Més apzinamies, ka starptautiska tiesiska kartiba un cilvéka cienas aizsardziba
kopuma ir apdraudétas ar tieSiem un netie$iem militariem un hibrida draudiem.

Sodienas Eiropa nav ta Eiropa, kas bija pirms vairakiem gadiem, jo $odien ka
nekad iepriek§ mums kopigi ir jaaizstav Eiropas Padomes vértibas. Eiropa $obrid
ir kars. Karg, kuru isteno ANO Drosibas padomes pastaviga locekle pret suverénu
valsti Ukrainu.

Krievija $obrid brutali uzsplauj Eiropas Padomes aizsargatajam vértibam un
slepkavo cilvekus Eiropa. Sis agresijas sekas izpauZas visa pasaulé dazados veidos.

Més - Ukrainas sabiedrotie cina par neatkaribu un starptautiskas tiesiskas
kartibas atjaunosanu - $obrid atrodamies hibriddraudu apstaklos, ko rada agresor-
valsts un tas atbalstitaji.

Pirms divam dienam valdiba noléma slégt vienu no robezkontroles punktiem
ar Baltkrieviju, jo Krievijas sabiedrota valsts arvien vairak organizé un virza nele-
galo imigrantu plasmas pari misu robezam.

Vienlaikus dzirdam kart&jo gadijumu kada Latvijas pilséta, kad ukrainu bégla
automasinas stikls ir izsists un uz automasinas ir uzziméts “Z” burts.

Sabiedriskas domas pétijjumi arvien uzrada $okéjosi augstu Latvijas iedzivota-
ju atbalstu Krievijas karam Ukraina, neskatoties uz brivi pieejamu informaciju par
zvéribam, ko pastrada Krievijas teroristi.

Notiek nepartraukta cina pret demokratisko valstu sabiedribas noturibu, lai
lauztu tas pretestibu un paklautu tas gribu, vairojot agresorvalsts ietekmi.

Starptautiskas tiesibas ir paredzétas, lai veicinatu drosibu, taisnigumu, sadar-
bibu, paredzamibu un kopigas vértibas, tacu hibridajam darbibam ir pretéja loma.

Sados hibridkara un hibriddraudu apstaklos nacionala drosiba un sabiedribas
drosiba ir kluvusi par likumdevéjvaras un izpildvaras galveno izaicindjumu. Izai-
cinajumu, kur ari tiesu varai ir loti butiska loma. Tiesu varai pieder galavards par
to, vai un kadu sodu piemérot ukrainu bégla masinas demolétajam un “Z” burta
zimétajam.

Tiesu varas rokas ir spéja nodrosinat cilvéktiesibu ievéro$anu, iestaties par

demokratiskas valsts valstiskumu un aizsargat sabiedribas drosibu ar tiesiskiem li-
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dzekliem, Ipasu uzmanibu pievérsot soda preventivajai funkcijai.

Tiesu varas nolémumi liela méra ietekmé un veido sabiedribas izpratni par
pielaujamu un nepielaujamu ricibu.

Tiesas noteiktais sods ir zina sabiedribai par konkréta nodarijuma kaitigumu
mums ka sabiedribai un valstij.

“Z” burta uzzimésana uz automasinas $obrid nav vértéjama tapat ka “Z” burta
uzzimésana uz automasinas pirms pieciem gadiem.

Tam $obrid ir cits konteksts, cits mérkis un cits kaitéjums. Tapat ka Krievijas
Federacijas karoga slavinasana, dazadu militaru simbolu lietodana.

Kopigiem spékiem nodrosinot tiesiskumu, més vairojam sabiedribas uzticésa-
nos valstij, institiicijam, starptautiskajam organizacijam. Mums nepiecieS§ama kopi-
ga riciba gan starptautiskaja, gan nacionalaja dimensija.

Mums jaaizstav Eiropas Padomes vértibas ne tikai abstrakti, bet nemot véra ari
kontekstu, kada §is vértibas tiek apdraudétas.

No misu spéjas aizsargat cietusos ir atkarigs tas, vai sabiedriba uzticas valstij.
Jo vairak ta uzticésies valstij, jo noturigaka ta bus pret agresora veikto hibridkaru.

Tiesiska valsts ir stipra valsts un tapéc $ada valsts ir spécigs ierocis pati par

sevi, lai pretdarbotos hibriddraudiem.

Tiesnesi!
Damas un kungi!

Eiropas Padomes svarigakais mérkis ir aizsargat cilvéktiesibas, demokratiju un
tiesiskumu.

Sis vértibas aizsarga Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas kon-
vencija un tas protokoli, savukart Eiropas Cilvéktiesibu tiesa un nacionalas tiesas, ka
ari likumdevéjs un izpildvara ir tie, kas palidz iedzivinat §is Eiropas vértibas ikviena
cilveka dzive.

Loti liela nozime ir tam, ka valstis ievie§ Eiropas Cilvéktiesibu tiesas spriedu-
mus gan likumos, gan to piemeérosanas praksé.

Tapéc augsti vértéjams ir dialogs starp tiesam un paréjiem varas atzariem, jo
tas palidz veicinat savstarpéjo izpratni par to, ka vél labak nodrosinat tiesiskumu.

Aplukojot $odienas bagato darba kartibu, nav $aubu par to, ka savstarpéja iz-

pratne tiks veicinata.






PLENARSEDE

Tiesu varas loma
Eiropas Cilvektiesibu tiesas
spriedumu izpilde



Sifra O'Lirija (Siofra O’Leary)

Eiropas Cilvektiesibu tiesas priek$sedétaja

ECT spriedumu izpilde un tiesiskums

Priekssedetaja Lavina kungs,
Priekssedetaja Strupisa kungs,
Tiesnesi,

Damas un Kungi!

Man ir patiess prieks Sodien Seit parstavét Eiropas Cilvéktiesibu tiesu.

Laujiet man sakt ar pateicibu Latvijai —prezidéjosajai valstij — par to, ka starp
tas prezidentiras prioritatém ir ieklauts svarigais un reizé sarezgitais izpildes jauta-
jums' un ka ir noorganizéta $1 konference.

Man nav jaatgadina $ai auditorijai, ka Eiropas Cilvéka tiesibu un pamatbrivibu
aizsardzibas konvencija, kas stajas spéka pirms vairak neka 70 gadiem, ir visattis-
titaka parnacionala cilvéktiesibu aizsardzibas sistéma, kas dod individiem tiesibas
veérsties starptautiska tiesa. Augstas ligumslédzéjas puses katra uznemas pienakumu
efektivi aizsargat Konvencija noteiktas tiesibas un brivibas, piekritot Tiesas starp-
tautiskajai uzraudzibai un vienlaikus respektéjot tas autoritati, neatkaribu un auto-

nomiju, ka ari tas spriedumu un lémumu juridisko spéku. Gan $is pienakums, gan

1 Ministru Komiteja, Latvijas prezidentiras Eiropas Padomes Ministru Komiteja prioritates (2023. gada 17. maijs —
15. novembris).
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Tiesas jurisdikcijas atzi$ana neizbégami izriet no Konvencijas 1., 19., 32., 34. un 46.
panta; $is aspekts pédéja laika dazas aprindas tiek ignoréts gan attieciba uz Tiesas
spriedumiem, gan pagaidu pasakumiem.

Ka Tiesa atgadinaja Reikjavikas samita memoranda, vairak neka sesdes-
mit gadu pastavésanas laika ir izskatits vairak neka miljons pieteikumu, un to
rezultata pienemti vairak neka 26 000 spriedumu. Sie spriedumi un lémumi ir
sniegusi nozimigu ieguldijumu to standartu izstradé un nostiprinasana, kas ne-
piecie$ami, lai garantétu, ka mtisu demokratijas pamata ir un paliek tiesiskuma
ievéroSana.

Pédgjais ir viens no trim pilariem, uz kuriem tika dibinata Eiropas Padome
un kurus tai bija paredzéts aizsargat, ka tas izriet no Eiropas Padomes Statitu pre-
ambulas un no 3. panta noteiktajam dalibas prasibam. Tiesiskuma ievérosana ir
prieksnoteikums, lai valstis varétu pievienoties organizacijai, un, ja dalibvalsts at-
kartoti neieveéro tiesiskumu, tai var tikt apturétas tiesibas vai izbeigta daliba saskana
ar 8. pantu, ja ir pielauti nopietni vai sistematiski parkapumi.

Aténu demokratijas tévs Solons apgalvoja, ka “sabiedriba ir labi parvaldita, ja
tas iedzivotaji paklausa tiesnesiem, un tiesnesi — likumam”.

Ja Tiesas spriedumi un lémumi netiek izpilditi, tiek apdraudéta visas sisteé-
mas — gan valsts, gan Eiropas - integritate un darbiba. Un bisim atklati — paSreizéjas
problémas, ar kuram saskaras Konvencijas sistéma, ir ipasi satraucosas, jo Eiropas
pluralistisko demokratiju vértibas atrodas zem aréjo draudu amuru un uz demokra-
tijas valsts ieksiené erozijas laktas.

Tiesiska valsti galigie un saistosie valsts tiesu spriedumi ir jaizpilda bez izné-
mumiem un savlaicigi.

Tada pati prasiba attiecas uz Strasbuiras tiesas spriedumiem, kas pienemti at-
tieciba uz atbildétajam valstim. Augsto ligumslédzéju pusu nespéja izpildit Tiesas
spriedumus grauj tas Konvencijas sistémas autoritati un uzticamibu, kurai tas ir su-
veréni pievienojusas.

Tiesas spriedumu izpilde ir sarezgita un daudzpusiga. Tiesa konstaté plasu
parkapumu klastu saistiba ar dazadiem Konvencijas pantiem. Viens piemérs ne-
der visiem. Turklat attieciba uz ligumslédzéjam pusém nepastav vienots istenosanas
modelis, bet ir lielas atSkiribas atkariba no ta, ka Konvencija ir ieklauta valsts tiesi-
bu sistéma un vai ir jaiesaista viens vai vairaki dalibnieki, pieméram, valdiba, tiesu

iestades, vietéjas iestades vai pat likumdevéja vara.?

2 Sk. ari H. Keller un C. Marti, “Isteno$anas koncepcijas maina: ECT spriedumu izpildes judikalizacija” (“Reconceptuali-
sing Implementation: The Judicialisation of the Execution of the ECtHR's Judgments” ) (2015) 26 EJIL 829-850, 830.
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Sorit atvélétaja laika es, pirmkart, noradiu uz $kérsliem, kas kavé lojalu un
savlaicigu izpildi (1), otrkart, sikak paskaidrosu, ka nepilniga izpilde apdraud Kon-
vencijas sistému gan no juridiska, gan praktiska viedokla (2), turpinajuma isi apla-
kosu, ka tas ietekmé ari plasaku Eiropas tiesiskuma kontekstu (3), un, visbeidzot,

aplukosu, ka reagét uz nepilnigu izpildi gan Strasburas, gan valstu limeni (4).

1. Skérsli ECT spriedumu izpildei

Saskana ar 2022. gada zinojumu par spriedumu un lémumu izpildes uzrau-
dzibu Ministru Komiteja pagajusaja gada, péc tam, kad atbildétajas valstis pienéma
individualus un/vai visparéjus pasakumus, pabeidza 880 lietu, tostarp 200 galveno
lietu?, izpildes uzraudzibu.

Lai gan spriedumu neizpildes probléma joprojam nav lidz galam atrisinats jau-
tajums, un tiesi tadé] ari esam pulcéjusies Seit, Riga, ir svarigi atceréties, ka lielaka
dala spriedumu attieciba uz lielako dalu valstu tiek izpilditi apmierinosi. Labs pie-
meérs ir Latvija, kur 2022. gada tika slégtas piecas lietas un kopuma aptuveni 94 pro-
centi no Ministru Komitejai nodotajam lietam ir slégtas jau ieprieks.*

Lai gan 2022. gada palielinajas kopéjais spriedumu skaits, kas patlaban gaida
pilnigu izpildi (6081 spriedums salidzinajuma ar 5533 spriedumiem 2021. gada de-
cembri), tas atspogulo to, ka taja pasa laika posma Tiesa ir palielinajusi savu tiesve-
dibas darba apjomu. Kopéjais neizskatito lietu skaits joprojam ir viens no zemaka-
jiem kops 2007. gada.’

Dazas no lietam 2022. gada tika veiksmigi pabeigtas péc nozimigam likum-
dosanas reformam administrativaja praksé Arménija, Horvatija, Griekija, Latvija,
Lietuva un Turcija, ja minam tikai dazas no tam.

Aptuveni var identificét cetrus dazadus izpildi kavéjosu skérslu veidus: (i) ap-
zinata politiska pretestiba, (ii) praktiskas un/vai finansialas gratibas, (iii) efektiva
izpildes mehanisma trikums valsts limeni un (iv) pretestiba, kas citstarp izriet no
palau$anas uz nacionalo (konstitucionalo) identitati.

Apzinatas politiskas opozicijas gadijumi ir visjutigakie, bet, ciktal tie ir atkarigi
no politiska 1émuma un ne vienmér prasa smagas strukturalas reformas un/vai ie-
vérojamu finans$u resursu pieskirsanu, tiem vajadzétu but visvieglak atrisinamiem.

Saskana ar Stataitiem un Tiesas judikatiru Konvencija 46 valstu kopiena atspogulo

3 Ministru Komiteja, 16. ikgadéjais zinojums par Eiropas Cilvéktiesibu tiesas spriedumu un Iémumu izpildes uzraudzibu
(2022) 12.
Eiropas Padomes Eiropas Cilvéktiesibu tiesas spriedumu izpildes departaments, faktu lapa par izpildi Latvija.

5 Ministru Komiteja, 16. ikgadéjais zinojums par Eiropas Cilvéktiesibu tiesas spriedumu un Iémumu izpildes uzraudzibu
(2022) 12.
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tadu kopigu Eiropas vértibu ka tiesiskums, sakara ar ko daliba ir atkariga no cienas
pret So vértibu un tas ievérosanas.

Pirmajas divas lietas, kuras Ministru Komiteja saka 46. panta 4. punkta pare-
dzéto pienakumu neizpildes proceduru, - Ilgar Mammadov pret AzerbaidZanu® un
Kavala pret Turciju’ - bija politiska rakstura iebildes pret precizu Tiesas galveno
spriedumu izpildi. Abas lietas attiecas uz pieteicéju patvaligu aizturésanu, un sprie-
duma motivu dalas un/vai ta rezolutivas dalas teksta bija skaidrs noradijums likt
nekavéjoties atbrivot aizturétos.

Attieciba uz spriedumu lieta Kavala kops Tiesas galvena sprieduma $aja lieta
ir pagajusi vairak neka 45 ménesi, un vél 14 ménesi kops sprieduma, kura konstatéts
parkapums. Pirms divam dienam Ministru Komiteja saskana ar 46. panta 5. pun-
ktu apsprieda, kadi turpmaki pasakumi ir nepieciesami, nemot véra to, ka Kavalas
(Kavala) kungs joprojam nav atbrivots. Cik man zinams, lémums vai atjauninajums
tiks pienemts rit.

Tiesu spriedumu savlaicigas izpildes trikumi var bat saistiti ari ar praktiskam
un/vai finansidlam gratibam. Tas parasti notiek gadijumos, kad visparéjiem pasa-
kumiem, kas vajadzigi, lai izpilditu valsts saistibas saskana ar Konvenciju, ir nepie-
cie$ami ievérojami resursi. Pieméram, 2021. gada Ministru Komiteja izbeidza izpil-
des uzraudzibu lieta Oyal pret Turciju®, kura citstarp tika konstatéti tiesibu uz dzivi-
bu un necilvécigas izturésanas aizlieguma parkapumi saistiba ar nolaidibu veselibas
aprupé, kas valsts slimnicas tika pielauti laika no 1996. gada lidz 2008. gadam.

Péc pirma Tiesas sprieduma pasludinasanas Saja grupa 2010. gada iestades 1s-
tenoja nozimigas reformas, lai uzlabotu veselibas apriipes pakalpojumu kvalitati un
kapacitati, tostarp palielinot slimnicu un medicinas darbinieku skaitu, ka rezulta-
ta citstarp samazinajas jaundzimus$o un maminu mirstibas raditaji. Citi pasakumi
ietvéra pacientu uznemsanu slimnicu neatliekamas palidzibas dienestos neatkari-
gi no vinu sociala nodrosinajuma statusa un bez priek$apmaksas, centralas koor-
dinacijas sistémas izveidi starp slimnicam, lai nodro$inatu atru piekluvi veselibas
aprupei arkartas situacijas, un ziedoto asinu testé$anas standartu uzlabosanu, lai
noveérstu inficésanos.

Citi saskanotu méginajumu piemeéri izpildit pilotspriedumus un kvazipilot-
spriedumus par ieslodzijuma apstakliem, izmantojot valsts ieguldijumus ieslodziju-

ma vietu sektora, ir vérojami, pieméram, Horvatija, kur péc Tiesas sprieduma lieta

6 llgar Mammadov pret AzerbaidZzanu (parkapuma procedira) (Liela palata), Nr. 15172/13, 2019. gada 29. maijs.
7 Kavala pret Turciju (parkapuma procediira) (Liela palata), Nr. 28749/18, 2022. gada 11. jalijs, 169. un 170. punkts
8 Oyal pret Turciju, Nr. 4864/05, 2010. gada 23. marts.
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Cenbauer pret Horvatiju® (2006) tika pienemti vairaki pasakumi, tostarp vairaku
ieslodzijuma vietu atjauno$ana. Ministru Komiteja lietu slédza 2020. gada.

Lietas Torreggiani un citi pret Italiju'® vai Vasilescu pret Belgiju'' ir vél citi pie-
meéri, kad izpilde ir vai nav pabeigta atkariba no ta, vai joprojam pastav konstatétas
strukturalas problémas.

Vél viens $kérslis savlaicigai vai pareizai Tiesas spriedumu izpildei var bat efek-
tiva strukturala izpildes mehanisma trikums valsts limeni. Tas lielakoties ir saistits
ar to, ka trukst administrativas koordinacijas starp attiecigajam iestadém, un ne
vienmer tas ir saistits ar apzinatu valdibas ricibu vai bezdarbibu.

Ar atbilstosu politisko gribu $ada veida gratibas var atrisinat saméra viegli.
Slovénija tam ir uzskatams piemeérs. 2015. gada ta izveidoja starpministriju darba
grupu Tiesas spriedumu izpildei, bet nakamaja gada Tieslietu ministrija tika izvei-
dota projektu nodala, kuras uzdevums bija ierosinat un koordinét izpildes pasa-
kumus visas attiecigajas iestadés. Tas, ka Slovénijai pa$laik ir viens no labakajiem
izpildes raditajiem, jo 98 procenti no Ministru Komiteja izskatitajam lietam ir pa-
beigtas'?, noteikti nav noticis nesaistiti ar $o faktu.

Iespé&jams, visjutigakais jautajums attieciba uz izpildi ir pretestiba, kas izriet
no palausanas uz nacionalo (konstitucionalo) identitati. So aspektu Sorit un veélak
$odien paneldiskusija sikak aplikos tiesnese Ineta Ziemele.

Laujiet man teikt tikai dazus vardus, lai izklastitu kontekstu, aplikojot Vacijas
gadijumu. Vacijai ir loti labi raditaji attieciba uz Tiesa iesniegtajiem pieteikumiem —
0,06 pieteikumi uz 10 000 iedzivotaju, salidzinot ar vidéji 0,54 pieteikumiem dalib-
valstis'. Izpildes zina paslaik Ministru Komiteja vél nav izskatiti tikai pieci procenti
no kopéja uzraudzibai nodoto lietu skaita'’. Vacijas augstakas instances tiesas ir ie-
saistijusas pastaviga un augliga dialoga ar Tiesu, un $is dialogs ir palidzéjis parvarét
tradicionalo pretestibu, kuru izrada pieméram, Federalas Konstitucionala tiesa jo-
mas, ar dzilam tradicijam Vacijas tiesibas.

Tomeér pat tada valsti ka Vacija, kurai ir labi raditaji Konvencijas izpildé, més
redzam, ka divdomigus valsts tiesas pazinojumus var parpemt un izmantot citos

kontekstos, lai pretotos 46. panta saistibu ievérosanai. Lieta Gorgiilii pret Vaciju'

9 Cenbauer pret Horvatiju, Nr. 73786/01, 2006. gada 9. marts.
10 Torreggiani un citi pret Italiju, Nr. 43517/09 un 6 citas, 2013. gada 8. janvaris.
1 Vasilescu pret Be/giju, Nr. 64682/12, 2014. gada 25. novembiris.

12 Eiropas Padomes Eiropas Cilvéktiesibu tiesas spriedumu izpildes departaments, faktu lapa par izpildi Slovénija.
13 ECT, 2022. gada statistikas analize (2023. gada janvaris), 14. lpp.
14 Eiropas Padomes Eiropas Cilvéktiesibu tiesas spriedumu izpildes departaments, faktu lapa par izpildi Vacija.

15 Gérgiilii pret Vaciju, Nr. 74969/01, 2004. gada 26. februaris.
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Tiesa konstatéja 8. panta parkapumu tiesvediba par aizgadibu un saskarsmi ar pie-
teicéja arlauliba dzimuso bérnu. Péc $1 sprieduma Federala Konstitucionala tiesa
pieskira pieteicéjam apmekléjuma tiesibas, tadéjadi pievienojoties Strasbiiras sprie-
dumam.'® Tomér sava 2004. gada sprieduma Federala Konstitucionala tiesa obiter
dictum uzsveéra, ka attieciba uz valsts konstitucionalo suverenitati ta saglaba pédéjo
vardu: “Pamatlikuma mérkis ir integrét Vaciju miermiligu un brivu valstu tiesiskaja
kopiena, tacu tas neatsakas no suverenitates, kas pédéja instancé ir ietverta Vaci-
jas konstitiicija. Tapéc nav pretrunu ar starptautisko tiesibu ievérosanas mérki, ja
likumdevéjs iznémuma karta neievéro starptautisko ligumu tiesibas, ja vien tas ir
vienigais veids, ka var novérst konstitucionalo pamatprincipu parkapumu.“”

Fakts, ka Strasbiiras tiesas un valstu konstitucionalo tiesu starpa nepastav ne-
hierarhiska veida dialogs, pats par sevi nav problematisks. Patie$am, sistéma, kas
balstita uz kopigu atbildibu, ir atkariga no $ada dialoga un pielauj to. Tomér vérts
atzimét, ka uz Federalas Konstitucionalas tiesas [émumu'® Gorgiilii lieta atsaucas
Krievijas Konstitucionala tiesa sava 2015. gada nolémuma, kad ta noléma, ka Krie-
vijas Konstitticijai ir augstaks spéks neka Eiropas Cilvéka tiesibu un pamatbrivibu
aizsardzibas konvencijai.'” So principu parnéma ari Polijas Konstitucionala tiesa
sava 2022. gada 10. marta sprieduma?®, kura ta konstatéja, ka dazi Tiesas judikataras
aspekti par 6. pantu un tiesu neatkaribu, kas izriet no spriedumiem lietas Broda un
Bojara pret Poliju®* un Reczkowicz pret Poliju® ir neatbilstosi Polijas Konstiticijai.

Uz kopigu atbildibu balstita sistéma ir atkariga ne tikai no palausanas, ka Stras-
buras tiesa saglaba iejatibu pret valstu kultaru un konstitucionalo mantojumu - ka
tas vienmér ir pieradijies”, bet ari no apnemsanas kopigi aizstavét kopéjas Eiropas
veértibas, tostarp ari attieciba uz tiesiskuma ievéro$anu, nevis baveét valstu konstitticijas
ka gkérslus, kas kavé valstu saistibu ievérosanu saskana ar starptautiskajam tiesibam.

Tadeé] Tiesa tikai iznémuma gadijumos var pienemt konstitucionalo mantoju-
mu vai “identitati” un ieklaut to valstim pieskirtaja ricibas briviba ka legitimu pa-
matu, lai konstatétu, ka nav parkapuma situacijas, kas citadi saskana ar Konvenciju

bitu problematiskas. Ka es kopa ar kolégiem tiesnesiem Grozevu [Grozev] un

16 Vacijas Federala Konstitucionala tiesa, Otra senata 2004. gada 14. oktobra rikojums, 2 BvR 1481/04.

17 Turpat, 35. punkts.

18 Sk. Stefanie Schmahl, “Eiropas Cilvéktiesibu tiesa — vai panakumu var bt par daudz? Komentars” (“The European Court of
Human Rights — Can there be too much Success? A Comment”) (2022) 14(1) Journal of Human Rights Practice 191-203.

19 Krievijas Federacijas Konstitucionala tiesa, 2015. gada 14. jalija spriedums Nr. 21-P/2015.

20 Polijas Konstitucionalais tribunals, 2022. gada 10. marta spriedums, K 7/21.

21 Broda un Bojara pret Poliju, Nr. 26691/18 un 27367/18, 2021. gada 29. janijs.

22 Reczkowicz pret Poliju, Nr. 43447/19, 2021. gada 22. jdlijs.

23 Sk. nesen pienemto spriedumu lieta Valiullina un citi pret Latviju, Nr. 56928/19 un 2 citus, 2023. gada 14. septembiris.
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Lemmensu [Lemmens] méginaju paskaidrot miisu kopigajas atseviskajas domas
spriedumam lieta Savickis un citi pret Latviju [GC]*, pats konstitucionalas identita-
tes jédziens ir jainterpreté Sauri, saistot to ar valsts politiskajam un konstitucionala-
jam pamatstruktiram. Pretéja gadijuma més varam nonakt uz loti slidenas nogazes
Konvencijas sistéma, kas apkalpo 46 pietiekami dazadas valstis, no kuram katrai ir

sava vésture un tas atstatas pédas.

2. Neizpilde un Konvencijas sistémas darbiba

Ka jau es ieprieks teicu, Tiesas spriedumu un lémumu saistosais juridiskais
spéks neizbégami izriet no Konvencijas 1., 19., 32., 34. un 46. panta. Tiesas spriedumu
neizpilde ne tikai ir pretruna ar Konvencijas pamatkonstrukciju, bet ari butiski vajina
34. panta ietvertas individualas pieteikuma tiesibas, kas ir sistémas stiirakmens.

Ja més velkam paraléles ar valsts dimensiju, ka Tiesa to ir vairakkart paskaidro-
jusi, Konvencijas 6. panta 1. punkts aizsarga galigo, saisto$o tiesas léemumu izpildi.*®
Lieta Scordino pret Italiju virspalata secinaja, ka tiesibas panakt, ka $adi lémumi tiek
izpilditi, ir neatnemama “tiesibu uz tiesu” sastavdala.?

Kops lietas Golder pret Apvienoto Karalisti 1975. gada®” un, ka tas nesen tika para-
dits lieta Grzeda pret Poliju®, Tiesa ir noteikusi tiesu saikni starp tiesibam uz tiesas pie-
ejamibu, kas, ka més tikko redzéjam, ietver tiesibas uz galigo saisto$o lémumu izpildi,
un tiesiskuma un patvalas novérsanas principiem, kas liela méra ir Konvencijas pamata.

Galigo un saistoso tiesas nolémumu neizpilde grauj jebkuras tiesu sistémas
uzticamibu un autoritati, un, galu gala, ari valsts vai sistémas, kurai attieciga tiesa
kalpo, uzticamibu un autoritati. Kada jéga butu ieviest sistému, kas Jautu cilvékiem
saukt valsts iestades pie atbildibas tiesas, ja So tiesu lémumi paliktu neefektivi? Tas
pats mutatis mutandis attiecas arl uz Konvenciju, ka to citstarp pierada 1., 19., 34. un
46. panta noteikumi.

Sava sprieduma parkapuma Lielas palatas lieta Kavala pret Turciju Tiesa uzsvéra,
ka visa Konvencijas struktiira balstas uz visparéju pienémumu, ka dalibvalstu valsts
iestades rikojas godpratigi. Si struktira ietver ari uzraudzibas procediru, lai spriedu-

mu izpilde notiktu labticigi un saskana ar Tiesas sprieduma “secinajumiem un garu”*’

24 Savickis un citi pret Latviju [Liela palata], Nr. 49270/11, 2022. gada 9. jnijs.

25 Sk., pieméram, lietu Ouzounis un citi pret Griekiju, Nr. 49144/99, 2002. gada 18. aprilis, 21. punkts.
26 Scordino pret Italiju (Nr. 1) [Liela palata], Nr. 36813/97, 2006. gada 29. marts, 196. punkts.

27 Golder pret Apvienoto Karalisti, Nr. 4451/70, 1975. gada 21. februaris, 29.-36. punkts.

28 Grzeda pret Poliju [Liela palata], Nr. 43572/18, 2022. gada 15. marts, 342. un 343. punkts.

29 Kavala pret Turciju (parkapuma procedra) [Liela palata], Nr. 28749/18, 2022. gada 11. julijs, 169. punkts, Gan Kavala
lieta, gan llgar Mammadov lieta labas ticibas pienakuma nozime bija arkartigi svariga, jo galvenajos spriedumos tika
konstatéti 18. panta, kura mérkis un uzdevums ir aizliegt Jaunpratigu varas izmanto$anu, parkapumi.
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No praktiska skatpunkta raugoties, par nepilnigu Tiesas spriedumu izpildi
divu gadu desmitu laika ir konsekventi liecinajusi miusu lietu skaita attistiba; So as-
pektu Interlakenas reformas procesa laika viens péc otra ir uzsvérusi vairaki Tiesas
priekssédétaji.”

Aptuveni 80 procentus no miisu pasreizéja lietu saraksta veido pieteikumi par
jautajumiem, attieciba uz kuriem Tiesai ir iedibinata judikattira vai atkartotas lietas.
Pédéjie ir gadijumi, kad ligumslédzéjas puses nav veikusas efektivus pasakumus, lai
noveérstu sistémiskas vai strukturalas problémas, kuras ieprieks un biezi vien atkar-
toti konstatéjusi Tiesa. Ta rezultata ievérojama dala no Tiesas jau ta ierobeZotajiem
resursiem tiek novirzita, lai izskatitu tikstosiem pieteikumu, kas joprojam tiek ie-
sniegti nepilnigas iepriekséjo spriedumu izpildes dél, un tas kaité stratégiski svarigu
un savlaicigu prioritaro un “ietekmes” lietu izskatisanai.

Ja sistémiskas problémas pamatcélonis valsts limeni netiek novérsts, Tiesa tur-
pina sanemt pieteikumus - biezi vien to skaits mérams simtos vai titkstoSos — un
turpina konstatét parkapumus, kas izriet no §is sistémiskas vai strukturalas problé-
mas, tadéjadi radot apburto loku ar negativu ietekmi uz efektivu Konvencijas sisté-
mas darbibu.

Ka Tiesa noradija Reikjavikas memoranda un ka es atkartoju Ministru Ko-
miteja, pasreizéja situacija nav ilgtspéjiga ne saskana ar subsidiaritates un dalitas
atbildibas principu, ne atbilstosi tam, ka uz to raugas tiesa, kas censas pietiekami atri
reagét uz jauniem un sarezgitiem jautajumiem, ko rada parmainas misu sabiedri-

bas, demokratijas, klimata un konfliktos.

3. Izpildes nozime plasaka Eiropas tiesiskuma konteksta

Ka jau to uzsvéru ievada, tiesiskums ir viens no trim pilariem, uz kuriem
balstas Eiropas Padome un Konvencijas sistéma.

Ta ir ari vértiba, kas tagad noteikta Liguma par Eiropas Savienibu 2. panta.
Lieki piebilst, ka, runajot par tiesiskuma ievérosanu, Strasbira notiekoso loti ra-
pigi uzrauga Luksemburga un Briselé, un otradi. Izskatot lietas, kas saistitas ar tie-
su iestazu neatkaribu vai tadu savstarpéjas atzisanas instrumentu ka EAO darbibu,
Tiesa plasi atsaucas uz Strasbiras tiesas iedibinato judikattiru saskana ar Konven-

cijas 6. pantu. Patiesam, ir parsteidzosi, cik liela méra Tiesas 1975. gada pienemta

30 Sk., pieméram, priek$sédétaja Zana Pola Kostas runu Eiropas Cilvéktiesibu tiesas svinigaja sédé par godu tiesas darba
gada atklasanai 2010. gada un priek§sédétaja Dina Spilmana runu Eiropas Cilvéktiesibu tiesas svinigaja sedé par godu
tiesas darba gada atklaganai 2015. gada.
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sprieduma Golder lieta® gars ir atspogulots nesen pienemtajos Eiropas Savienibas
Tiesas (EST) spriedumos par nosacitibas rezimu, kas tika taisiti péc Polijas un Un-
garijas celtajam atcel$anas prasibam.*

Ta ka Luksemburgas tiesa ir izstradajusi savu judikatiiru saistiba ar LES 2. pan-
tu un 19. panta 1. punktu un Eiropas Savienibas Pamattiesibu hartas 47. pantu,
Strasbura var saskatit skaidru sinergiju ar atsaucém uz $o pasu judikataru.

Papildus abu Eiropas tiesu mijiedarbibai, aizstavot tiesiskumu, Eiropas Komi-
sija, vértéjot ES dalibvalstu atbilstibu 2. panta vértibam un tiesiskumam, pieveérs
uzmanibu to raditajiem Konvencijas izpildé. Tas ir pilnigi logiski, ja atceramies de-
vindesmito gadu sakumu un dramatiskas geopolitiskas parmainas, ko piedzivoja
Eiropa, kad Eiropas Savienibas, kura $adu nosaukumu tolaik bija ieguvusi pavisam
nesen, kaiminos izveidojas jaunas demokratijas. ES pievieno$anas kritériji paredz
stingrus nosacijumus pievieno$anas procesa ar jaunpievienoto LES 2. un 7. pantu,
kas ir izstradati, lai veicinatu kritériju ievéro$anu ari péc pievienosanas. Jaunajam
un ari vecajam dalibvalstim ir janodrosina to iestazu stabilitate, kas garanté demo-
kratiju, tiesiskumu un cilvéktiesibas.”> Daliba Eiropas Padomé un Eiropas Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencijas (ECPAK) ratifikacija $aja zina ir
loti svariga, jo, ka saka viens ES tiesibu komentétajs:

“ECT un ari citu starptautisko iestazu galvenais uzdevums ir kontrolét Ei-
ropas tiesisko kartibu™**. Strasbiiras tiesas pirmaja desmitnieka, kura ieklautas
valstis péc izskatamo pieteikumu skaita, joprojam atrodas piecas ES dalibvalstis;
divas no tam ir pirmaja piecnieka. Kop$ pagajusa gada Komisija savos ikgade-
jos zinojumos par tiesiskumu norada uz Eiropas Cilvéktiesibu tiesas spriedumu
izpildi ka uz svarigu raditaju, kas liecina par tiesiskuma darbibu aptaujatajas ES

dalibvalstis.*”

31 Sk. spriedumu lieta Golder pret Apvienoto Karalisti, Nr. 4451/70, 1975. gada 21. februaris, 34. punkts: “[..] Preambula
[..] noradits, ka [tiesiskums] ir viena no Eiropas Padomes dalibvalstu kopéja gariga mantojuma iezimém. [..] batu k|adai-
ni $aja atsaucé saskatit tikai “vairadk vai mazak retorisku atsauci”, kurai nav nekadas nozimes attieciba uz Konvencijas
interpretétajiem. Viens no iemesliem, kapéc parakstitaju valdibas noléma “spert pirmos solus, lai kopigi istenotu dazas
no Visparéja deklaracija noteiktajam tiesibam”, bija to dzila ticiba tiesiskumam.”

32 Sk., pieméram, EST spriedumu lietd C-157/21, Polija pret Eiropas Parlamentu un Padomi, EU:C:2022:98, 264. punkts:
“[..] 2. pants nav tikai politikas pamatnostadnu vai nodomu izklasts, bet taja ir ietvertas vértibas, kas [..] ir neatnemama
Eiropas Savienibas ka kopéjas tiesiskas kartibas identitates sastavdala, vértibas, kuras ir konkretizétas principos, kas
ietver juridiski saistosus pienakumus dalibvalstim”.

33 Sk. ari C. Hillion, "Kopenhagenas kritériji un to rezultats” (“The Copenhagen Criteria and their Progeny”) C. Hillion
(red.), ES paplasinasanas: Juridiska pieeja (EU Enlargement: A Legal Approach) (Hart Publishing, 2004) un D. Kochenov,
"EKP nosacitiba: atkartotas pirmsuznemsanas kjudas” (“The ENP Conditionality: Pre-Accession Mistakes Repeated”)
L. Delcour un E. Tulmets (red.), Celmlauze Eiropa. ES arpolitikas parbaude kaiminvalstis (Pioneer Europe. Testing EU
Foreign Policy in the Neighbourhood) (Nomos, 2008).

34 Sk. D. Kochenov, “ES tiesibas bez tiesiskuma: vai autonomijas pieltigsme ir ta vérta?” (“EU Law without the Rule of Law: Is
the Veneration of Autonomy Worth [t?”) (2015) 34(1) Eiropas tiesibu gadagramata (Yearbook of European Law) 1-23, 10.

35 Komisijas pazinojums Eiropas Parlamentam, Padomei, Ekonomikas un socialo lietu komitejai un Regionu komitejai,
2023. gada zinojums par tiesiskumu, Brisele, 2023. gada 5. jalijs, COM(2023) 800, final. Skat. 26. lappusi. Saskana
ar 2023. gada zinojumu dalibvalstis joprojam ir atskirigi rezultati. Kopuma aptuveni 40 procenti no galvenajiem ECT
spriedumiem, kas attiecas uz ES dalibvalstim pédéjo 10 gadu laika, nav izpilditi.
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Tas pats raditajs, domajams, bus arkartigi svarigs astonam Eiropas Padomes
dalibvalstim, kas $obrid ir ES kandidatvalstis.

Mans meérkis $eit nav detalizéti aplikot tiesiskuma sinergiju, kas ir veiksmigi
attistijusies starp ES un Eiropas Padomes sistémam, bet gan uzsvért centrbédzes
veida spriedzi un sekas, ko valstu nespéja izpildit Strasbtiras tiesas spriedumus rada

gan Konvencijas sistémas ietvaros, gan arpus tas.

4. Reakcija uz nepilnigu izpildi gan starptautiska, gan valsts limeni

Kas lidz $im ir darits, lai novérstu nepilnigu Tiesas spriedumu izpildi?

Politiska limeni ne reizi vien ir uzsvérta kritiska probléma, kas saistita ar ne-
pilnigu Tiesas spriedumu izpildi.”” Maija Reikjavikas deklaracija valstu un valdibu
vaditaji atzina, ka galvena atbildiba par to, lai nodrosinatu atbilstibu starptautiska-
jam juridiskajam saistibam, kuras dalibvalstis ir appnémusas suveréni pildit, gulstas
uz valsts demokratiskajam un tiesu sistémam.* Vini atkartoti apliecinaja, ka Tiesas
spriedumi un lémumi ir saisto$i, un divkarsoja centienus, lai pilniba, efektivi un
atri izpilditu spriedumus, kas, vinuprat, ir loti svarigi, “lai nodrosinatu Konvencijas
sistémas ilgtspéju, integritati un uzticamibu ilgtermina”.

Cerams, ka viens no 4. samita rezultatiem bus vairak uz sadarbibu vérstas,
ieklaujosakas un, ja nepiecieSams, politiskas pieejas izveide, kas balstita uz dialogu
starp valstim un attiecigajiem Eiropas Padomes institucionalajiem dalibniekiem.
Skaidrs, ka ir iespéjams vél vairak stiprinat sinergiju starp Tiesas kanceleju un Sprie-
dumu izpildes departamentu. Saja sakara marta Tiesa tika organizéts seminars,
kura, lai meklétu veidus, ka to veicinat, tika vienkopus sapulcétas dazadas izpildes
joma ieinteresétas personas — tiesnesi, véstnieki, izpildes departamenta darbinieki,
Ministru Komitejas sekretariata un Tiesas kancelejas locekli.

Tiesu limeni nepilnigu Tiesas spriedumu izpildi var risinat un patie$am risina
gan Strasbiira, gan valstu limen.

Strasbiiras limeni pédéjo divdesmit gadu laika Tiesa ir uznémusies lielaku at-
bildibu izpildes procesa, ipasi — sniedzot norades par konkrétiem individualiem un/

vai visparéjiem pasakumiem, kas javeic saskana ar Konvencijas 46. pantu, lai iz-

36 Turpat, 33. lpp., ar atsaucém uz Ukrainu, Moldovu un Gruziju.

37 Sk., pieméram, ECT, Augsta limena konference par Eiropas Cilvéktiesibu tiesas nakotni, Braitonas deklaracija,
20. punkts. Sk. ari Ministru Komiteja, Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas ilgtermina efek-
tivitates nodroginadana, Hamburga, 2021. gada 21. maijs, CM/Del/Dec(2021)131/3.

38 Eiropas Padome, Reikjavikas deklaracija “Vienoti ap musu vértibam”, Reikjavikas samits, 2023. gada 16.-17. maijs,
17. Ipp.
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beigtu situaciju, kuru ta ir atzinusi par Konvencijas parkapumu.”® Lidz 2023. gada
junijam sadas norades bija vairak neka 300 spriedumos.

Tiesas prakses mérkis ir ne tikai sniegt noradijumus valsts iestadém, bet ari
atvieglot Ministru Komitejas lomu izpildes procesa uzraudziba, paturot prata, ka
galigais lémums par veicamajiem izpildes pasakumiem (ja tiek ievérots sprieduma
secinajums un butiba) paliek attiecigas valsts ricibas brivibas robezas.

Es negribétu $odien veltit daudz laika atsevisku pasakumu ipatnibam. Tie
péc definicijas ir specifiski konkrétai lietai un biezi tiek noraditi lietas, kas sais-
titas ar konkrétiem Konvencijas noteikumiem, ipasi 5. pantu* un 6. pantu*'. Ja-
atzist, ka Tiesa nav kautréjusies noradit individualus pasakumus ari cita veida
lietas, ja vien tas ir nepieciesams. Ka pieméru varu minét lietu H.E un citi pret
Franciju** par Francijas iestazu atteikumu izskatit laigumu repatriét Sirijas no-
metnés aizturétos Francijas pilsonus. Konstatéjusi 4. protokola 3. panta 2. pun-
kta parkapumu, Tiesa noradija, ka Francijas valdibai bija “nekavéjoties japarska-
ta $ie pieprasijumi, vienlaikus nodrosinot, ka tiek sniegtas atbilstosas garantijas
pret patvalu”®.

Attieciba uz visparéjiem pasakumiem Tiesa var uzskatit par lietderigu vai pat
nepiecieS$amu tos noradit, ja ta ir konstatéjusi, ka lidzigas situacijas notiek vai var
notikt Konvencijas parkapums. Attiecigi pasakumiem ir jabut tadiem, lai novérstu
Tiesas konstatéto parkapumu attieciba uz tiesibu aktu vai pat visparéjas prakses esi-
bu vai neesibu, lai Konvencija noteikto sistému neapdraudétu liels skaits viena un ta
pasa iemesla dé| iesniegtu atkartotu pieteikumu.

Tiesas veiktas parbaudes dinamiskais raksturs ir ietverts pilotspriedumu un
kvazipilotspriedumu procediiras, kuram es vélos uz bridi pievérst uzmanibu. Doma-
ju, ka 8is procediiras jums ir labi zinamas, un mans nodoms nav kavéties pie tam.*

Es drizak vélos tos pieminét, lai piedavatu dazas pardomas par izpildes procesa “ju-

39 Informaciju par iepriekséjo piesardzigo pieeju attieciba uz Tiesas iesaistidanos izpildes procesa sk. Soering pret Apvie-
noto Karalisti, 1989. gada 7. jalijs, 127. punkts, A sérija Nr. 161: “Saskana ar Konvenciju Tiesa nav pilnvarota sniegt pa-
pildu noradijumus, kadus pieprasa pieteicéjs (sk. mutatis mutandis 1983. gada 24. februara spriedumu lietd Dudgeon,
A sérija Nr. 59, 8. Ipp., 15. punkts). Saskana ar 54. pantu atbildiba par Tiesas sprieduma izpildes uzraudzibu gulstas uz
Eiropas Padomes Ministru Komitejas pleciem.”

40 Assanidze pret Gruziju (Liela palata), Nr. 71503/01, ECHR 2004-II, 2004. gada 8. aprilis.

41 Sejdovic pret Italiju (Liela palata), Nr. 56581/00, ECHR 2006-II, 2006. gada 1. marts.

42 H.F. un citi pret Franciju (Liela palata), Nr. 24384/19 un 44234/20, 2022. gada 14. septembris.
43 Turpat, 295. punkts.

44 Sk. talak: ECT, Pilotsprieduma procediira: Sekretara izdots informativais pazinojums; ECT, Preses faktu lapa - Pilotsprie-
dumi (abi pieejami www.echr.coe.int); Leach et al. Reakcija uz sistémiskiem cilvéktiesibu parkapumiem: Eiropas Cilvék-
tiesibu tiesas ‘Pilotspriedumu’ un to ietekmes valsts limeni analize (Responding to systemic human rights violations: an
analysis of ‘Pilot Judgments’ of the European Court of Human Rights and their impact at national level) (Intersentia,
2010); Haider, Eiropas Cilvéktiesibu tiesas pilotspriedumu procedira (The pilot-judgment procedure of the European
Court of Human Rights) (Brill, 2013).
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dikalizaciju™ un “konstitucionalizéjoso ietekmi”, ko $adi procesi var radit.* Laujiet
man paskaidrot.

Saistiba ar pilotprocediram un kvazipilotprocediiram Tiesa turpina uzraudzit
valsts liment veiktos pasakumus, lai novérstu pilotsprieduma vai vadosaja spriedu-
ma konstatétos trikumus. Pienemto pasakumu atbilstibu parbauda ne tikai Minis-
tru Komiteja, bet ari Tiesa, un $aja parbaudé izmantotie standarti ir Konvencijas ju-
ridiskas prasibas. Més esam redzéjusi, ka tas darbojas dazos iepriek§ minétajos pie-
meéros, pieméram, Torreggiani un citi pret Italiju vai Vileanu un citi pret Rumaniju.

Lidz ar to Tiesa ir vairak iesaistita izpildes procesa un zinama méra notiek
§1 procesa “judikalizacija”, kas nozimeé ari to, ka, uzraugot valsts limeni pienemtos
pasakumus, Tiesa rapéjas par plasaku kopainu, proti, par valsts sistému, nevis tikai
par nepiecieSamibu izskatit atsevisku lietu.

Tadéjadi uzsvars tiek parcelts no Tiesas “spriesanas lomas” uz tas “konstitu-
cionalo lomu™, kuras mérkis ir precizét Konvencijas saistibas, aizsargat sasniegto
Konvencijas tiesibu un brivibu limeni un vajadzibas gadijuma turpinat attistit Kon-
vencijas standartus.

Tapéc pladaka pilotspriedumu un kvazipilotspriedumu procediru izmanto-
$ana var but efektivs instruments, lai risinatu problému, kas saistita ar lielo lietu
skaitu, kuras patlaban tiek izskatitas Tiesa, identificéjot “konstitucionali” nozimigas
lietas un saisinata veida izskatot citas atkartotas lietas. Vienlaikus $is proceduras
varétu nodrosinat efektivu valsts limeni veikto reformu tiesu iestazu uzraudzibu un
tadéjadi uzlabot Tiesas spriedumu izpildi.

Patlaban Tiesa ir iek$€jo pardomu procesa par to, ka turpmak plasak izmantot
pilotspriedumu un kvazipilotspriedumu procediras.

Jebkadi centieni izpildit Tiesas spriedumus ir Joti atkarigi no nacionalo tiesu iesais-
tiSanas. Tam ir jarikojas ka “uzticamiem Konvencijas standartu un vértibu sargiem™.
To uzdevums ir nodrosinat, lai Konvencija tiktu pienacigi istenota valsts rikojumos.

Tomeér nacionalo tiesu limeni, ka jau minéju ieprieks, dazadas pakapes ne-

vélésanas izpildit Tiesas spriedumus var izrietét no palausanas uz dalibvalsts

45 Sk. ari H. Keller un C. Marti, “Isteno$anas koncepcijas maina: ECT spriedumu izpildes judikalizacija” (“Reconceptuali-
sing Implementation: The Judicialisation of the Execution of the ECtHR's Judgments” ) (2015) 26 EJIL 829-850, 829.
46 Sk., pieméram, Sadurski, Partnerattiecibu veidosana ar Strasbiru: Eiropas Cilvéktiesibu tiesas konstitucionalizacija,

Centraleiropas un Austrumeiropas valstu pievieno$anas Eiropas Padomei un pilotspriedumu ideja (Partnering with
Strasbourg: Constitutionalisation of the European Court of Human Rights, the Accession of Central and East European
States to the Council of Europe, and the Idea of Pilot Judgments), (2009) 9(3) HRLR 397-453.

47 Par Tiesas “konstitucionalo” un “sprieanas” lomu sk. arf Greer un Wildhaber, “Debasu par Eiropas Cilvéktiesibu tiesas
‘konstitucionalizaciju’ parskatisana” (“Revisiting the Debate about ‘constitutionalising’ the European Court of Human
Rights”) (2012) 12(4) HRLR 655-687.

48 Sk. ari Bjorge, ECPAK piemérosana valsts ieksiené: Tiesas ka uzticamas pilnvarotas personas (Domestic Application of
the ECHR:Courts as Faithful Trustees) (OUP, 2015).
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konstitucionalajam tradicijam vai identitati.*” Ir svarigi atceréties, ka atklata kon-
flikta gadijumi var bat Ipasi butiski, tacu tie ir reti. Gluzi pretéji, spécigais un nepar-
trauktais institucionalais dialogs starp Strasbiiras tiesu un nacionalajam augstaka
limena tiesam turpina nest auglus.

Attieciba uz valstu tiesne$u lomu, kad runa ir par izpildi, ka uzskatamas var
minét neseno Francija un Latvija izskatito lietu sekas.

Lieta J.M.B. un citi pret Franciju®, kura lémums tika pienemts 2020. gada jan-
vari, Tiesa konstatéja 3. un 13. panta parkapumu sakara ar neatbilstosiem ieslo-
dzijuma apstakliem Francijas cietumos un ieslodzitajiem pieejamo efektivu tiesibu
aizsardzibas lidzek]u trakumu.

Ta pasa gada julija Francijas kasacijas instances tiesa neparprotami atsaucas
uz spriedumu lieta J.M.B. un atzina, ka pat pirms nepiecie$amo izmainu veiksa-
nas likumos tiesnesiem jabut iespéjai izbeigt ieslodzijuma apstaklus, kas ir pretruna
3. pantam. Péc daziem ménesiem Francijas Konstitucionala tiesa, pamatojoties uz
kasacijas instances tiesas ligumu sniegt prejudicialu noléemumu par atbilstibu kon-
stiticijai (question préjudicielle de constitutionnalité), noléma atcelt attiecigos Kri-
minalprocesa kodeksa noteikumus, kas liedza pirmstermina atbrivo$anu gadijuma,
kad apcietinajuma apstakli nav savienojami ar cilvéka cienu. Si savlaiciga Strasbiiras
tiesas un Francijas augstako tiesu tiesiska dialoga rezultata péc daziem ménesiem
tika pienemti tiesibu aktu grozijumi, lai panaktu atbilstibu spriedumam lieta J. M.B.*!

Attieciba uz Latviju es vélos pieminét lietu Ecis pret Latviju®, kas attiecas uz
visparéju aizliegumu augstaka drosibas limena ieslodzijuma vietas virie$u dzimu-
ma ieslodzitajiem Islaicigi atstat brivibas atnemsanas vietu, individuali neizveért&jot
$ada aizlieguma samérigumu. Palatas vairakums konstatéja 14. panta parkapumu
saistiba ar 8. pantu.

So lietu 2022. gada septembri Ministru Komiteja®* noslédza péc tam, kad Sodu
izpildes kodeksa tika veikti grozijumi, ar kuriem ieslodzitajiem tika ieviesta iespéja
iesniegt pieteikumu par tuva gimenes locekla béru ceremonijas organizésanu cietu-
ma telpas. Taja pasa gada ar vél vienu grozijumu tika ieviesta iespéja pieskirt lidzja-

tibas atvalinajumu uz laiku lidz divam dienam. Vélos uzsvért, ka péc Strasbiiras tie-

49 Sk. Polijas Konstitucionala tribunala 2022. gada 10. marta spriedumu K 7/21, minéts ieprieks.
50 J.M.B. un citi pret Franciju, Nr. 9671/15 un 31 citu, 2020. gada 30. janvaris.

51 Loi n®2021-403 du 8 avril 2021 tendant a garantir le droit au respect de la dignité en détention. Janem véra, ka izpildes
procedira vél nav pabeigta Ministru Komiteja, jo vél nav zinams, ka reformas tiks istenotas valsts [imeni, tostarp — vai
minétie tiesibu aktu grozijumi tiks istenoti praksé. Saja sakara sk. Ministru Komitejas 2022. gada 8. decembra lémumu
CM/Del/Dec(2022)1451/H46-11.

52 Ecis pret Latviju, Nr. 12879/09, 2019. gada 10. janvaris.
53 Sk. Ministru Komitejas 2022. gada 22. septembra Rezoltciju CM/ResDH(2022)206.
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sas sprieduma un pirms attiecigajiem likumdoSanas grozijumiem Latvijas Satvers-
mes tiesa bija atzinusi, ka valsts tiesibu norma, kas liedza visiem ieslodzitajiem, kuri
izcie$ sodu slégta tipa cietumos, lagt lidzjatibas atvalinajumu, neatbilst Satversmei.

Visbeidzot, laujiet man atzimét, ka attieciba uz valstu tiesnesu lomu saistiba
ar izpildi un subsidiaritati 46. panta 1. punkts uzliek valstij pienakumu izpildit $aja
sakara pasludinato spriedumu. Tomeér Tiesas spriedumiem piemit ari res interpre-
tata spéks attieciba uz tiesam un iestadém valstis, kas nav tiesvedibas puses. Tas ir
viens no vissvarigakajiem instrumentiem, kas ne tikai stiprina subsidiaritati, bet ari
ierobezo Tiesa iesniegto pieteikumu skaitu.

Visbeidzot, Konvencijas sistémas panakumi ir sasniegti, apvienojot centienus
gan valsts, gan starptautiska limeni. Konvencija jaisteno ar kopigiem valdibu, parla-
mentu, valsts tiesu, pilsoniskas sabiedribas un, protams, Strasburas tiesas centieniem.

Sodien es ka priekssédétaja parstavu Eiropas Cilvéktiesibu tiesu, kuras izska-
tiSana paslaik ir aptuveni 75 600 pieteikumu, no kuriem 80 procenti ir atkartotas
lietas vai lietas, attieciba uz kuram ir skaidri nostiprinata judikatara.

Ar to saistita jautajuma risinasana attieciba uz iztiesajamo lietu sarakstu un
izpildi ir loti svariga ne tikai atseviskiem pieteicéjiem, bet ari Konvencijas sistémas
spéjai darboties ilgtermina un tas spéjai risinat daudzas nopietnas un jaunas prob-
lémas, kas saistitas ar cilvéktiesibu, demokratijas un tiesiskuma ievérosanu misu
sabiedriba.

Es ar nepacietibu gaidu nakamo cienjjamo runataju uzstaganos un esmu patei-

ciga par iespé&ju Sodien $eit, Riga, runat kopigaja Tiesas varda.



Ineta Ziemele

Eiropas Savienibas Tiesas tiesnese

Spriedumu izpilde un nacionala identitate

levads téema

Mana runa varétu bat visisaka no $adas reizés teiktajam runam, jo ir gandriz
triviali teikt, ka spriedumu izpilde ir tiesiskuma principa balstitu valstu nacionalas
identitates elements, ja vien més piekritam, ka nacionala identitate neaprobezojas
tikai ar nacijas kulttiru, valodu un dominéjoso véstures stastu, bet ietver ari demo-
kratijas un tiesiskuma principus. Manuprat, ir pamatots iemesls neizmantot tikai
sociologisku pieeju, lai saprastu, kas ir nacionala identitate, jo, pieméram, Liguma
par Eiropas Savienibu (turpmak - LES) 4. panta 2. punkta nacionala identitate ir
definéta ka neatnemama ES dalibvalstu politisko un konstitucionalo struktiiru sa-
stavdala. Eiropas izpratné nacionalo identitati vismaz daléji nosaka konstituciona-
las tiesibas, jo tiesi konstitucionalas tiesibas nosaka nacionalos simbolus un pem
veéra katras nacijas sabiedriska liguma ipatnibas. Dazas konstitucionalajas doktrinas
nacionalo identitati médz juridiski definét caur konstitucionalas identitates per-
spektivu, citas - ka visparéju konstitucionalo tiesibu principu ka tadu. Ta vai citadi,
konstitucionalajam jurisdikcijam periodiski var rasties nepiecieSsamiba pieveérsties

attiecigajas konstittcijas ietvertajiem nacionalas identitates elementiem.
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Periodiski valstis izmanto argumentus, ka spriedumus nevar izpildit, jo tie
biitu pretruna valstu nacionalajai identitatei. Sie argumenti ir pazistami gan Eiropas,
gan valstu limeni, pieméram, $eit, Latvija. Tapéc, dzilak pardomajot, §is jautajums
nav trivials un noteikti nav vienkarss. Par to ir vérts nopietni diskutét.

Laujiet man Isuma iepazistinat ar faktoriem, kas ir veicinajusi to, ka attiecibas starp
nacionalo identitati un tiesam ir kluvusas neveiklas, ka tas atspogulojas gritibas vai ie-
bildumos pret Eiropas Cilvektiesibu tiesu (ECT), ka ari Eiropas Savienibas Tiesu (EST)
un dazos gadijumos, lai gan retak, konstitucionalo tiesu spriedumu izpildi. Pirmkart,
més dzivojam digitalaja laikmeta, kura més tiekam ne tikai informéti, bet ari maldinati.
Otrkart, globalizacija un krizes laikmets pastiprina nedrosibu sabiedriba. Ta ir augliga-
ka augsne $auri nacionalam, nevis eiropeiskam vai starptautiskam jatam. Treskart, loti
atskirigie véstures stasti Eiropa un to sasvstarpéja nezinasana telpa, par kuru tiek apgal-
vots, ka ta ir vienotaka neka citas pasaules telpas. Man ir ieradums pajautat kolégiem no
citam Eiropas dalam, cik daudz par Baltijas valstu vésturi vini ir macijusies skola. Atbildi
visdrizak jau ziniet. Visbeidzot, més arl dzivojam laikmeta, kad cilvéku attiecibas tiek vél
nebijuSos apmeéros risinatas tiesas. Ja ir domstarpibas par kopigam vértibam, més varam
vienoties par vienu lietu, proti, ka més vérsamies pie tresas personas un taisniga proce-
dara nosakam, kam ir taisniba un kam ne. Més pienemam rezultatu, jo uzticamies neat-
karigai un objektivai procedirai. Tiesas, kuru kompetencé ir ar vértibam saistitu stridu
izskirsana, un tiesas, kas izskata cilvéktiesibu jautajumus, ir $adas vértibas izvértéjosas
tiesas, kuras ir kluvusas ari par nozimigam sabiedrisko procesu veicinatajam, un tas ir
diezgan at3kirigi no sakotnéjas lomas, kas tiesam tika piedévéta Z.Z. Ruso (Jean Jacques
Rousseau) un Monteskjé (Montesquieu)* darbos. Sie Eiropas kulttirtelpai svarigie doma-
taji uzskatija, ka tiesnesi ir vienigi likuma mute konkréta strida atrisinaganas vajadzibam.
Vini gan apzinajas, ka nav acimredzams tas, ka tiesnesiem ir tikai $aurs uzdevums - pie-
meérot un pasludinat, kas ir likums. Es domaju, ka sabiedribas buatiba ir tada, ka dazadas
sabiedribas organizé$anas formas un valsts institlcijas veicina nepartrauktu sabiedribas
pasveidosanas procesu, un tiesas nav izpémums. Ir nepiecie$ams to godigi atzit.

Tagad detalizétak aplikosu savas témas galvenos jédzienus.

Vispirms pievérsi$os galvenajiem principiem, kas ir spriedumu izpildes jédzie-
na pamata. Péc tam es izpétisu apgalvojumu, ka spriedumu izpilde ir dala no tie-
siskuma principa un lidz ar to demokratiskas tiesiskas valsts nacionalas identitates.
Nobeiguma es jautasu, vai ir kadi legitimi apsvérumi, kas saistiti ar nacionalo iden-

titati, kas var bat pretruna ar spriedumu izpildes principu.

54 Sarls Lui de Segonda, Labrédas un Monteskjé barons (Charles Louis de Secondat, baron de La Bréde et de Montesquieu).
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Svarigi ir ari piebilst, ka mums ir skaidri jasaprot, par ko més runajam, kad
atsaucamies uz spriedumu izpildi. Vai runa ir par rezolutivas dalas izpildi vai rezo-

lutivas dalas izpildi un motiviem, vai atbilstibu judikatarai?

Spriedumu izpilde

Nemot véra Latvijas prezidentiiras Eiropas Padomé mérkus risinat gratibas,
kas rodas saistiba ar ECT spriedumu izpildi, dazi apsvérumi un komentari $aja kon-
teksta. Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija (turpmak
- ECK vai Konvencija) 46. pants paredz ECK dalibvalstu pienakumu izpildit Tiesas
spriedumus un nosaka $im nolikam attiecigu mehanismu. Iespéjams, ir lietderigi
atceréties, ka, neraugoties uz spriedumu izpildes gratibam, ipasi kops Eiropas Pado-
mes bezprecedenta paplasinasanas 90. gados, §is mehanisms joprojam ir vispilniga-
kais un veiksmigakais valsts atbildibu istenojo$s mehanisms starptautiskajas tiesibas.
Jaatceras, ka ECT spriedums, kura konstatéts dalibvalsts pielauts Konvencijas parka-
pums, nozimé, ka §i valsts ir izdarijusi starptautisko tiesibu parkapumu. Saskana ar
valsts atbildibas mehanismu $ads parkapums ir janoveérs. Starptautisko tiesibu vispa-
réjais princips ir tads, ka valstij, kas ir atbildiga par starptautiski prettiesisku darbibu,
ir pienakums pilniba atlidzinat nodarito kaitéjumu. Atlidzibas mérkis ir “izlabot”
prettiesiskas darbibas rezultata cietusajai pusei nodarito un radit tadus apstaklus, lai
péc iespéjas atjaunotu stavokli, kados ta atrastos, ja parkapums nebttu noticis.

Gadiem ejot ECK izpildes mehanisms ir virzijies uz to, lai pilniba aptvertu pasu
restitutio in integrum ideju, jo biezi vien taisnigas atlidzibas maksajums saskana ar
ECK 41. pantu neatbilda restitutio in integrum kritérijam, un ievérojama ricibas brivi-
ba kaitéjuma atlidzinasanas noteiksana, kas sakotnéji bija atstata dalibvalstim, praksé
nenodrosinaja starptautisko tiesibu visparéjo principu, ipasi — nemot véra loti svarigo
Konvencijas priek$metu, proti, cilvéktiesibu un brivibu aizsardzibu. Jaatgadina, ka
ilgu laiku atsauksanas uz ECK 41. pantu bija domingjosa pieeja attieciba uz atbildibas
noteik§anu par Konvencijas parkapumiem. Pants nosaka, ka “ja attiecigas Augstas
Ligumslédzéjas Puses iekséjie tiesibu akti pielauj tikai daléju kompensaciju, Tiesa, ja
nepiecieSams, pieskir cietusajai pusei taisnigu kompensaciju” Konvencija ir prezu-
meéta labas ticibas un pacta sunt servanda principa ievéro$ana. Panta pamata gulusi
originala ideja ir, ka Tiesas noteikta taisniga kompensacija var tikt noteikta péc tam,
kad iznémuma karta dalibvalsts nav nodrosinajusi pilnigu restitiiciju. Dzive un piere-
dze ir mainijusi sakotnéjo izpratni par valsts atbildibas darbibu saskana ar Konvenci-
ju. Tiesa ir konstatéjusi, ka tai valstim ir jasniedz lielaks skaits noradijumu. Saskana ar

$o logiku ECK 46. panta judikatiiras attistiba, kas norada uz visparéju pasakumu un
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dazkart ari individualu pasakumu nepieciesamibu, ir Joti nozimiga, lai pilniba aptver-
tu pienacigu valsts atbildibas istenosanu Konvencijas sisttma. Manuprat, tas ir bijis
iz8kiro$s pavérsiens, kas balstits uz visparéjiem starptautisko ligumtiesibu un valstu
atbildibas principiem, ja vélamies, lai Konvencijas sistéma ari turpmak biatu tik efek-
tiva, cik vien iespéjams. Esmu parliecinata, ka ir daudz darama saistiba ar detalam,
bet jau tagad lietderigi ir tadi pasakumi ka iztiesaSana par sistémiskam problémam
un visparigi pasakumi, pilotspriedumu procedira, pat konsultativa procedira, un
Eiropas Padomes politiskajas struktiiras ir veikti patiesam ievérojami pasakumi, lai
uzlabotu spriedumu izpildes savstarpéja spiediena principu. Cilvéces vésturé isa laika
posma spriedumu izpilde ECK sistéma ir ievérojami attistijusies.

Tomeér péc butibas sistémas panakumi joprojam ir atkarigi no dalibvalstu god-
pratibas, vai nu izpildot spriedumus vai istenojot savstarpéju spiedienu Eiropas Pa-
domeé, un tas ir balstits uz to, ka tas ir lidzigi domajosas valstis. Citiem vardiem, tam
ir kopigas organizacijas statitos un ECK preambula noteiktas vértibas, tostarp starp-
tautiskas atbildibas uznemsanas, un gala beigas — pienemta Tiesas sprieduma izpilde.
Tas ir starptautisko tiesibu tiesiskuma jautajums, un ECK sistéma pretendé uz to, ka
ta ir vislabakais piemérs tam, ka var darboties tiesiskums starptautiskajas tiesibas,
tacu ir ari atzits, ipasi kop$ 2009. gada Interlakena uzsakta ciesaku konsultaciju pro-
cesa starp valdibam un Tiesu, ka ECT noteiktas starptautiskas atbildibas sekas nevar
pilniba risinat bez attiecigas valsts reakcijas valstu tiesas, parlamentos un valdibas.

Latvija tiesas ir daudz darijusas, lai integrétu ECK un Tiesas judikatiiru un,
protams, pilniba istenotu spriedumu erga omnes raksturu. Attieciba uz pédéjo Lat-
vija varétu tikt uzskatita par lideri. Seit biitu janorada loti svarigs aspekts. Lai gan
ir skaidrs, ka visam dalibvalstim ir jaizpilda sprieduma rezolutiva dala lietas, kuras
attieciga valsts ir atbildétaja, man ir aizdomas, ka Tiesas konstatéjumu erga omnes
raksturs jebkura tas sprieduma joprojam ir stridigs jautajums. Vésturiski Konvenci-
ja nebija ieceréta, lai atseviskos Konvencijas interpretacijas aspektos noteiktu vispa-
réjus erga omnes pienakumus. Tomér neviena tiesibu sistéma nav statiska; ta nevar
tada bat, jo attistas lidz ar sabiedribu. Musdienas starptautiskajas tiesibas ir atzits,
ka ir normas, kas péc savas butibas rada erga omnes saistibas, un starp tam ir ari
cilvéktiesibu normas. Konvencija ir elementi, pieméram, starpvalstu sudzibas, kas
paredzétas ECK 33. panta, kas norada uz Konvencijas erga omnes raksturu starp
valstim. Lai vai ka, ir skaidraka izpratne par to, ka Konvencijas lex interpretata butu
jaievéro visam tas dalibvalstim. Kas attiecas uz Latviju, tiesam nav problému ar Tie-
sas judikatiiras izmanto$anu un pieméros$anu, un ne tikai lietas pret Latviju ka dalu

no spriedumu izpildes stricto sensu.
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Lidzigi ka ar Satversmes tiesas spriedumu izpildi, ari izpildvaras un likumdo-
$anas joma Latvija vél ir iespéjams uzlabot ECT nolémumu izpildi. Manuprat, val-
diba ir nepieciesama patstaviga struktiira ar atbilstos$am darba metodém, iespé&jams,
Valsts kancelejas limeni ar horizontalu parklajumu starp ministrijam, kas parrau-
dzitu Satversmes tiesas (ST) un ECT spriedumu izpildi. Atsaucoties uz 2009. gada
pienemto spriedumu lieta Opuz pret Turciju, es sniegdu pieméru. Tiesa atkartoti
uzsveéra, ka tiesibas uz dzivibu “ietver valsts primaro pienakumu nodrosinat tiesibas
uz dzivibu, ievieSot efektivas kriminaltiesibu normas, lai atturétu no noziedzigu no-
darijumu pret personu izdariSanas, ko papildina tiesibaizsardzibas mehanismi $§adu
normu parkapumu novérsanai, apkaro$anai un sodi$anai. Attiecigos apstaklos tas
attiecas ari uz pozitivu iestazu pienakumu veikt preventivus operativos pasakumus,
lai aizsargatu personu, kuras dziviba ir apdraudéta, no citas personas noziedzigam
darbibam [..]*. Tadgéjadi Tiesa uzskata, ka [..]Jiestadém, kas veic kriminalvajasanu,
bija jabut iespéjai turpinat tiesvedibu sabiedribas interesés neatkarigi no ta, ka cie-
tusie ir atsaukusi sudzibas ($aja saistiba sk. Ministru Komitejas Rec(2002)5 80.-82.
punktu)”*. Sobrid, protams, Eiropas Padomes Konvencija par vardarbibas pret sie-
vietém un vardarbibas gimené novér$anu un apkaro$anu (Stambulas konvencija)
ir kodificéta gan $1 judikatara, gan valstu vieno$anas. Es ceru, ka Latvija beidzot
pievienosies $ai Konvencijai.”” Ta¢u 2023. gada Latviju bija satricinajis vardarbibas
gimené gadijums identiskos apstaklos, un attiecigas iestades rikojas tiesi tapat ka
Turcijas iestades Opuz lieta. Protams, Latvijai bija pietiekami daudz laika, lai izvei-
dotu efektivu tiesibaizsardzibas mehanismu, kas aizsargatu personu, kuras dziviba
ir apdraudéta, no citas personas ricibas, ievérojot ECT judikatiiras principus, to-
starp Opuz sprieduma norades. Bet pieejami mehanismi acimredzot nebija efektivi
un neatkarigi no Latvijas pievieno$anas Stambulas konvencijai $ada situacija bija
pretruna ECK. Citiem vardiem, ja nemtu, pieméram, jaunakos Tiesas pazinoju-
mus presei un uz to pamata apzinatu Tiesas principialos konstatéjumus attieciba uz
Konvencijas interpretaciju un salidzinatu tos ar Latvijas tiesibu aktiem un praksi,
varétu sameéra vienkars$i nonakt pie konkrétiem likumdosanas priekslikumiem vai
izpildvarai daramiem darbiem, kas liela méra palidzétu novérst Latvija Konvenci-
jas ievérosanas problémas. Tiesi ta ari batu jadara Latvijas un citu Eiropas Pado-
mes dalibvalstu izpildvaras limeni, lai ne tikai palidzétu izpildit spriedumus, bet ari

padaritu efektivaku Konvencijas sistémas darbibu vél pirms ECT ir nonakusi lidz

55 ECT spriedums Opuz pret Turciju, 2009, 128. punkts.
56 Turpat, 145.punkts
57 Latvija pievienojas Stambulas konvencijai 2023. gada beigas.
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sprieduma taisiSanai. Esmu parliecinata, ka dazam valstim preventiva darbosanas
izdodas labak neka citam, un varétu but lietderigi Eiropas Padomes Ministru Komi-

teja apmainities ar labas prakses piemeériem.

Spriedumu izpilde ka tiesiskuma pamatelements

Ieprieks es minéju ECT spriedumu izpildi, salidzinot to ar starptautisko tiesibu
normas ietverto valsts atbildibas mehanismu. No konstitucionalo tiesibu perspektivas
spriedumu izpilde ir batisks tiesiskuma principa elements. Tas pieskir jégu varas daliSa-
nas un lidzsvara un atsvara principiem. Ja valdibai biitu atlauts neizpildit tiesu, tostarp
Eiropas tiesu, spriedumus, tiktu parkapta pati varas daliS$anas un lidzsvara un atsvara
ideja. Sada prakse ievérojami grauj demokratiju un ir zime, kas liecina par tas lejupslidi.

Raugoties no ECT perspektivas, Tiesa ir vairakkart noradijusi, ka “tiesibas uz
jebkuras tiesas pienemtu saistosu lémumu izpildi ir neatnemama “tiesibu uz tiesu”
sastavdala™®. Pretéja gadijuma ECK 6. panta 1. punkta noteikumiem tiktu liegta
jebkada lietderiga iedarbiba®. Tiesibas uz taisnigu tiesu saskana ar 6. pantu ir tie-
siskuma izpausme. “Viens no tiesiskuma pamata aspektiem ir tiesiskas palavibas
princips®, kas citstarp nosaka, ka gadijumos, kad tiesas ir galigi izlémusas kadu
jautajumu, to nolémums nebatu apsaubams®'”

Raugoties no Eiropas Savienibas (ES) tiesibu perspektivas, ka tas visparigi zinams,
Eiropas Savienibas Pamattiesibu hartas 47. pants sava tvéruma ietver Konvencijas 6.
panta judikataru. Paturot to prata, tiesiskums ka ES kopéja veértiba tiek konkretizéts,
lai citstarp ietvertu arl neatkarigu un objektivu tiesu pienemtu galigo saistoo spriedu-
mu izpildi. Pédéja laika ir bijusi vairaki gadijumi, kad ari EST bija atkartoti jauzsver
tiesiskuma un tiesibu uz taisnigu tiesu nozime neatkarigas un objektivas tiesas.

No tiesu prakses izriet, ka Eiropas Padomes dalibvalstis, bet vél jo vairak tajas
dalibvalstis, kas ir arl ES dalibvalstis, tiesiskuma princips paredz, ka neatkarigu un
objektivu tiesu pienemtie galigie saistosie spriedumi ir jaizpilda atbilstoSos terminos.
Tas ir obligats noteikums, lai uzturétu demokratiju un cilvéku uzticibu demokratiskai
tiesiskai valstij. S noteikuma minimums jeb pati batiba ir sprieduma rezolutivas da-
las izpilde. Tomér visbiezak augstako tiesu spriedumi savos motivos paredz vai atklaj
visparéjus tiesibu principus, kas ari ir juridiski saistosi. Lex interpretata ir jauztver no-

pietni, kad likumdevéja vara un izpildvara izpilda galigos saisto$os tiesu spriedumus.

58 ECT spriedums Scordino pret Italiju (Nr. 1) (Liela palata), 2006, 196. punkts.

59 ECT spriedums Burdov pret Krieviju, 2002, 34. un 37. punkts.

60 ECT spriedums Gudmundur Andri Astra@sson pret Islandi (Liela palata), 2020, 238. punkts.
61 ECT spriedums Brumarescu pret Rumaniju (Liela palata), 1999, 61. punkts.
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Tiesiskums un nacionala identitate

Nacionalas identitates jédziens pats par sevi ir abstrakts un atvérts jédziens.
Pieméram, Latvijas Republikas Satversme nosaka, ka Latvija ir nacionala valsts, ko
veido latvie$i un libiesi, un visi pilsoni, un ka demokratiskais diskurss notiek latvie-
$u valoda. Visu attiecigo principu, tostarp nacionalas valsts un tiesiskuma princi-
pa, mijiedarbiba un lidzsvars ir noteikts Satversmes ievada. Ta 4. rindkopa nosaka:
“Latvija ka demokratiska, tiesiska, sociali atbildiga un nacionala valsts balstas uz
cilvéka cienu un brivibu, atzist un aizsarga cilvéka pamattiesibas un ciena maza-
kumtautibas. Latvijas tauta aizsarga savu suverenitati, Latvijas valsts neatkaribu, tas
vienotibu un demokratisko valsts iekartu.”

A priori ir grati iedomaties jebkadu konfliktu starp demokratiskas nacionalas
valsts vértibam un tiesiskumu, ja tiesiskums ietver valstu un Eiropas tiesu galigo
spriedumu izpildi. Pirmkart, ECK atzist valstu Ipatnibas un pielauj ricibas brivi-
bu Konvencija noteikto tiesibu ievéro$ana, un, otrkart, Eiropas Savieniba ar LES 4.
panta 2. punktu pat aizsarga valstu identitati. Tacu vértibas un mehanismi ir tiku-
$i konfrontéti gan attieciba uz ECT un EST, gan valstu konstitucionalajam tiesam.
Gadijumi, kas nak prata, nav lidzigi. Ir gadijumi, kad tiesvediba saduras ES tiesibu
parakuma princips, pacta sunt servanda un suveréna prerogativas; tas ir jautajums,
kas jarisina tiesam patiesa dialoga un labas ticibas gara. Ir gadijumi, kad pastav pa-
tiesas domstarpibas par vértibu apjomu, un tas manuprat patie$am ir daudz nopiet-
naks jautajums. Tiedi $ada gadijuma Joti uzmanigi ir jarikojas tiesvedibas sakuma
un, pats galvenais, lietas iztiesasanas posma. No ECK skatpunkta iztiesasanas sta-
dija svariga klast subsidiaritates perspektiva, ka tas redzams tadas lietas ka Animal
Defenders International pret Apvienoto Karalisti® un S.A.S. pret Franciju®. No EST
perspektivas, kad ir jasaglaba ES kopéjas tiesibu sistémas parakums un autonomija,
ir vairakas iespéjas, ka to pierada spriedums lieta Omega® un nesenakais spriedums
lieta Boriss Cilevics u.c.”. Visi minétie spriedumi ir piemérs tam, cik svarigi ir sagla-
bat jutigumu pret nacionalajam Ipatnibam, kas ietvertas konstitucionalas identitates

jédziena un labticigi atspogulotas tiesu dialoga.

62 ECT spriedums Animal Defenders International pret Apvienoto Karalisti (Liela palata), 2013.
63 ECT spriedums S.A.S. pret Franciju (Liela palata), 2014.

64 EST 2004. gada 14. oktobra spriedums lieta Omega, C-36/02.

65 EST 2022. gada 7. septembra spriedums (virspalata) lieta Boriss Cilevi¢s u.c., C-391/20.
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Secinajumi

Demokratijas, tiesiskuma un cilvéktiesibu aizsardzibas principi ir savstarpéji
saistiti. Tiem ir jabut lidzsvara, un, manuprat, lidzsvars $odien ir svarigaks neka jeb-
kad agrak. Individa tiesibas ar daziem iznémumiem valsti nav absolitas, demokra-
tiska vairakuma tiesibas nav absoltitas, tapat ka tiesne$iem ne vienmér ir taisniba.
Misu kopigo Eiropas vértibu spéks atklajas to mijiedarbiba un dialektika. Lidzsvars
dazadas sabiedribas var but atskirigs to véstures, kultiiras, geografijas dél, kameér
vien tiek visparéji garantéts Eiropas minimalais kodols, ka to nosaka ECK. ES ietva-
ros, nemot véra ES tiesibu aktu parakumu un autonomiju, ir piemérojama cita logi-
ka, tacu tas rezultats ir tas pats, proti, kopigo vértibu sargasana. Beigas es nonaku pie
teikuma, ar kuru es saku, proti, nacionalo identitati nevar pretstatit tiesiskumam un
ta galvenajam elementam - galigo saistoso spriedumu izpildei, kas ir dala no nacio-
nalas identitates Eiropas Padomes valstis un, protams, ES dalibvalstis. Tomér ipasi
tiesam, kas ir attalinatas no nacionalajiem véstijumiem un identitatém, ir obligati
uzmanigi jauzklausa pusu paskaidrojumi un argumenti. Ka jau minéts, ari nacio-
nalo identitasu aizsardziba ir Eiropas veértiba, tacu ta aptver ari valstu dalibu kopéja
Eiropas cilvéktiesibu arhitektiira, kuras meérkis misdienas ir nodrosinat vienu no

spécigakajam Eiropas individu un tautu aizsardzibas sisttmam.

39



Basaka Cali (Basak Cali)
Starptautisko tiesibu profesore (Hertie School)

Replika

Pateicos par uzaicinajumu sniegt isu repliku $is svarigas konferences “Tiesu
varas loma Eiropas Cilvéktiesibu tiesas spriedumu izpildé” atklasanas sesija, kas tika
organizéta Latvijas prezidenttras Eiropas Padomé ietvaros.

Ar repliku biezi vien saprot atbildi, vélams, asu. Vispirms man jateic, ka, jau
vairak neka divdesmit gadus badama zinatniece Eiropas Cilvéka tiesibu un pamat-
brivibu aizsardzibas konvencijas un Eiropas Cilvéktiesibu tiesas spriedumu izpildes
joma, es piekritu daudziem svarigiem jautdjumiem, kurus Sodien $eit Eiropas Cil-
véktiesibu tiesas priek§sédétaja tiesnese OLirija izvirzija saistiba ar to, cik batiska
nozime Tiesas spriedumu izpildé ir visas sistémas veselibai un ilgtspéjai kopuma.

Es ari apzinos, ka akadémiku uzdevums tadas svarigas sanaksmes ka $i, kura
piedalas Eiropas Padomes augstako tiesu instancu tiesnesi, ir sniegt zinatniskas un
kritiskas pardomas par Eiropas cilvéktiesibam un praksi, vélams, to uzlabosanas no-
laka. Nemot to véra, es vélos runat par trim jautajumiem. Lai uzlabotu spriedumu
cilvéktiesibu joma izpildi, visus tris punktus noslégsu ar konkrétiem ieteikumiem.

Pirmkart, atkapjoties no Eiropas Cilvéktiesibu tiesas iedibinatas judikataras,
meés biezi noradam, ka Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas kon-

vencija ir dzivs instruments. Ar to més domajam ari to, ka Konvencijai ir janodro-
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$ina efektiva tiesibu izmanto$ana realaja laika. Tomér Konvencija var klat par dzivu
instrumentu tikai tad, ja attiecigo valstu tiesas, valstu parlamenti un izpildvaras iz-
pilda tas spriedumus. To apstiprina ari ECPAK 46. pants. Ta¢u ar vieno$anos juri-
diska teksta nepietiek, lai katra sprieduma efektivi istenotu 46. pantu.

Si vienosanas ir faktiski jaisteno katru reizi, kad tiesa pasludina spriedumu.
Tapéc mums ir riapigi japardoma, ka nodrosinat, lai ECPAK 46. pants darbotos ka
“dzivs instruments’, kas nodros$ina realu un efektivu atlidzinajumu cilvéktiesibu
parkapumu upuriem un pasakumus, lai novérstu lidzigu parkapumu atkarto$anos
nakotné. Tam nepiecie$ama plasa sadarbiba un nepartraukti un godpratigi centieni
no daudzu dalibnieku puses. Isteno$ana, protams, galvena nozime ir attiecigo valstu
tiesneSiem, tacu tie nav vienigie dalibnieki.

Turklat attiecigo valstu tiesne$iem ir nepiecieSama spéciga un viegli isteno-
jama ekosistéma. Atkapjoties no $1 apgalvojuma, sniegsu pirmo ieteikumu. Mums
ir sistematiskak jadoma par to, ka atbalstit attiecigo valstu tiesneSus gan pasu val-
sti, gan Eiropas Padomes limeni. Pieméram, visiem Ministru Komitejas prieksse-
détajiem cilvektiesibu spriedumu izpilde savas prezidentiras laika butu jauzskata
par prioritati. Tas ir tapéc, ka spriedumu cilvéktiesibu joma izpilde nav tikai viens
no daudziem jautajumiem, uz kuriem prezidéjosai valstij ir javér§ uzmaniba, ta ir
transversala probléma, un tai ir nozime visas sistémas veseliba. Es gribétu spert vél
vienu soli talak un ierosinat, ka 46. pantam ka dzivam instrumentam vajadzétu bat
ari jerastam darba kartibas punktam Eiropas tiesu un Eiropas Padomes sarunas ar
visam attiecigo valstu tiesam.

Otrkart, daudzi varétu domat, ka 46. pants ir skaidrs un tiess Konvencijas no-
teikums, un, protams, més visi zinam, ka galigie spriedumi ir saistosi un tie jaisteno
Ministru Komitejas uzraudziba. Tomér ka akadémike, kas pédéjas divas desmit-
gadeés pétijusi ECPAK 46. pantu, es apgalvoju, ka 46. panta judikatiru ne vienmeér
pilniba izprot visi attiecigo valstu tiesnesi.

Man prata nak vismaz divi iemesli. Pirmkart, tradicionali, izplatot zinasanas
par Eiropas Cilvektiesibu tiesu attiecigo valstu tiesne$iem, galvena uzmaniba tika
pievérsta Tiesas judikatirai péc butibas. Otrkart, Ministru Komitejas darbs, kas vei-
do nozimigu judikatiiru par individualiem un visparéjiem pasakumiem, ir Joti atda-
lits no attiecigo valstu tiesneSiem. Es varu iedomaties, ka daudzi no klatesosajiem,
pieméram, ir labi iepazinusies ar HUDOC timeklvietni, kura ir apkopota Tiesas
judikatiira, bet mazak - ar HUDOC-EXEC timeklvietni, kura galvena uzmaniba
pievérsta Eiropas Cilvéktiesibu tiesas spriedumu izpildei. Tas ir batisks trikums, jo

Ministru Komiteja biezi aicina konkrétas attiecigo valstu tiesas rikoties, lai izpilditu
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spriedumus. Ta¢u mani biezi interesé, vai attiecigo valstu tiesas konsekventi apzinas
$os aicinajumus. Tadé] pastav butiska saikne starp attiecigo valstu tiesnesiem un
izpildes procesu, ko veic Ministru Komiteja. Seit ir otrs ieteikums. Mums ir jadoma,
ka mazinat plaisu starp attiecigo valstu tiesneSiem un Ministru Komitejas veikto
individualo un visparéjo pasakumu izpildes uzraudzibu. Pieméram, attiecigo valstu
tiesnesi butu regulari jainformé par izpildes prasibam lietas, kuras vini ir pienémusi
lémumu un kuras ir beigusas ar spriedumu par parkapumu, lai vini varétu klat par
realiem partneriem $o spriedumu izpildeé.

Treskart, es domaju, ka miisu analizé par attiecigo valstu tiesu spriedumu iz-
pildi bas lietderigi pievérst uzmanibu atskirigajam lomam, kadas attiecigo valstu
tiesnesiem ir individualu pasakumu un visparéju pasakumu izpildé. Laika trakuma
dé] manas pédéjas piezimes bis veltitas tikai attiecigo valstu tiesne$u lomai atsevis-
ku pasakumu izpilde.

Atsevisku pasakumu gadijuma attiecigo valstu tiesam ir loti skaidra un ne-
apstridama loma. Tiesu prakse tiesiskas aizsardzibas joma neparprotami pieprasa
restitutio ad integrum privatpersonam. Citiem vardiem sakot, ir janoveérs viss cil-
véktiesibu parkapuma raditais kaitéjums, lai nodrosinatu, ka tiek atjaunots individa
stavoklis, kads tas bija pirms parkapuma. Vieniga atkape no $I standarta attiecas uz
situacijam, kad nav iesp&jams labticigi atjaunot izpildi, pieméram, nav iespéjams
nodrosinat bérna un vecaku atkalapvieno$anos, jo bérns ir sasniedzis 18 gadu vecu-
mu, tatad vairs nav bérns. Restitutio ad integrum pieprasa, lai nelikumigi aizturétu
personu atbrivotu, nelikumigi kriminali soditu personu attaisnotu un ta talak.

Kad Eiropas tiesas spriedums ir galigs, par restitacijas nodrosinasanu indivi-
dualajiem prasitajiem galvenokart ir atbildigas vietéjas tiesas. Individualu attiecigo
valstu tiesu veikto pasakumu izpilde nav un nevar bat paklauta atkartotai izvértésa-
nai. Sis attiecigo valstu tiesas lomas aspekts ir jauzsver nepartraukti, lai Eiropas Cil-
véktiesibu tiesas spriedumi biitu nozimigi individualiem no cilvéktiesibu parkapu-
miem cietusajiem. Ari §i iemesla dé] tad, ja Eiropas Cilvéktiesibu tiesas sprieduma
ir konstatéts parkapums un tas ir galigs, individualos pasakumus, kas nepieciesami
sprieduma izpildei, nevar ex post facto parveértét, izmantojot konstitucionalas iden-
titates argumentu. Un $eit ir mans treSais un beidzamais ieteikums, nemot vera
Eiropas Cilvektiesibu tiesas nozimigo lomu, kas tai ir, sniedzot noradijumus attie-
cigo valstu tiesnesiem par to, ka interpretét Konvenciju, tostarp tas 46. pantu. Eiro-
pas Cilvektiesibu tiesa var darit un tai ir jadara vairak, lai palidzétu attiecigo valstu
tiesne$iem nodrosinat, ka vini pilniba izprot un izpilda katra sprieduma noteiktos

individualos pasakumus.
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Marialena Cirli (Marialena Tsirli)

Eiropas Cilvektiesibu tiesas sekretare

Dialogs starp Eiropas Cilvektiesibu tiesu un
valstu tiesnesSiem Tiesas spriedumu izpilde

I. levads

Laujiet man sakt ar pateicibu Latvijas varas iestadém par uzaicinajumu uz $o svarigo
starptautisko konferenci un par arkartigi sirsnigo viesmilibu Riga. Man ka Eiropas Cil-
vektiesibu tiesas sekretarei ir patiess prieks un liels gods $orit uzrunat jas Saja plenarséde.

“Nevar but spécigakas apnemsanas attieciba uz daudzpuséju sistému un Konven-
cijas vértibam, ka nodrosinat visu Tiesas spriedumu izpildi” Tie ir véstnieka Karklina
vardi, kas ierakstiti gada parskata par Tiesas spriedumu izpildi prieksvarda.® Es tam
pilniba piekritu. Strasbiiras tiesas tiesnesi sava memoranda Reikjavikas samitam — vés-
turiskajam 4. valstu un valdibu vaditaju samitam - ipasi aicinaja dalibvalstis vélreiz
apliecinat savu apnemsanos ievérot Tiesas spriedumu un lémumu saistoso raksturu.

Latvijas prezidenttra Ministru Komiteja, kas par vienu no savam prioritatém
ir izvirzijusi $aja samita pienemto lémumu istenosanu, ieziméjas kritiska Eiropas
Padomes véstures posma. Seit es rundju konkréti par Krievijas karu Ukraina, tam

sekojoso talitéjo izslégsanu no Eiropas Padomes un no izslégSanas izrietoso ietekmi

66 https://rm.coe.int/annual-report-2022/1680aad12f.
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uz Eiropas Cilvéktiesibu tiesas darbu. Lidztekus konfliktam visparéjas demokratijas
lejupslides rezultata var novérot ari izaicinajumus Konvencijas sistémai un liberala-
jai, uz noteikumiem balstitajai kartibai. Jasu uzdevums nav viegls, un Eiropas Pado-
mes loma $obrid ir svarigaka neka jebkad agrak.

Reikjavika pienemtas Deklaracijas IV pielikuma atgadinats, ka “izpildvaras,
valsts un vietéjas iestades, valstu tiesas un valstu parlamenti ir atbildigi par Konven-
cijas istenosanu un Tiesas spriedumu izpildi”.

Sodien jiisu konferencé, piedaloties konstitucionalo un augstako tiesu tiesne-
$iem, tiek pétita valstu tiesu ipasa loma Eiropas Cilveéktiesibu tiesas spriedumu izpilde.

Es domaju, ka jasu véstijums ir loti spécigs. Ripém par Cilvéktiesibu aizsar-
dzibu ir jabut visu eiropie$u kopigajam uzdevumam. Svarigi isteno$anas procesa
dalibnieki ir ari tiesnesi un tiesas. Kada ir jasu loma $aja procesa? Ka jus varat labak
pildit $o lomu? Sie ir jautajumi, kurus jis pétisiet $odien, it ipasi vélak sekcijas séde.

Pirms es saku runat par valstu tiesnesu lomu izpildes procesa, laujiet man pie-
skarties jautajumam par to, ka més Eiropas Cilvéktiesibu tiesa novértéjam un aktivi
veicinam valstu tiesnesu lomu Konvencijas sistéma, kas balstas uz kopigu atbildibu.
Tas nozimé, ka Strasbiiras tiesa nav vieniga, kas atbild par cilvéktiesibu aizsardzibu un
veicinasanu Eiropas tiesiskaja telpa. Ta kopa ar dalibvalstim ir atbildiga, un tas savu-
kart nozimé, ka Strasbiira esosais tiesnesis nav galvenais cilvéktiesibu aizsardzibas da-

libnieks; katrs tiesnesis sava vietéja tiesa faktiski ir pirmais tiesnesis cilvéktiesibu joma.

Il. Tiesu iestazu dialogs

Eiropas Cilvéktiesibu tiesa ir vairakkart noradijusi, ka, pateicoties jasu tieSajam un
pastavigajam kontaktam ar jiisu valstu vitalajiem spékiem, vietéjas iestades labak neka
starptautiska tiesa sp&j noveértét daudzos ar katru gadijumu saistitos faktorus. Tapéc jums,
vietéjiem tiesnesiem, galvenokart ir jaidentificé un jakompensé iespé&jamie cilvektiesibu
parkapumi katra konkréta gadjjuma. Tadéjadi jasu darbam ir gan profilaktiska, gan ko-
rigéjosa loma. Piemérojot Eiropas Konvenciju vietéja limeny, jas sava valsti darbojaties ka
Strasbiiras tiesas tiesnesis. Ja Konvencijas tiesibas ir efektivi nemtas véra valsts liment, bie-
Zi vien nav vajadzibas vérsties Strasbiira, vai ari, ja pieteikums tiek iesniegts, Tiesa var to
izskatit mazak analitiski. Ta ir abpuséji izdeviga situacija gan procesa pusém, gan mums.

Tadé] butisks musu Tiesas darba aspekts ir tiesu iestazu dialoga ar valstu tie-
sam veicinasana. Tiesu iestazu dialogam ir dazadas formas: konsultativie atzinu-
mi saskana ar 16. protokolu, daliba Augstako tiesu tikla, kas nodro$ina dialoga
struktiiru, un Zinasanu apmainas platforma Tiesas timeklvietné, kas nodrosina pri-

vilegétu piekluvi analitiskam un atjauninatam judikatiiras zinasanam.
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Laujiet man sakt ar konsultativajiem atzinumiem, kuru mérkis saskana ar
16. protokola preambulu ir uzlabot Tiesas un valstu iestazu sadarbibu.

Procedtiras mérkis patie§am ir sniegt palidzibu dalibvalstim, lai novérstu turp-
makus parkapumus, atvieglotu pareizu Konvencijas interpretaciju valstu tiesibu sis-
témas un $aja konteksta veicinatu tiesu iestazu dialogu. Kop$ 16. protokola staganas
spéka ir sniegti septini konsultativie atzinumi. Tiesa 13. oktobri organizé seminaru,
lai atzimétu 16. protokola spéka stasanas 5. gadadienu, un uz to ir uzaicinati visi
augstako un konstitucionalo tiesu priek§sédétaji. Mérkis ir apmainities viedokliem
par protokolu no valsts un starptautiskas perspektivas; noskaidrot, kas darbojas labi
un ko varétu uzlabot. Es zinu, ka $aja pasakuma Strasbiuira més redzésimies ar dau-
dziem no jums, un es vélos pateikties jums par atbalstu §im pasakumam.

Tomeér, neraugoties uz to, ka $aja procediira nepastav sacikstes princips, ta
prasa laiku un resursus: vispirms, lai virspalatas kolégija pienemtu lagumu, un péc
tam - lai virspalata sniegtu konsultativo atzinumu. Tapéc nevar gaidit, ka to izman-
tos ka parastu lietu. Seit ir vieta, kur noder citi dialoga riki.

Es, protams, domaju par Augstako tiesu tiklu (SCN), kur$ tika izveidots
2015. gada un kura $obrid ir 104 tiesas no 45 dalibvalstim. Tadéjadi tas ir kluvis par
lielako augstako tiesu tiklu pasaulé, un més ar to loti lepojamies.

SCN izveides galvenais mérkis bija sniegt konkréetu operativu atbalstu valstu
tiesam un piedavat $Iim tiesam sazinas kanalu, kura Eiropas Tiesa reallaika skaidro
savu judikataru. Savukart valstu tiesas sniedz musu Tiesai ieskatu par savam at-
tiecigajam jurisdikcijam, sniedzot vértigu ieguldijumu misu salidzinosaja darba.
Zinasanu un juridiskas zinatibas apmaina neformali notiek ierobezotas piekluves
platforma, timekla seminaros un personigi kontaktéjoties apmekléjumu laika. Tik-
la sniegtie materiali ir vérsti tiesi uz dalibvalstu tiesu pieprasitajiem tematiem, kas
parasti attiecas uz to jurisdikcija esosiem jautajumiem. Tapéc attieciga Konvencijas
judikatiira primarajam Konvencijas piemérotajam ir sniegta iz§kiro$aja posma.

Sobrid es vélos dalities ar jums ari informacija par jaunu nodalu misu SCN
projekta, kas ir musu viesprofesionalu programma. Esam sakusi uzpemt profesio-
nalu grupas no musu dalibvalstu tiesu kancelejam, lai dalitos pieredzé par lietu
apstradi, dokumentu parvaldibu, zinasanu parvaldibu, ka ari IT rikiem. Sie tiesas
apmekléjumi jau ir loti populari.

SCN patiesam ir “subsidiaritate” darbiba, pateicoties cilvéciskam kontaktam,
ko tas nodro$ina, un dazadam funkcijam, ipasi Zinasanu apmainas platformai.
Si platforma ir bijusi tikla juridiska dialoga stiirakmens, ta¢u miisdienas tas ietekme

sniedzas talu arpus tiesu sistémas.
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2022. gada 18. oktobri man bija tas gods kopa ar bijuso Tiesas priek§sédétaju,
generalsekretara vietnieku un Eiropas Padomes Cilvéktiesibu un tiesiskuma gene-
raldirektoru uzsakt aréjo zinasanu apmainas platformu abas Tiesas oficialajas valo-
das - anglu un francu.

Meés uzskatam, ka §i bezmaksas piekluve visiem praktizéjoSiem juristiem, tiesne-
$iem un advokatiem patiesi laus iegiit zinaanas par Tiesas judikataru. Nakamajos gados,
ja to Jaus budzets, més planojam to izveidot vairakas valodas, kas nav oficialas valodas.

Plagaka konteksta Augstako tiesu tikls un Zinasanu apmainas platforma ir divi
no trim elementiem, kas ir muasu Tiesas un Cilvéktiesibu un tiesiskuma generaldi-
rektorata kopiga projekta “Subsidiaritates stiprinasana” sastavdala. Tre$ais kompo-
nents ir tiesi vérsts uz valstu tiesaim. Seit es runaju par BRANT (Broad Rights and
Navigation Tool), kura mérkis ir integrét zinasanu apmainu IT rikos, ko izmanto
valstu tiesas, un tas kalpos ka lidzeklis agrinai cilvéktiesibu jautajumu identificésa-
nai un klasificé$anai, pamatojoties uz Konvenciju; tadéjadi tas palidzés valsts tiesai
vadit lietas atbilstosi Konvencijai.

Visbeidzot, vél viena svariga tiesu dialoga izpausme ir ikgadéjais Tiesas rikotais
tiesne$u seminars. Taja pulcéjas Eiropas Padomes dalibvalstu augstako un konstitu-
cionalo tiesu priekssédétaji, lai diskutétu par izvéléto tematu. Sis pasakums ir viens
no vissvarigakajiem Tiesas kalendara. Nakamaja seminara, kas notiks 2024. gada
26. janvari, tiks aplikots subsidiaritates jédziens dalitas atbildibas laikmeta. Sis te-
mats ir arkartigi interesants, un mums jau ir ¢etri izcili runataji.

Tomér jauzsver, ka tiesu dialogs nenotiek tikai ar augstako tiesu tiesnesiem.
Tiesa atzinigi vérté tiesnesu delegacijas no visam Eiropas Padomes tiesiskas telpas
tiesam. Tie nav tikai pieklajibas apmekléjumi, tiem ir liela nozime Konvencijas sis-
témas ilgtspéjigas legitimitates nodrosinasana. Tie biezi vien ir organizéti Eiropas
Padomes sadarbibas projektu ietvaros, lai veicinatu informétibu par Tiesas spriedu-
miem. Tiesa nodrosina macibu programmu, kas ietver tiksanas ar tiesas tiesnesiem
un kancelejas juristiem, iespéju piedalities atklata tiesas sédg, ja tas ir iespéjams, un
klatiené iepazities ar tiesas darbu.

Protams, vissvarigaka juridiska dialoga izpausme ir Strasbiras un valstu tiesu
spriedumi Konvencijas tiesibu joma. Tas mani aizved uz nakamo manas $arita uz-

staganas dalu.

lll. Ka Tiesa sazinas ar valstu tiesnesiem, izpildot Tiesas spriedumus
Saskana ar Konvencijas 46. panta 2. punktu “Tiesas galigais spriedums [kura

konstatéts Konvencijas vai tas protokolu parkapums] tiek nosatits Ministru Komi-
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tejai, kas uzrauga ta izpildi”. Ministru Komitejas pienakums ir nodro$inat, lai atbil-
détaja valdiba pilniba izpilditu spriedumu. Pats fakts, ka Konvencija ir paredzéts
$ads mehanisms, uzsver Tiesas spriedumu efektivas isteno$anas nozimi.

Laujiet man sakt So savas uzstasanas treSo sadalu, uzsverot svarigu aspektu:
kopuma Tiesas spriedumu izpilde ir veiksmiga. 2022. gada Ministru Komiteja slé-
dza 880 lietas, no kuram 200 bija galvenas lietas. Jateic gan, ka Sobrid ir vairak sprie-
dumu, kas gaida pilnigu izpildi, neka pirms gada. Viens no iemesliem ir tas, ka Tiesa
izpildei Ministru Komitejai nosuta lielaku skaitu spriedumu, un daudzas no tam
Tiesas ietekmes stratégijas iedarbibas rezultata ir kluvusas sarezgitas lietas.

Kada ir $1 stratégija? Censoties sasniegt mérki “Tiesa, kam ir nozime’, més esam
ieviesusi mérktiecigaku un efektivaku lietu izskatiSanas politiku. Ta ir balstita uz priori-
tasu politiku, kas ir spéka jau kop$ 2009. gada. Ta saucamas vadosas lietas (impact cases)
netiek attiecinatas uz pasam svarigakajam tiesibam, proti, Konvencijas 2. panta (tiesibas
uz dzivibu) un 3. panta (spidzinasanas aizliegums) aizsargatajam tiestbam, un $1iemesla
dél tas ir prioritaras. Tomér taja ir izvirziti loti svarigi juridiski jautajumi, kas ir batiski
attiecigajai atbildétajai valstij vai Konvencijas sistémai kopuma. Stratégijas mérkis ir no-
drosinat atru identifikaciju un atraku lietu izskati$anu, neka tas bija lidz §im.

Ka jau teicu, saskana ar Konvencijas 46. panta 2. punktu Tiesas spriedumu iz-
pildes uzraudziba ir Ministru Komitejas kompetencé. Nemot to véra, Tiesa jau ir
iedibinajusi praksi noteiktas lietas noradit, kada veida izpildes pasakumi, péc tas do-
mam, butu lietderigi. Tac¢u pat gadijumos, kad Tiesa nav sniegusi norades saskana ar
46. pantu, parasti joprojam ir nepiecieSami individuali un vispargji pasakumi. Izpil-
des pasakumiem vispirms ir japartrauc parkapums un, ciktal iespéjams, janovers ta
negativas sekas attieciba uz pieteicéju. Tie ir individualie pasakumi. Spriedumu izpil-
dei nepiecieSami ari visparéji pasakumi, lai novérstu parkapumus, kas ir lidzigi Tiesas
konstatétajiem (mainot tiesibu aktus, tiesu praksi vai veicot cita veida pasakumus).

Viens no visatrakajiem un visefektivakajiem veidiem, ka nodrosinat Tiesas
spriedumu izpildi, notiek tiesu iestadém pieskirot minétajiem spriedumiem tiesu
iedarbibu - proti, ta ir iespéja veikt spriedumu izpildi bez nepieciesamibas veikt
izmainas tiesibu aktos. Patiesam, dazkart nepiecieSsamas izmainas ir vieglak veikt
valstu tiesam, nevis parlamentiem, protams, atkariba no katras valsts tiesibu sisté-
mas. Ka sava tematiskaja faktu lapa par konstitucionalajam lietam noradijis Tiesu
spriedumu izpildes departaments®”, daudzas konstitucionalas tiesas valsts tiesibu

aktus, tostarp konstitaciju, ir interpretéjusas atbilstosi Konvencijai Tiesas spriedu-

67 https://rm.coe.int/thematic-factsheet-constitutional-matters-eng/16809e512a.
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mu izpildes konteksta. Seit es nerunasu par valsts tiesvedibas atjaunoanu visparigi.
Sis ir temats, kas $aja programma tiks aplikots vélak.

Faktu lapa, ko tikko mingju, ir sniegti daudzi pieméri par dazadam témam,
pieméram, patvérumu, aizturé$anu, efektivu tiesu sistémas darbibu, privatas dzives
aizsardzibu, varda brivibu un biedrosanas brivibu. Sados gadijumos konstituciona-
las tiesas vai augstakas tiesas ir pienémusas lémumus, lai saskanotu attiecigo tiesu
judikataru ar Eiropas Cilvéktiesibu tiesas judikataru.

Laujiet man tagad minét dazus piemérus no konkrétam lietam. Katra no $im
lietam vispirms bija Strasbiras tiesas spriedums, kura konstatéts Konvencijas panta
parkapums, kam sekoja valsts augstakas tiesas spriedums un péc tam - Ministru
Komitejas galiga rezolucija, ar kuru tiek pabeigta lietas uzraudziba.

Pirma lieta, Saber un Boughassal pret Spaniju 2018. gada attiecas uz izraidisa-
nas rikojumiem pret diviem Marokas pilsoniem péc vinu notiesasanas par nozie-
dzigiem nodarijumiem Spanija. Jautajums bija par to, vai demokratiska sabiedriba
bija nepiecie$ami izraidis$anas rikojumi saskana ar Konvencijas 8. pantu (tiesibas uz
privatas un gimenes dzives neaizskaramibu).

Tiesa konstatéja, ka, lai izvértétu izraidiSanas un izraidi$anas rikojumu nepie-
cieSsamibu, valsts iestades nav parbaudijusas attiecigo kriminalsodamibu raksturu
un smagumu, ka ari citus kritérijus, kas noteikti tas iepriekséja judikatara (sk., pie-
méram, Maslov pret Austriju un Uner pret Niderland).

Kada bija sprieduma ietekme vietéja limeni?

2020. gada Spanijas Augstaka tiesa pienéma divus svarigus spriedumus, kuros
tika ieklauti masu tiesas apstiprinatie principi. Augstaka tiesa 2020. gada 4. marta
sprieduma (Nr. 321/2020) saskanoja savu judikatiiru par valsts tiesibu piemérosanu
ar Eiropas Savienibas Tiesas judikattiru un spriedumu Saber un Boughassal lieta.

Ar $o spriedumu tika izbeigta lidz$inéja automatiska prakse, kura bija noteikta
tiesibu aktos un saskana ar kuru par kriminalsodamibu, kas ilgaka par vienu gadu,
tika izdots rikojums par izraidi$anu ar atkartotas iecelosanas aizliegumu. Augstaka
tiesa vélreiz apstiprinaja, ka ir loti svarigi izvértét pastavigo iedzivotaju personigos
apstaklus un konkuréjoso interesu lidzsvarosanu, kas tiek prasita saskana ar misu
Tiesas judikattiru. Ta ari skaidri miné&ja personiskos elementus, kas batu janem
véra, ka miisu Tiesa noradija sava iepriekséja sprieduma. Sis svarigas izmainas valsts
tiesibu aktu interpretacija un piemérosana vélak tika apstiprinatas ar vél vienu Aug-
stakas tiesas spriedumu, kas tika pienemts 2020. gada 23. julija.

Saskana ar Spanijas Civilkodeksu divos Augstakas tiesas spriedumos ir noteikta

judikatiira, kas jaievéro zemakas instances tiesam. Sis fakts lava Ministru Komitejai
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2022. gada 4. maija sanaksme izbeigt Saber un Boughassal lietas izpildes uzraudzibu.
Mans otrais piemeérs ir nemts no Slovénijas lietas, kura tika aplikota lidzsvara
nodrosinasana starp varda brivibu, no vienas puses, un tiesibam uz reputaciju, no
otras puses. Ta ir 2014. gada lieta MLADINA d.d. Lublana pret Sloveniju. Pieteicéja
izdevnieciba stidzéjas par to, ka valsts tiesa tai piespriedusi atlidzinat zaudéjumus
parlamentarietim par vina aizskar$anu raksta, kas bija veltits debatém parlamenta
par viendzimuma attiecibu juridisko atzisanu. Masu Tiesa konstatéja 10. panta par-
kapumu, jo Slovénijas tiesas nebija atradusas pareizo lidzsvaru starp izdevéja tiesi-
bam uz varda brivibu un parlamentariesa tiesibam uz vina reputacijas aizsardzibu
raksta, kura kritizéta vina homofobiska uzvediba. Slovénijas Konstitucionala tie-
sa, reagéjot uz So spriedumu un lemjot par lidzigam konstitucionalajam stdzibam,
mainjja savu judikataru. Konkrétak, 2014. gada 22. maija lémuma ta lidziga lieta
konstatéja varda brivibas parkapumu un, tiesi atsaucoties uz masu judikattru, no-
deva lietu zemakas instances tiesai jaunai izskati$anai. Ministru Komiteja 2017. gada
izbeidza $1 sprieduma izpildes uzraudzibu, pamatojoties uz to, ka Konstitucionala
tiesa ir izstradajusi savu judikatiru un skaidri saskanojusi to ar misu judikataru.
Par ko liecina $ie pieméri? Daudzas konstitucionalas tiesas ir interpretéjusas
valsts tiesibu aktus, tostarp Konstitiiciju, atbilstosi Konvencijai, un tadéjadi tam ir
bijusi butiska loma Tiesas spriedumu izpildé. Protams, dazos gadijumos tiesu un
izpildvaras iestadém var nebiit iespéjas tiesi izpildit Tiesas spriedumus. Saja situ-
acija visizplatitakais risinajums ir veikt likumdosanas pasakumus, tostarp, ja nepie-
cieS$ams, grozijumus pasa konstitacija. Lai vai ka, iepriek$s minétie pieméri parada

konstitucionalo interpretaciju darbiba.

Secinajumi

Pilniga Tiesas spriedumu izpilde ir svariga ne tikai pieteicéjam konkrétaja lieta
vai Tiesas neizskatito lietu atlikumam; ta galvenokart ir svariga Konvencijas sisté-
mas uzticamibai kopuma, un par to, ka jau teikts, més visi esam atbildigi.

Sodienas notikuma véstijums ir svarigs. Pienakums izpildit spriedumus neattiecas
tikai uz vienu subjektu - izpilditaju. Citiem valsts atzariem, pieméram, tiesu iestadém,
ir nozimiga loma, un tiem butu jauzskata sevi par ietekmigiem procesa dalibniekiem.

Lai jus ka valstu tiesnesi varétu pildit savus pienakumus, mums ir janodrosina,
ka jis sanemat atbilstosu apmacibu par Eiropas Cilvéka tiesibu un pamatbrivibu
aizsardzibas konvenciju, pieméram, izmantojot pieejamas apmacibas par Konvenci-
ju HELP programmas ietvaros, un ka jasu mijiedarbiba ar mums Eiropas Cilvéktie-

sibu tiesa ir dinamiska un pastaviga. Més darisim visu iespéjamo, lai to nodrosinatu.

49



Anita Kovalevska

Latvijas Republikas Augstakas tiesas senatore

Replika Marialenas Cirli runai

Sodien jau vairakkart tika noradits, ka atbildiba par Eiropas Cilvéktiesibu tie-
sas (ECT) spriedumu izpildi un isteno$anu ir ne tikai nacionalas valsts izpildvarai,
bet ari tiesu varai. Marialena Cirli ne tikai pastastija lieliskus piemérus, kas parada,
ka nacionala tiesa var nodros$inat ECT spriedumu isteno$anu, bet ari sniedza plasu
parskatu par nacionalo tiesu dialoga iespéjam ar ECT. Es pilnigi piekritu tam, ka
visas §is dialoga iespé&jas var palidzét ECT spriedumu istenosana. Ka nacionalas tie-
sas tiesnese novértéju, cik Joti pédéjos gados dialoga iespéjas ar ECT ir attistitas, un
augstu vertéju visas $is iespéjas.

Saistiba ar Cirli kundzes minétajam dialoga iespéjam es redzu, ka vienu no
tam, proti, Konvencijas 16. protokola paredzéto iespéju nacionalajai tiesai lagt ECT
sniegt konsultativu atzinumu par Konvencijas un tas protokolu interpretaciju, Kon-
vencijas dalibvalstis noteikti nav izmantojusas pietiekami. Sis protokols $obrid ir
ratificéts 21 valstl. Tas nozimé, ka vairak neka 20 valstis protokolu nav ratificéjusas,
to vida diemzél ar1 Latvija. Ka nacionalas tiesas tiesnese es priecatos, ja arl Latvija
tiesai biitu pieejams $is instruments, kas lauj uzsakt dialogu ar ECT par Konvenci-
ja garantétajam tiesibam, pirms vél konkrétas lietas izskatiana nacionala liment ir

noslégusies. Manuprat, §is instruments var palidzét samazinat ECT izskatamo lietu
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skaitu. Lidz ar to es aicinatu gan Latvijas, gan citu valstu atbildigas amatpersonas
nopietni izvértét iespéju ratificét 16. protokolu.

Otrs aspekts, kur es saskatu iespé&ju pilnveidot un attistit nacionalo tiesu dia-
logu ar ECT, ir jautajums par ECT noteikto atlidzinajuma apméru lietas, kuras ir
konstatéts cilvéktiesibu parkapums. Saja sakara vispirms vélos noradit, ka Latvijas
tiesibu sistému raksturo atvértiba starptautiskajam tiesibam, un viens no konstiti-
cijas interpretésanas principiem ir tads, ka Latvijas konstitiicija — Satversme — ir péc
iespéjas jainterpreté atbilstosi Latvijas starptautiskajam saistibam. Tiesu darba tas
nozimeé, ka Latvijas tiesas seko lidzi un censas istenot ne tikai lietas pret Latviju, bet
arl pret citam valstim taisitos ECT spriedumus. Ja nacionala tiesa, nemot véra ari
ECT atzinas, ir konstatéjusi, ka konkréta gadijuma ir parkaptas cilvéktiesibas, tad
nereti tiesai ir jalemj ari par atlidzinajuma noteiksanu par $o parkapumu. ECT ir
atzinusi, ka persona zaudé upura statusu un iespé&ju vérsties ECT tikai tad, ja nacio-
nalas tiesas pieskirta atlidzindjuma apmeérs nav ievérojami zemaks par to, ko parasti
pieskir ECT par $adu parkapumu.®® Lidz ar to, lai pilniba istenotu ECT spriedumus,
nacionalajam tiesam ir svarigi spét noteikt, kadu atlidzinajumu parasti noteiktu
ECT. Tacu ka nacionalas tiesas tiesnese varu teikt, ka to izdarit biezi vien ir loti gra-
ti, jo ECT ne savos spriedumos, ne ari ar citam dialoga metodém nav skaidrojusi,
ka ta nosaka atlidzinajuma apmeéru konkrétas lietas. Lidz ar to es noveértétu, ja ECT
attistitu dialogu ar nacionalajam tiesam $aja jautajuma un atrastu veidu, ka izskaid-

rot vismaz atlidzinajuma noteik$anas pamatprincipus.

68 Pieméram, ECT 2010. gada 20. jdlija sprieduma lieta Ciorap v. Moldova (No. 2), iesnieguma Nr. 7481/06, 24. un 25. punkts.
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hicnins ——

Petrs Angjalosi (Petr Angyalossy)
Cehijas Republikas Augstakas tiesas priek$sédétajs

Eva Siskova (Eva Siskova)
Cehijas Republikas Augstakas tiesas Analitikas un

salidzinoso tiesibu departamenta padomniece

Res iudicata un tiesvedibas atjaunosana péc
ECT spriedumiem

l. levads

Pirmkart, vélos pateikties jums par uzaicinajumu un par §i pasakuma organi-
zé$anu par tému “Tiesu varas loma Eiropas Cilvéktiesibu tiesas spriedumu izpilde”.
Man ir liels gods, ka varu runat jasu prieksa un klausities jisu uzstasanas, kas sniedz
interesantu pieredzi un svarigas atzinas.

Sis paneldiskusijas téma ir res iudicata, ka ari tiesvedibas atjaunosana péc Ei-
ropas Cilvéktiesibu tiesas sprieduma izpildes, un es vélétos izklastit o jautajumu no
Cehijas tiesnesa perspektivas.

Savu uzstasanos esmu sadalijis divas galvenajas dalas. Pirmaja dala es aplikosu
visparigos noteikumus, kas reglamenté Eiropas Cilvéktiesibu tiesas spriedumu izpildi
lietas, kuras Eiropas Cilvéktiesibu tiesa konstaté Konvencijas parkapumu. Saja dala es
vélétos galvenokart iepazistinat jiis ar Cehijas valsts tiesisko reguléjumu par atkartotu

lietas izskatiSanu, kas var bt salidzinosi noderigi ari jisu praksé. Otraja dala es snieg-
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$u konkrétus piemérus, ka Cehijas tiesas ir risindjusas ar lietas atkartotu izskatiganu
saistitus jautajumus. Tapéc es izmanto$u konkrétas lietas, lai paraditu, ar kadu tiesve-
dibu bija saistits strids, ka Eiropas Cilvéktiesibu tiesa pienéma lémumu un, kas notika
ar stridu valsts limeni péc Eiropas Cilvéktiesibu tiesas sprieduma pasludinasanas.

Bez papildu runam un liekas kavésanas pievérsisimies $im jautajumam.
Il. Eiropas Cilvektiesibu tiesas spriedumu izpildes principi

1. Visparigi noteikumi, kas reglamente Eiropas Cilvektiesibu tiesas
spriedumu izpildi

Ka jau minéju, es saksu ar visparéjiem noteikumiem, kas reglamenté Eiropas
Cilvéktiesibu tiesas spriedumu izpildi. Domajams, nav lieki jaatgadina, ka Konven-
cijas 46. panta ligumslédzéjas valstis apnémas ievérot Eiropas Cilvéktiesibu tiesas
galigos spriedumus visas lietas, kuras tas ir puses. Izpildi uzrauga Ministru Komi-
teja. No ta citstarp izriet, ka spriedums, kura Eiropas Cilvéktiesibu tiesa konstaté
Konvencijas parkapumu, uzliek atbildétajai valstij juridisku pienakumu ne tikai iz-
maksat pieskirto taisnigo atlidzibu, bet ari pienakumu pienemt visparéjus vai indi-
vidualus pasakumus. Sadu pasakumu mérkis ir izbeigt Eiropas Cilvéktiesibu tiesas
konstatéto parkdapumu un maksimali novérst ta sekas.

Pédéjo gadu laika Eiropas Cilvéktiesibu tiesa arvien biezak iesaka valstim, kadi
pasakumi butu javeic, izpildot tas spriedumus, lai ievérotu visas Konvencija paredzeé-
tas saistibas. Klasisks piemeérs ir gadijums, kad Eiropas Cilvéktiesibu tiesa secina, ka
pieteicéjs valsts limenli ir notiesats kriminalprocesa, kura izskati$anas gaita nav ievée-
rotas vina tiesibas uz taisnigu tiesu. Eiropas Cilvéktiesibu tiesai principa nav tiesibu
tiesi uzdot atbildétajai valstij atjaunot tiesvedibu. Ja agrak ta vienkarsi, pamatojoties
uz So iemeslu, noraidija jebkuru pieteicéja ligumu, tad tagad ta savu pieeju ir mai-
nijusi. Tadéjadi 2000. gada Ministru Komiteja pienéma ieteikumu, kura ta neapstri-
déja, ka atbildétajas valsts kompetentajam iestadém ir janosaka, kadi pasakumi ir
vispiemérotakie, lai atjaunotu status quo ante. Tomér ta noradija, ka tas pasas piere-
dze, istenojot savas pilnvaras uzraudzit spriedumu izpildi, liecina, ka lietas atkartota
izskatiSana vai tiesvedibas atjaunosana varétu but visefektivakais vai pat vienigais
iespéjamais veids, ka atjaunot status quo ante. Ari $aja gadijuma visbiezak tiesvedibas
atjaunos$ana valsts tiesas parasti tiek ierosinata gadijumos, kad kriminalsods vélak
kadu iemeslu dé| ir izradijies neatbilstoss tiesibu uz taisnigu tiesu prasibam.

Eiropas Cilvéktiesibu tiesa no Konvencijas nekad nav skaidri atvasinajusi pie-

teicéja tiesibas uz atkartotu lietas izskatisanu valsts tiesas, attieciba uz ko Strasbura

53



ir konstatéts, ka ir parkaptas garantétas tiesibas un brivibas. Tadéjadi tas, ka parska-
tisana nav notikusi vai nu tapéc, ka valsts tiesibu akti vispar nepielauj $adu proce-
daru, vai ari tapéc, ka parskatisanas pieprasijums kadu iemeslu dé] ir ticis noraidits,

nav uzskatams par Konvencijas parkapumu.

2. Cehijas prakse attieciba uz Eiropas Cilvéktiesibu tiesas spriedumu
izpildi

Ja runajam par lietu atkartotu izskatisanu, jateic, ka iespéja atjaunot tiesvedibu,
kura ir pienemts galiga spéka stajies nolémums, ir paredzéta daudzu valstu tiesibu
aktos, lai gan noteiktos aspektos tie var atskirties. Ka jau minéju ievada, es pieveérsi-
Sos Cehijas praksei.

Vienkarsi runajot, lai varétu vérsties Eiropas Cilvéktiesibu tiesa, ir jaizmanto visi
pieejamie valsts tiesiskas aizsardzibas lidzekli saskana ar visparatzitam starptautisko
tiesibu normam. Cehijas tiesibu aktos noteikts, ka pieteikumu Eiropas Cilvéktiesibu
tiesa parasti, bet ne obligati, iesniedz pirms konstitucionalas siidzibas, par ko lemj Kon-
stitucionala tiesa. Saja sakara 2013. gada ar grozijumiem Konstitucionalas tiesas likuma
Cehijas tiesibu sistéma tika ieviesta tiesvedibas atjaunosana Konstitucionalaja tiesa.

Lai pilniba izprastu $o jautajumu, janem véra, ka tiesvedibas atjaunosana fak-
tiski ir nolémuma, kas ieguvis galigu spéku, atcel$ana, ja atklajas jauns fakts, un ka
ta rada pretrunu starp tiesisko noteiktibu un taisniguma vértibu. Un $aja gadijjuma
lielaka nozime tiek pieskirta taisniguma vértibai.

Saskana ar Konstitucionalas tiesas likumu nosacijumi pieteikuma par tiesvedi-
bas atjauno$anu iesnieg$anai ir $adi:

a) pirmkart, ir jabit starptautiskas tiesas lmumam, ko Cehijas tiesibu sistéma
uzskata par starptautisku iestadi, kuras 1émumi Cehijas Republikai ir saisto-
$i saskana ar starptautiskiem ligumiem, kas ir tas tiesibu sistémas sastavda-
la.% Eiropas Cilvéktiesibu tiesa atbilst §im nosacljumam;

b) otrkart, persona, kas ir tiesiga iesniegt pieteikumu par atkartotu lietas izska-
tiSanu, ir persona, kura bijusi puse sakotnéja tiesvediba Konstitucionalaja
tiesa un kurai par labu ir lémusi Eiropas Cilvéktiesibu tiesa;”

c) treskart, termin$ pieteikuma iesniegSanai par atkartotu lietas izskatianu
Konstitucionalaja tiesa ir se$i ménesi no dienas, kad starptautiskas tiesas

nolémums ir kluvis galigs.”

69 Cehijas Republikas Konstitucionalas tiesas likums Nr. 182/1993, 117. pants.
70 lepriek$ minétais Konstitucionalas tiesas likums, 119. panta 2. punkts.

71 leprieks minétais Konstitucionalas tiesas likums, 119. panta 2. punkts.
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Turklat, laguma iesniegSana par atkartotu lietas izskatiSanu nav pielaujama, ja
cilvéktiesibu vai pamatbrivibu parkapuma sekas vairs nepastav un ir pietiekami no-
vérstas saskana ar starptautiskas tiesas [lémumu vai ja tiesiskas aizsardzibas lidzeklis
ir panakts citadi. Iznémums attieciba uz $o noteikumu ir gadijums, kad sabiedribas
intereses atkartota lietas izskati$ana ir augstakas par pieteicéja interesém.”

Atjaunotaja tiesvediba papildus personai, kas iesniegusi pieteikumu par atkar-
totu lietas izskatisanu, piedalas ari personas, kas bija puses sakotnéja tiesvediba,
kura tika izskatita konstitucionala sadziba.”

Lietas izskatiSana Konstitucionalaja tiesa notiek bez uzklausiSanas mutvar-
dos™, un tas mérkis ir laut Konstitucionalajai tiesai labot situaciju no sakotnéjas
tiesvedibas, kura ta nepamatoti liegusi pieteicéjam cilvéktiesibu un pamatbrivi-
bu aizsardzibu. Lietas izskati$ana ir sadalita divas dalas: vispirms Konstitucionala
tiesa izvérté sava sakotnéja lémuma atbilstibu starptautiskas tiesas léemumam, un
pretrunu gadijuma tai ir pienakums savu lémumu atcelt. Konstitucionalas tiesas 1é-
muma atcel$anas rezultata tiek veikta jauna procedira par sakotnéjo pieteikumu,
kas veido atkartotas lietas izskatiSanas procediiras otro dalu. Pieteicéjs nevar celt
jaunus iebildumus, kas tam bija pienacigi jacel, iesniedzot konstitucionalo sadzibu.
Konstitucionalajai tiesai ne vienmér ir pienakums automatiski atcelt savu sakotné-
jo léemumu. Sakotnéjais lémums biezi tiek saglabats lietas, kuras starptautiska tiesa
Konvencijas parkapumu konstatéjusi pasas Konstitucionalas tiesas [émuma, nevis

visparéjas jurisdikcijas tiesu [émumos.

Konkrétas lietas attieciba uz Cehijas Republiku un ligums par atkartotu
lietas izskatiSanu

Péc ievada par atkartotu lietas izskatisanu Cehijas Konstitucionalaja tiesa es vé-
létos pieveérsties konkrétam lietam, kuras $ada tiesvedibas atjauno$ana ir vai nav no-
tikusi. Es izklastiSu lietas hronologiska seciba. Nolému to darit, jo pirmas lietas, kuras
Konstitucionala tiesa atlava atjaunot, var bat labi pieméri, lai paraditu, ka laika gaita
ir mainijusies Konstitucionalas tiesas pieeja. Péc tam es pievérsiSos beneficium cohae-
sionis principa piemérosanai, runajot par lietam, kuras Konstitucionala tiesa ir vai nav
apmierinajusi lagumu par atkartotu lietas izskatisanu ari attieciba uz pusi, kas nebija
stidzibas iesniedzéja Eiropas Cilvéktiesibu tiesa. So lietu sériju es noslégsu ar vienu

nesenu Cehijas lietu — Tempel -, kas Cehijas tiesiskaja vidé ieviesa bitiskas izmainas.

72 leprieks minétais Konstitucionalas tiesas likums, 119.a pants.
73 leprieks$ minétais Konstitucionalas tiesas likums, 119. panta 5. punkts.
74 lepriek$ minétais Konstitucionalas tiesas likums, 119.b pants.
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1. KréméF un citi pret Cehijas Republiku? - "lieta, kas atklaja, ka nav
noteikuma par tiesvedibas atjaunosanu Konstitucionalaja tiesa”
Nemot to véra, es sak$u ar vésturé pirmo lietu, kas izcéla Cehijas tiesibu sisté-
mas trikumu. Tas attiecas uz lietu Krémdf# u.c. pret Cehijas Republiku. Krémdr lieta
Eiropas Cilvektiesibu tiesa secinaja, ka Konstitucionala tiesa ir parkapusi Konvenci-
jas 6. panta 1. punktu, pieprasot noteiktus dokumentarus pieradijumus, bet ieprieks
neinforméjot par to pieteicéju un nedodot vinam iespéju sniegt savus komentarus.
Péc tam pieteicéjs, kurs bija guvis panakumus tiesvediba Eiropas Cilvéktiesibu tiesa,
iesniedza pieteikumu par atkartotu lietas izskati$anu. Konstitucionala tiesa secinaja,
ka atkartota lietas izskatiSana nav pielaujama pat situacija, kad Eiropas Cilvéktiesibu
tiesa ir konstatéjusi Konvencijas parkapumu. Ta savu argumentaciju pamatoja ar to,
ka Konstitucionala tiesa ir ipasa iestade, kuras uzdevums ir aizsargat konstitucio-
nalitati. Saskana ar Eiropas Padomes Ministru Komitejas ieteikumu atkartota lietas
izskatiSana ir pielaujama, ja cietusi puse turpina ciest no smagam negativam sekam,
kuras izraisijis valsts Iémums un kuru novérsana nav pietiekama, lai sniegtu taisnigu
apmierinajumu. Konstitucionala tiesa secinaja, ka $aja lieta Konstitucionalaja tiesa
notikusaja tiesvediba bija tikai procesuali trikumi, kuru dé] nevar apstridét valsts tie-
sa notikusas tiesvedibas iznakumu. Péc Konstitucionalas tiesas ieskata, Komitejas ie-
teikums bija tikai deklarativa rakstura aicinajums likumdevéjam. Fakts, ka dokumen-
ti nav atklati, nevaréja likt apsaubit apstridéta lémuma saturisko pareizibu péc buti-
bas. Tadé] Konstitucionala tiesa noraidija pieteikumu par atkartotu lietas izskatisanu,
pamatojoties uz to, ka misdienu tiesibu akti attieciba uz tiesvedibu Konstitucionalaja
tiesa neparedzéja procediiru liguma iesniegsanai par atkartotu lietas izskatisanu.
Tadéjadi Krémdr lieta Cehijas Konstitucionala tiesa pirmo reizi saskaras ar
problému, ka novérst Konvencijas parkapumu, no kura cietusas personas neuz-
skatija, ka Eiropas Cilvéktiesibu tiesas piespriestais taisnigais apmierinajums — at-
lidziba - ir pietiekams lidzeklis. Izskatot pieteikumu par lietas atkartotu izskati-
$anu Konstitucionalaja tiesa, tika atklatas butiskas nepilnibas valsts tiesibu aktos.
Krémadr lieta paradija ari Konstitucionalas tiesas ierobezoto pieredzi atsevisku, ar
batibu nesaistitu Konvencijas noteikumu piemérosana. Tomér, nemot véra subsidi-
aritates principu, Konstitucionala tiesa joprojam ir galvena iestade, kas ir atbildiga
par Konvencijas ievérosanas nodrosinaganu. So nepilnibu novérsa 2013. gada, ievie-

Sot atkartotas lietas izskatiSanas institatu.”

75 Lieta Krémat un citi pret Cehijas Republiku, pieteikums Nr. 35376/97.

76 Malenovsky J., Obnova fizeni pted Ustavnim soudem v désledku rozsudku Evropského soudu pro lidska prava. Préavnik
12/2001, s. 1241.
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2. Chmeli¥ pret Cehijas Republiku’ un Balsan pret Cehijas Republiku’® -
"pirmas lietas, kuras tika atlauta atkartota lietas izskatisana”

Péc grozijumiem Konstitucionalas tiesas likuma atkartotas lietas izskatiSanas
instittts vésturiski pirmo reizi tika izmantots lietas Chmeli¥ pret Cehijas Republiku
un Balsdn pret Cehijas Republiku. Chmelif lieta Eiropas Cilvéktiesibu tiesa konsta-
téja, ka pieteicéja apelacijas sidzibu par pirmas instances tiesas notiesajoso spriedu-
mu izskatija tiesa, kuru sados apstaklos nevar uzskatit par objektivu, ka tas noteikts
Konvencijas 6. panta. Tas pats noteikums tika parkapts ari Balsdn lieta, pamato-
joties uz to, ka pieteicéja notiesasana balstijas gandriz tikai uz tada lidzapsiudzéta
liecibam, kuru pieteicéjam nebija iespéjas iztaujat neviena no procesa posmiem, jo
lidzapstdzétais velak bija izmantojis savas tiesibas klusét. Pirms pieteikuma iesnieg-
$anas Eiropas Cilvéktiesibu tiesa pieteicéji vérsas Konstitucionalaja tiesa, kas vinu
stidzibas noraidija ka acimredzami nepamatotas.

Péc Eiropas Cilvéktiesibu tiesas sprieduma par labu pieteicéjiem Konstitucio-
nala tiesa noléma, ka abas lietas jaizskata atkartoti. Tika izpilditi visi Konstituciona-
las tiesas likuma jaunieviestaja norma paredzétie nosacijumi, un Konstitucionalas
tiesas plénums par $o ligumu léma saskana ar likumu. Pirmais nosacijums tika
izpildits, jo Eiropas Cilvéktiesibu tiesu var uzskatit par starptautisku tiesu, kuras lé-
mumi ir saistosi Cehijas Republikai. Ari otrais nosacijums tika izpildits, jo ligumu
iesniedza persona, kura bija Konstitucionalaja tiesa izskatamas lietas puse un kurai
par labu léma starptautiska tiesa. Ari tresais nosacijums tika izpildits, jo starptau-
tiskas tiesas lémums kluva galigs un pieteikums par atkartotu lietas izskatisanu tika
iesniegts nakamo sesu ménesu laika. Tapéc lagums nebija noraidams, jo aizvien
pastavéja parkapuma sekas. Konstitucionala tiesa noradija, ka “tiesiskds aizsardzi-
bas nodrosinasana pieteicéja, kurs bija kriminali sodits visparéjas jurisdikcijas tiesds,
lieta ir iespéjama, tikai no jauna izskatot sakotnéjo konstitucionalo stidzibu, nemot
vera Eiropas Cilvektiesibu tiesas izdaritos secindjumus. Pieteicéja gadijuma joprojam
pastav jebkada cilvektiesibu vai pamatbrivibu parkapuma sekas, jo vins tiek uzskatits
par izdarijusu noziedzigu nodarijumu un notiesats ar galigo spriedumu uz beznosa-
ctjumu brivibas atnemsanu”

Péc atlaujas izskatit lietu atkartoti Konstitucionala tiesa vélreiz izskatija sakot-
néjo konstitucionalo sudzibu, tacu Soreiz tai bija jabalstas uz Eiropas Cilvéktiesibu

tiesas pausto juridisko viedokli. Ta uzskatija, ka atjaunotaja tiesvediba nav nepie-

77 Chmeli¥ pret Cehijas Republiku, pieteikums Nr. 64935/01.
78 Balsan pret Cehijas Republiku, pieteikums Nr. 1993/02.
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ciesams atkartoti izskatit lietas apstaklus, jo tas paplasinatu jau ta arkartéjo iejauk-
$anos suverénas valsts iestades pienemta galiga lémuma. Lieta tika nodota atpaka]

Augstakajai tiesai atkartotai apelacijas izskati$anai.

3. Melich un Beck pret Cehijas Republiku™ - "atteikums veikt atkartotu
lietas izskatiSanu, pamatojoties uz jaunu iesniedzéja lugumraksta
formulejumu”

Lai pieraditu, ka Konstitucionala tiesa nevar lemt par jaunu ligumrakstu atjau-
nota procesa, es vélétos noradit uz lietu Melich un Beck pret Cehijas Republiku. Saja
lieta Eiropas Cilvéktiesibu tiesa konstatéja, ka valsts tiesa notikusi tiesvediba bija
radijusi iespaidu, ka apsiidzéto vaina ir atzita uz pienémumu pamata. Péc Eiropas
Cilvektiesibu tiesas sprieduma un liguma par atkartotu lietas izskatisanu iesnieg-
$anas Konstitucionala tiesa faktiski atlava izskatit lietu atkartoti. Atjaunotaja ties-
vediba ta atteicas lemt par prasitja prasijuma jauno formuléjumu. Saja konteksta
Konstitucionala tiesa atgadinaja, ka pieteikums par atkartotu lietas izskati$anu bija
paredzéts, lai sakotnéjo konstitucionalo stidzibu varétu izskatit saskana ar starptau-
tiskas tiesas juridisko viedokli, nevis lai ierosinatu jaunu konstitucionalo sadzibu.
Konstitucionala tiesa bez atkartota mutvardu procesa atkartotas lietas izskatiSanas
ietvaros pilniba apmierinaja stdzibu un nosutija lietu atpakal apelacijas instances
tiesai jaunai izskatiSanai. Apelacijas instances tiesai jaunaja procesa bija jaizskata
pieteicéju apelacijas siidziba, pienacigi ievérojot Konvencijas 6. pantu. Tiesa lietu
izskatija atkartoti un vélreiz noraidija prasitaju apelacijas stidzibu, tacu detalizétak
izklastija iemeslus, kuru dé] pirmas instances tiesa bija pienémusi pareizu lémumu.
Apelacijas instances tiesa uzskatija, ka pirmas instances tiesas faktiski konstatétie
fakti ir pilnigi, pareizi un pamatoti ar pieradijumiem. Prasitaji apstridéja jauno lé-
mumu, iesniedzot konstitucionalo sidzibu, apgalvodami, ka apelacijas instances
tiesa nebija noveérsusi Eiropas Cilvéktiesibu tiesas konstatétas kladas. Konstitucio-
nala tiesa So stidzibu neapmierinaja. To neapmierinaja ari Eiropas Cilvéktiesibu tie-
sa, kas noléma, ka, papildinot savus secinajumus ar paskaidrojumiem, apelacijas
instances tiesa ir pietiekami némusi véra lielako dalu kritikas, kas tika konstatéta tas

iepriekséja sprieduma.

79 Melich un Beck pret Cehijas Republiku, pieteikums Nr. 35450/04.
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4. Heglas pret Cehijas Republiku®® - "pieteicéja lidzzinataja iesniegta
liguma par atkartotu lietas izskatiSsanu noraidisana”

Saistiba ar nakamo lietu es vélétos pievérsties procesualajai subjektivitatei. Ka
jau miné&ju sakuma, lagumu par atkartotu lietas izskatiSanu var iesniegt pieteicéjs,
kur§ Strasbura ir uzvaréjis pasa uzsaktaja lieta. Tomér netiek pielauts iznémums
gadijuma, kad lagumu iesniedz konstitucionalas tiesvedibas puse, kas nav vérsusies
Strasbiira. Sajas situacijas Konstitucionala tiesa lemj, vai piemérot vai nepiemérot
beneficium cohaesionis principu.

Vispirms es runasu par Heglas lietu, kura Konstitucionala tiesa noraidija la-
gumu par atkartotu lietas izskatiS$anu, pamatojoties uz to, ka sudzibas iesniedzéjs
nebija tas, par labu kuram starptautiska tiesa bija pienémusi spriedumu. Heglas lieta
persona tika notiesata par laupi$anu, pamatojoties uz personas un tas lidzdalibnie-
ka telefonsarunu izdruku parskatisanu. Péc notiesatas personas pieteikuma Eiropas
Cilvektiesibu tiesa atzina, ka telefonsarunu izdruku izmantosana ir iejauks$anas pie-
teicéja tiesibas uz privatas un gimenes dzives neaizskaramibu. Pieteikumu par at-
kartotu lietas izskati$anu iesniedza notiesatas personas lidzdalibnieks. Atjaunotaja
tiesvediba Konstitucionala tiesa konstatéja, ka stidzibas iesniedzéjam ka pieteicéja
lidzdalibniekam nebija tiesibu iesniegt ligumu par atkartotu lietas izskati$anu, jo
vin$ pats nebija pieteicéjs Eiropas Cilvéktiesibu tiesas procesa. Tadéjadi sudzibas
iesniedzéjs bija persona, kurai nebija tiesibu atjaunot tiesvedibu Konstitucionalaja
tiesa, un Konstitucionalajai tiesai nebija citas izvéles, ka vien noraidit vina lagumu,
péc butibas neparbaudot ta nepienemamibu. Pat tad, ja Konstitucionala tiesa butu
piekritusi, ka, interpretéjot noteikumus par aktivo tiesvedibu, batu piemérojams
zinams beneficium cohaesionis, $adas prasibas apmierinasanai, visticamak, nebatu
izredzu, jo Eiropas Cilvéktiesibu tiesa nekonstatéja tiesibu uz taisnigu tiesu par-
kapumu, un bija pietieckami ar mutisku apmierinajumu. Pieteicéjs, kur§ uzvaréja

Konstitucionalaja tiesa, pats neiesniedza pieteikumu.

5. Janyr un citi pret Cehijas Republiku®' - "liguma par atkartotu lietas
izskatiSanu apstiprinasana, piemérojot beneficium cohaesionis"

Lieta Janyr u.c. pret Cehijas Republiku Konstitucionala tiesa nonaca pie cita se-

cindjuma. Sakotnéja tiesvediba divas personas tika apstidzétas krapsana. Péc daza-

du tiesiskas aizsardzibas lidzeklu izmanto$anas apstudzétie vérsas Konstitucionalaja

80 Heglas pret Cehijas Republiku, pieteikums Nr. 5935/02.
81 Janyr un citi pret Cehijas Republiku, pieteikumi Nr. 12579/06, 19007/10, 34812/10.
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tiesa, kas vinu stidzibas neapmierinaja. Viens no pieteicéjiem aizstavéjas pret valsts
lémumiem, iesniedzot Eiropas Cilvéktiesibu tiesai pieteikumu, kas tika apmierinats.

Péc tam pieteicéjs vérsas Konstitucionalaja tiesa ar prasibu par atkartotu lietas
izskatiS$anu. Atkartotaja tiesvediba Konstitucionala tiesa secinaja, ka no atkartotas
lietas izskati$anas pamatojuma labumu gust ari otrs apsiidzétais, kurs nebija vérsies
Eiropas Cilvektiesibu tiesa. Tapéc, pamatojoties uz beneficium cohaesionis principu,
Konstitucionala tiesa atcéla lémumus ari attieciba uz otru apsadzéto. Atjaunotaja

tiesvediba Konstitucionala tiesa secinaja, ka pamattiesibas nav parkaptas.

6. Tempel pret Cehijas Republiku®? - "jaunaka lieta, nepamatoti ilga
tiesvediba”

Noslédzot lietu uzskaitijumu, es pabeigsu ar neseno spriedumu Tempel lie-
ta, kura Eiropas Cilvektiesibu tiesa atzina, ka tiesvedibas termins, kas parsniedza
10 gadus, nebija sapratigs. So kavésanos no valsts iestazu puses ar savu ricibu izrai-
sjja apelacijas instances tiesa, kas atkartoti atcéla pirmas instances tiesas attaisno-
joso spriedumu un nosttija lietu atpakal jaunai izskati$anai. Pamatojoties uz Kri-
minalprocesa kodeksa noteikumiem, apelacijas instances tiesa ari noteica, ka péc
pirmas instances tiesas lémuma atcel$anas lieta ir jaizskata un léemums japienem tai
pasai tiesai cita sastava. Vélak — pat citai pirmas instances tiesai. Saskana ar Eiropas
Cilvektiesibu tiesas viedokli pieteicéjs, kuram draudéja maza ieslodzijums, noteikti
izjuta satraukumu un nedrosibu par tiesvedibas iznakumu. Eiropas Cilvéktiesibu
tiesa uzskata, ka otra tiesa, kurai lieta tika nodota izskatiSanai, iespéjams, ir tikusi
ietekmeéta, jo ta uzskatijusi, ka vienigais iznakums, ko apelacijas instances tiesa bija
gatava piepemt, bija prasitaja atziSana par vainigu. Péc tam, kad Eiropas Cilvék-
tiesibu tiesa konstatéja, ka ir parkaptas pieteicéja tiesibas, Konstitucionalaja tiesa
tika atjaunota tiesvediba. Konstitucionala tiesa atcéla visparéjas jurisdikcijas tiesas
lémumus, ar kuriem tika parkaptas pieteicéja pamattiesibas uz tiesas aizsardzibu un
uz likumigu tiesnesi, un nodeva lietu izskatisanai apelacijas instancé. Péc tam Aug-
staka tiesa pienéma lémumu par apelacijas sidzibu, noraidot prokurora iesniegto
apelaciju. Tadéjadi prasitajs tika attaisnots, pamatojoties uz in dubio pro reo.

Konstitucionalas tiesas spriedums lieta Tempel atkartotas lietas izskatiSanas
procesa noteica konstitucionalos nosacijumus, lai piemérotu Kriminalprocesa ko-
deksa noteikumus, kas apelacijas instances tiesai dod iespéju nodot lietu izskatisanai

citam tas pasas tiesas sastavam vai pat citai pirmas instances tiesai. Tadéjadi situacija,

82 Tempel pret Cehijas Republiku, pieteikums Nr. 44151/12.

60



kas radas Tempel lieta, nakotné vairs neatkartosies. Praksé $adas situacijas rodas reti,

un Konstitucionala tiesa ir noteikusi detalizétus noteikumus un skaidras robezas.

I1l. Statistika - lietu skaits pret Cehijas Republiku 2022. gada®:

Pirms noslédzu savu uzstasanos, vélos jums minét dazus statistikas datus par
2022. gadu. 2022. gada Ministru Komiteja no Eiropas Cilvéktiesibu tiesas sanéma
sedas lietas pret Cehijas Republiku, lai veiktu to izpildes uzraudzibu - salidzinajuma
ar ¢etram lietam 2021. gada un trim lietam 2020. gada.

Cehijas Republika 2022. gada 31. decembri bija septinas lietas, kuru izpilde vél
nebija pabeigta®, no kuram viena bija galvena lieta, kas kvalificéta saskana ar uzla-
boto procediru®, un tris bija galvenas lietas, kas kvalificétas saskana ar standarta
procediiru. Vieniga nozimigaka lieta saskana ar uzlaboto procediiru tiek izskatita jau
vairak neka piecus gadus. Neizskatito lietu skaita ir lietas par romu bérnu segregaciju
izglitiba® vai par kriminalprocesa netaisnigumu®. No jaunajiem parkapumiem, ko
Tiesa konstatéja 2022. gada, dazi no tiem attiecas uz kompensacijas izmaksu par at-
savinato ipaSumu® vai parmérigi ilgu aizturésanas laiku, gaidot izdosanu.¥

2022. gada Ministru Komiteja izskatija un pienéma Iémumus par vienu galve-
no lietu saskana ar uzlaboto procedaru. Komiteja slédza piecas atkartotas lietas sa-
skana ar standarta uzraudzibu. Iestades iesniedza divus ricibas zinojumus un vienu
pazinojumu.

Visbeidzot, devinas lietas tika registréts pilnigs Tiesas pieskirtas taisnigas atli-

dzibas maksajums.

IV. Secinajumi

Kopuma nav nekadu Saubu, ka ligumslédzéjam valstim ir pienakums izpildit
Eiropas Cilvéktiesibu tiesas spriedumus. Lai gan Eiropas Cilvéktiesibu tiesai nav
pilnvaru tiesi pavélét atbildétajai valstij atjaunot tiesvedibu, principa tas biezi vien ir
vienigais veids, ka izpildit Strasbuiras spriedumu.

Lidz 2013. gadam Cehijas tiesibu sistéma $aja joma pastavéja juridiska nepilni-

ba. Ka es jau nodemonstréju, Krémdr lieta vispar nebija iespéjams ierosinat atkartotu

83 Gada parskati — Eiropas Cilvéktiesibu tiesas spriedumu izpildes departaments (coe.int).
84 Salidzinajuma ar se$am lietam 2021. gada un ¢etram lietam 2020. gada.

85 Salidzinajuma ar 2021. gadu un 2020. gadu skaits nav mainijies.

86 D. H. un citi pret Cehijas Republiku, pieteikums Nr. 57325/00.

87 leprieks minéta Tempel pret Cehijas Republiku, pieteikums Nr. 44151/12.

88 Pélka un citi pret Cehijas Republiku, pieteikums Nr. 30262/13.

89 Komissarov pret Cehijas Republiku, pieteikums Nr. 20611/17.
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lietas izskatiSanu. Lidz ar grozijumiem Konstitucionalas tiesas likuma $1 pieeja tika
mainita, un Konstitucionala tiesa varéja un var lemt par tiesvedibas atjauno$anu
Konstitucionalaja tiesa. Pirmo reizi tas tika izdarits Chmelit un BalSdn lietas, kuras
Konstitucionala tiesa atzina, ka sakotnéjais Ilémums bijis pretruna Eiropas Cilvéktie-
sibu tiesas atzinumam. Tadé] ta atsaka tiesvedibu un izskatija lietu atkartoti. Tomér
Konstitucionalajai tiesai joprojam ir saisto$i konstitucionalas sidzibas sakotnéjie
teksti, kurus puses nevar paplasinat atjaunotaja procesa. Es ari pievérsu uzmani-
bu beneficium cohaesionis principa pieméro$anai, kas ir iznémums noteikumam, ka
puses atjaunotaja tiesvediba ir tikai pieteicéji, kuri iesniegusi pieteikumu Eiropas
Cilvektiesibu tiesa. Tomeér $is princips nav automatiski piemeérojams visam pusém.
Visbeidzot, es minéju Tempel lietu par nepamatotu tiesvedibas ilgumu, kas izraisija
batisku attistibu Cehijas praksé. Individualie pasakumi, ko Cehijas Republika veica
péc $1s lietas, nodrosinaja, ka lidzigs scenarijs nakotné neatkartosies.

Cienijamie kolégi, es ceru, ka savas uzstasanas ietvaros man ir izdevies noradit
uz interesantakajiem aspektiem, ar kuriem Eiropas Cilvéktiesibu tiesas lemumu iz-

pildé ir saskarusies Cehija. Paldies par jiisu uzmanibu!
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Kanstantins Dzehtsiarovs (Kanstantsin Dzehtsiarou)

Cilvéktiesibu profesors (Liverpiles Universitate)

Replika

Vispirms es vélos pateikties organizatoriem par uzaicinajumu uzstaties $aja
augsta limena foruma. Es pateicos ari priek§sédétajam Angjalosi par to, ka vins sav-
laicigi nosttija man savu runu un Java man sagatavoties un, cerams, izteikt saprati-
gaku repliku.

Man ir tikai piecas minites, lai péc $is dailrunigas un informativas priekssée-
détaja Angjalosi prezentacijas pateiktu kaut ko nozimigu. Bitu ambiciozi no manas
puses diskutét par Cehijas tiesibu interpretaciju, par kuru man ir loti ierobezotas
zinasanas, turklat to Joti kompetenti izklastija valsts augstakas tiesas priekssédétajs.
Ta vieta es pievérsidu uzmanibu trim jautdjumiem, no kuriem divi ir saistiti ar Kon-
vencijas interpretaciju, bet viens ir saistits ar Cehijas Republikas nostaju attieciba uz
Eiropas Cilvéktiesibu tiesas (ECT) spriedumu izpildi.

Ir grati apstridét to, ka Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzi-
bas konvencija (ECPAK) tiesibas uz atkartotu lietas izskatiSanu nav tiesa veida
paredzétas, bet, ka minéja priek§sédétajs Angjalosi, ja, pieméram, persona ir no-
tiesata procesa, kura gaita ir parkapts 6. pants, ECT var noradit, ka atkartota lie-
tas izskatiSana vai tiesvedibas atjauno$ana, ja to pieprasa, principa ir piemérots
parkapuma novérsanas veids. Un tad uz tiesvedibas atjaunosanu varétu attiek-

ties ECPAK 46. panta noteiktais pienakums pat bez skaidras atsauces uz 6. pantu.
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Tomeér, ka pareizi noradija priekssédétajs Angjalosi, Sadas tiesvedibas atjaunosanas
kartiba paliek dalibvalstu kompetencé.

ECT gadu gaita patieam ir mainijusi savu pieeju atkartotiem parkapumiem un
kluvusi atvértaka attieciba uz tadu pieteikumu pienemsanu, kuros apgalvots, ka péc
ECT sprieduma valsts liment tiesvediba nav atjaunota. Es teiktu, ka Tiesa bija spiesta
to darit, jo dazas valstu tiesas atteicas parskatit acimredzamus parkapumus vai ap-
$aubamu pamatojumu $ados spriedumos. Viens no maniem iecienitakajiem piemé-
riem $aja sakara ir lieta Bochan pret Ukrainu Nr. 2, kura ECT noradija, ka “Augstaka
tiesa atgadinaja, ka §i Tiesa ir konstatéjusi, ka valsts tiesu I1émumi pieteicéjas lieta ir
bijusi likumigi un pamatoti un ka vinai ir pieskirta taisniga atlidziba par “sapratiga
termina” garantijas parkapumu, tacu $ie apgalvojumi ir acimredzami nepareizi”*
Sadi valsts tiesa ir uzdevusi melnu par baltu un izlikusies, ka tas ir pienemami. Skiet,
ka ECT uz $adu lietu bija jareagé, un ta atkal konstatéja ECPAK parkapumu.

Tatad runa ir ne tikai par tiesvedibas atjauno$anu, bet ari par to, kads bus $adas
tiesvedibas atjauno$anas rezultats. Sim rezultatam ir pienacigi jaatvieglo ECT lemu-
ma pienemsana. Paturot to prata, es nolému aplitkot Cehijas Republikas spriedumu
izpildes vésturi attieciba uz ECT spriedumiem, kurus priekssédétajs Angjalosi ir
tik dailrunigi aprakstijis. Man jasaka, ka $is raditajs ir loti iespaidigs un tas neatstaj
man iespé&ju plasi izteikties: vairakums lietu ir izpilditas. Neizskatitas lietas lielako-
ties ir jaunakas, kas ierosinatas 2022. vai 2023. gada. Jau ilgu laiku neatrisinata ir
lieta D. H. un citi pret Cehijas Republiku®', tatu taja ir izvirziti citi jautajumi, kas nav
saistiti ar tiesvedibas atjaunoSanu.

Tadéjadi skiet, ka priekssédétaja Angjalosi aprakstita atkartotas izskatiSanas
sistéma praksé darbojas diezgan efektivi, un to parasti akcepté Ministru Komiteja.
Pat Tempel* lietu, ko tikko pieminéja priekSsédétajs Angjalosi, Ministru Komiteja

slédza $a gada aprili.

90 Bochan pret Ukrainu (Nr. 2) (Liela palata), Nr. 22251/08, 63. punkts.
91 D.H. un citi pret Cehijas Republiku (Liela palata), Nr. 57325/00.
92 Tempel pret Cehijas Republiku, Nr. 44151/12.
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Emanuela Bribosjé (Emmanuelle Bribosia)
Belgijas Konstitucionalas tiesas tiesnese un

Université Libre de Bruxelles profesore

ECT spriedumu izpildes valsts pasakumu
uzraudziba un varas nodalisana

Ka $orit sava uzruna noradija Eiropas Cilvéktiesibu tiesas priekssédétaja Sifra
O‘Lirija, Eiropas Cilvéktiesibu tiesas spriedumu izpilde ka pédéjais solis Eiropas
Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas (ECPAK) istenotaja kon-
troles mehanisma ir izskiro$s aspekts $is tiesibu un brivibu aizsardzibas sistémas
efektivitaté un, plasaka nozimeé, valstu tiesiskuma ievéro$ana Eiropa.

Ir atzits, ka, nemot véra ECPAK aizsardzibas sistémas subsidiaro raksturu, ECT
pienemtajiem spriedumiem galvenokart ir deklarativs raksturs®. Citiem vardiem,
ligumslédzéju valstu pienakums ievérot Tiesas spriedumus, kuros konstatéts parka-
pums, ka paredzéts ECPAK 46. panta®, ir uz rezultatiem balstits pienakums. No valsts
tiek sagaidits, ka ta sava tiesibu sisttma novérsis Konvencijas parkipumu. Sim noli-

kam valstij principa ir iespéja Ministru Komitejas uzraudziba izvéléties lidzeklus®.

93 ECPAK sistema atskiras no Starpameriku Cilvéktiesibu konvencijas sistémas, kas saskana ar tas 63. panta 1. punktu pilnvaro
Tiesu "lemt par to, ka ir janovers sekas, ko radijis pasakums vai situacija, kas ir [Konvencijas noteikuma] parkapums”. Tadéjadi
Starpameriku Cilvektiesibu tiesa var uzdot atbildétajai valstij veikt konkrétus pasakumus, lai novérstu konstatéto parkapumu.

94 ECPAK 46. pants (Spriedumu saisto3ais spéks un to izpilde):

“1. Augstas Ligumslédzéjas Puses apnemas ievérot galigos Tiesas spriedumus ikviena lieta, kura tas ir puses.
2. Galigais Tiesas spriedums tiek nodots Ministru Komitejai, kura uzrauga ta izpildi.”

95 Papamichalopoulos un citi pret Griekiju, pieteikums Nr. 14556/89, 34. punkts.
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No pienakuma izpildit Tiesas spriedumu var izrietét tris pasakumu kategorijas,
tadéjadi valstij ir ne tikai pienakums samaksat pieteikuma iesniedzéjam Tiesas pie-
spriesto summu ka taisnigu atlidzibu, bet ar1 savas iekséjas tiesiskas kartibas ietvaros
veikt individualus pasakumus (tiesvedibas valsti atjaunosana, uzturé$anas atlaujas pie-
skir$ana utt.) un/vai visparéjus pasakumus (izmainas tiesibu aktos, tiesu prakse utt.),
lai novérstu konstatéto parkapumu nakotné un nodrosinatu atlidzibu®.

Man uzticétais temats ir saistits ar to ECT spriedumu izpildi, kuros ir nepiecie-
$ams pienemt visparéjus pasakumus, un ar valsts tiesas lomu $aja sakara, ipasi attiecI-
ba uz likumdevéja veikto izpildes uzraudzibu, ja likumdevéjs daléji nepilda spriedu-
mus vai pat pielauj bezdarbibu. Ja ECPAK parkapums izriet no strukturalas problé-
mas, kas, iespéjams, ir uzsvérta, ECT, pienemot pilotspriedumu, sprieduma izpildei
ir nepiecieS$ams pienemt visparéjus pasakumus, ipasi likumdosanas joma. Viens no
izvirzitajiem jautajumiem ir par koordinaciju un iespéjamo saspiléjumu starp valsts
tiesnesa ka ECT spriedumu izpilditaja lomu, lai nodrosinatu tiesibu un brivibu efekti-
vitati, un varas daliSanas principu, kam ir prioritate vietéjos tiesibu aktos.

Sis témas uzticé$ana man ka Belgijas Konstitucionalas tiesas tiesnesei noteikti
nav nejausiba, jo Belgija ir bijusas divas revolucionaras lietas, kas ir butiskas attie-
ciba uz ECT spriedumu tie$o piemérojamibu un valsts tiesnesa lomu $aja saistiba.

Tadéjadi 1991. gada, kad tika pienemts spriedums lieta Vermeire pret Belgiju”,
ECT atteicas no savas tradicionalas atturibas un savas lomas subsidiara rakstura sprie-
dumu izpildé, pieprasot Belgijas tiesu iestadém tiesi istenot ECPAK noteikumus, ko
Tiesa pirms divpadsmit gadiem interpretéja slavenaja Marckx sprieduma (1979)%.

Jaatgadina, ka spriedums lieta Marckx attiecas uz Belgijas tiesibu aktos kon-
statéto diskriminaciju pret arlauliba dzimusiem bérniem, konkrétak, uz man-
toSanas tiesibam. Marckx sprieduma pienemsanas laika §i diskriminacija tika
atzita par pretéju ECPAK 8. un 14. pantam. Tomér likuma izmainas, kas prasi-
ja Civilkodeksa reformu, tika ieviestas tikai 1987. gada, t. i., gandriz astonus ga-
dus péc ECT sprieduma. Tomér Vermeire lieta Belgijas tiesas (Apelacijas tiesa un
Kasacijas tiesa) bija noraidijjusas pirms tiesibu aktu izmainam uzsaktaja man-
tojuma procedura arlauliba dzimuSos bérnus pielidzinat lauliba dzimusSajiem.
Sada noteiktu Belgijas tiesnesu attieksme, ko pamatoja ar pienakumu ievérot liku-
mu un varas nodali$anu, bija par iemeslu otram spriedumam pret Belgiju, kas tika

pasludinats 1991. gada, kad tika pienemts spriedums Vermeire lieta. Eiropas Tiesa

96 llgar Mammadov pret Azerbaidzanu, pieteikums Nr. 15172/13 (Liela palata), 147. punkts.
97 Vermeire pret Be|giju, pieteikums Nr. 12849/87.
98 Marckx pret Belgiju, pieteikums Nr. 6833/74.
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taja apgalvo, ka valstij atstato lidzeklu izvéle nelauj tai apturét Konvencijas istenosa-
nu, kameér tiek gaidita plasa méroga tiesibu aktu reformas istenosana. Ja sprieduma
rezolutiva dala ir pietiekami skaidra un preciza, tiesnesa pienakums ir to ievérot,
negaidot tiesibu aktu reformu®.

Ka sava raksta, parskatot Marckx un Vermeire spriedumu sekas, uzsver Zeral-
dine Rozu (Géraldine Rosoux): “valsts tiesne$a amats pamattiesibu aizsardziba sak-
nojas Marckx un Vermeire lietas spriedumos, ka ari tie§as iedarbibas un pozitivo pie-
nakumu jédzienu apvienojuma”. Tadéjadi, lai nodrosinatu pamattiesibu efektivitati,
ECT nosaka, ka valsts tiesnesis ir “potencialais papildu likumdevéjs”'*, noradot, ka,
lai konstatétu visas Konvencijas parkapuma sekas, tas ne tikai atce] tiesibu normu,
kas ir pretruna ECPAK, bet ari, ja piemérojams, attiecina tiesibu aktu prieksrocibas
uz citiem labuma guvéjiem, kas $aja konkrétaja gadijuma noziméja lauliba dzimuso
bérnu mantos$anas sistémas attiecinasanu ari uz arlauliba dzimusajiem bérniem.

Sada nostaja, ko Eiropas Cilvéktiesibu tiesa aizstivéja, pamatojoties uz tas
spriedumu efektivitati un, plasaka nozimé, pamattiesibam, taja laika varéja radit
pretrunas ar varas daliSanas principu'®. Turklat ta varéja izradities ipasi revolucio-
nara valstim, kuras “parlamentara likumdosana bija neaizskarama™'*.

Minot Belgiju ka pieméru, esmu méginajusi iezimét dazados veidus, ka var riko-
ties valsts tiesnesis — konstitucionalas vai parastas tiesas tiesnesis, un dazadas lomas,
ko vin$/vina var uznemties, izpildot ECT spriedumus, kad nepieciesams istenot vis-
paréjus likumdosanas pasakumus. Katra no Siem gadijumiem més ka vadlinijas apla-
kosim iespéjamas pretrunas starp prasibam, kas saistitas ar pamattiesibu efektivitati
un Belgijas starptautiskajam saistibam izpildit Eiropas Cilvéktiesibu tiesas spriedu-
mus, no vienas puses, un prasibam, kas attiecas uz varas nodali$anu, no otras puses.

Vélos precizét, ka $aja raksta neesmu paredzéjusi pievérsties ECPAK 16. pro-
tokola ietekmei, nemot véra, ka ta nesena ratifikacija Belgija vél nav lavusi $im no-

lakam izmantot lietderigu novértéjuma periodu.

99 "Visparéja tiesibu aktu parskatisana ar mérki veikt visaptverosus un konsekventus grozijumus visa likuma par piederibu
un mantosanu péc likuma vispar nebija nepieciesama ka bitisks priekdnoteikums, lai panaktu atbilstibu Konvencijai, ka
to interpreté&jusi Tiesa Marckx lieta. Valstij dota izvéles briviba attieciba uz lidzekliem, ar kadiem ta izpilda savas saistibas
saskana ar 53. pantu (53. pants, jaunaja redakcija 46. pants), nevar tai Jaut apturét Konvencijas piemérosanu, gaidot,
kad $ada reforma tiks pabeigta, tada méra, lai piespiestu Tiesu 1991. gada attieciba uz mantosanas tiesibam, kas stajas

100  G. Rosoux, “Les droits fondamentaux dessinés par le juge constitutionnel belge. L'héritage de I'arrét Marckx dans la
jurisprudence constitutionnelle des droits fondamentaux”, In La Cour constitutionnelle - De I'art de modeler le Droit
pour préserver I'Egalité - Actes du colloque du 28 avril 2016 organisé par la Conférence libre du Jeune Barreau de
Liege, Limal, Anthemis, 75.-144. |pp.

101 So saspiléjumu skaidri uzsvéra Olivjé de Sutérs (Olivier de Schutter) 1997. gada raksta (O. De Schutter, O. De Schutter,
“La coopération entre la Cour européenne des droits de 'homme et le juge national” (“Sadarbiba starp Eiropas Cil-
véktiesibu tiesu un valsts tiesnesi”), Revue belge de droit international, 1997/1, 21.-68. Ipp.

102 S. Lambrehta (S. Lambrecht), Convention through States’ eyes: Embedding of the European Convention on Human
Rights in States Parties (“Konvencija valstu acim raugoties: Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvenci-
jas iekJausana dalibvalstis”), 2022. gada 31. maija iesniegta doktora disertacija, Antverpenes Universitate, 2022, 228. Ipp.
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A. Konstitucionalas tiesas loma

Belgija Konstitucionalajai tiesai saistiba ar ECT spriedumu izpildi var bat du-
bulta loma. Pirmkart, ta var pastiprinat konstatéjumu par ECPAK parkapumu, du-
bultojot to ar konstatéjumu par neatbilstibu konstitacijai (1.). Otrkart, ta var atzit
likumdevéja bezdarbibu par tiesibu normu parkapumu, ja $1 bezdarbiba skietami ir

pretruna ar to, kas nepiecieSams ECT sprieduma izpildei (2.).

1. Konstitucionala tiesa ka Konvencijas parkapuma konstatésanas
pastiprinataja

Kops devindesmito gadu sakuma Konstitucionala tiesa ir izstradajusi un 1s-
teno uz iedibinato judikatdru balstitu metodi, ar kuras palidzibu ta kontrolé tai
iesniegtos tiesibu aktus, nemot véra ne tikai Konstitticija nostiprinatas pamattie-
sibas, bet ari Belgijai saistoSos starptautiskos un Eiropas noteikumus. Tie attiecas
uz divkarsu konstitucionalo noteikumu lasiSanas metodi kopa ar starptautisko li-
gumu noteikumiem.'” Tadéjadi ECPAK noteikumiem, ka tos interpretéjusi Eiro-
pas Cilvektiesibu tiesa, ir svariga nozime netiesajos atsauces noteikumos, ko Tiesa
izmanto, veicot kontroli attieciba uz atbilstibu konstittcijai'®. Konstitucionalajai
tiesai ir tada reputacija, ka ta Konvencija noteiktas tiesibas uztver nopietni. Ta at-
zist ECT spriedumu interpretacijas autoritati, ko ta biezi izmanto sava judikatara.
Doktrina ir paudusi $adu attieksmi, atsaucoties uz Konstitucionalas tiesas “Kon-
vencijai labveéligo” nostaju'®.

Attieciba uz konstitucionala tiesne$a lomu saistiba ar Eiropas Cilvéktiesibu tie-

sas sprieduma izpildi var paredzét vairakus scenarijus.

103 A. Alens un V. Vereidts (A. Alen & W. Verrijdt), “The Rule of Law in the Case Law of the Belgian Constitutional Court:

History and Challenges” (“Tiesiskums Belgijas Konstitucionalas tiesas judikatira: Vésture un izaicinajumi”), Slovénijas
Konstitucionalas tiesas 25. gadadiena, Bleda, Slovénija, 2016. gada janijs.
M.-F. Rigaux et B. Renaud, Cour constitutionnelle, Répertoire Pratique du Droit belge, Bruxelles, Larcier, 2023, pp.
322-325; G. Rosoux, Contentieux constitutionnel, Bruxelles, Larcier, 2021, 157.-180. Ipp. Kombinéta metode ir ipasi
lavusi Konstitucionalajai tiesai, izmantojot vienlidzibas un nediskriminacijas principu (Konstiticijas 10. un 11. pants),
iek|aut konstitucionalitates kontrolé visas tiesibas un brivibas, ko garanté Belgijai saistosas starptautisko tiesibu normas
(sk. CC, 1990. gada 23. maija spriedumu Nr. 18/90, B.11.3; 2003. gada 22. jdlija spriedumu Nr. 106/2003, B.4.2; 2018.
gada 4. oktobra spriedumu Nr. 126/2018). Ta saukta “nedalama veseluma” metode tika uzsvérta 2004. gada 22. jalija
sprieduma Nr. 136/2004. Ja Beldijai saisto$a liguma noteikuma tvérums ir lidzigs vienam vai vairakiem tas parraudziba
esosiem konstitucionalajiem noteikumiem, tas nozimé, ka $aja liguma noteikuma ietvertas garantijas ir uzskatamas par
nedalamu kopumu ar attiecigajos konstitucionalajos noteikumos noteiktajam garantijam. Sada gadijuma Konstitucio-
nala tiesa, veicot uzraudzibu, nem véra starptautiskos noteikumus, kas garanté lidzigas tiesibas vai brivibas (B.5.2. lidz
B.5.4. punkts) (Konstitucionalas tiesas 2005. gada 14. decembra spriedums Nr. 189/2005).

104 G. Schaiko, P. Lemmens & K. Lemmens, “Chapter 3 - Belgium” (“3. nodala — Belgija”) J. Gerards & J. Fleurens (red.),
Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas un ECT spriedumu izpilde nacionalaja judikatdra (Im-
plementation of the European Convention on Human Rights and of the judgments of the ECHR in national case-law).
Salidzinosa analize, Kembridza, Antverpene, Portlenda, Intersentia, 2014., 95.-143. Ipp., 119. lpp.

105  Kasacijas tiesa skaidri atzina Eiropas Cilvéktiesibu tiesas spriedumu interpretacijas pilnvaras (sk. F. Tulkens & S. Van
Drooghenbroeck, “La Cour de cassation et la Cour européenne des droits de I'homme. Les voies de la banalisation”,
in Imperat Lex. Liber amicorum Pierre Marchal, Ghent, Larcier, 2003. gads, 121.-141. lpp.), un $adas pilnvaras netiesi
izriet no Konstitucionalas tiesas judikatdras (G. Schaiko, P. Lemmens & K. Lemmens, cit. ieprieks, 123.-127. Ipp.).
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Pirmaja hipotézé paraléli Eiropas Cilvéktiesibu tiesa ierosinatajai lie-
tai, kuras rezultata tiek atzits, ka Belgija ir izdarijusi pamattiesibu parkapumu,
Konstitucionalajai tiesa var ierosinat prejudiciala noléemuma procediru, kas vérsta
uz tadas tiesibu normas atzisanu par neatbilstosu konstitticijai, kas izriet no konsti-
tucionalo un ligumisko noteikumu, ka ari tiesibu normas kombinacijas, $ai normai
turklat ir jabiit Eiropas Cilvéktiesibu tiesas nolémuma pamata. Saja gadijuma ir ie-
spéjams, ka Konstitucionala tiesa, piemérojot divkarsas kombinacijas metodi, atzis
tiesibu normas neatbilstibu konstitacijai'®. Konvencijas parkapums, kas atbilstosi
pienémumam ir ietverts valsts tiesibu norma, ir ari lidzigu Konstitiicijas normu
parkapums vai arl parkapums kopa ar diskriminacijas aizliegumu. Tadéjadi Tiesa
apstiprina un vienlaikus pastiprina Eiropas Cilvéktiesibu tiesas sprieduma izdarito
secindgjumu. Tadéjadi ECPAK parkapums ir papildinats ar neatbilstibu konstita-
cijai. Papildus tam, ka $ads lémums prejudiciala nolémuma procediira ietekmés
lietu, ko izskata valsts tiesnesis, kuram ir pienakums ievérot Konstitucionalas tiesas
nostaju, $ada konstatacija ietekmés termina atjaunosanu, lai iesniegtu prasibu at-
celt tiesibu aktu, kas atzits par antikonstitucionalu'?. Tas pastiprina Eiropas Cilvek-
tiesibu tiesas sprieduma izpildi, vél vairak ierobezojot likumdevéju un paatrinot
ECPAK parkapjosas normas atcel$anu iekséja tiesibu sistéma.

Jau aprakstita Marckx lieta un tas sekas tam vélreiz piedava lielisku ilustraci-
ju. Ta Konstitucionala tiesa, vadot prejudiciala nolémuma tiesvedibu cita lieta par
arlaulibas bérnu diskriminaciju lietas, kas saistitas ar vinu izcelsmi, tas plasi pama-
toja ar Eiropas Cilvéktiesibu tiesas spriedumu Marckx lieta'®®. Vispirms ta uzskatija,
ka ar 1987. gada 31. marta likumu par bérna izcelsmi kopuma ir izbeigta lidz tam
konstatéta diskriminacija pret arlauliba dzimusiem bérniem. Fakts, ka parejas no-
teikums saglaba diskriminéjoso mantojumu sistému, kas bija atvérta pirms likuma
stasanas spéka, tiek uzskatits par antikonstitucionalu. Tomér var redzét, ka Eiro-
pas Cilvektiesibu tiesas spriedums Marckx lieta ir izskiro$ais punkts attieciba uz
§is neatbilstibas konstitticijai ietekmi laika gaita. Tapéc mantosanas sistému, kura

tiek noskirti lauliba vai arlauliba dzimusi bérni, nevar piemérot mantojuma lietam,

106  Atskiribu starp Eiropas Cilvéktiesibu tiesu, kas in concreto lemj par individa tiesibu parkapumu konkréta situacija, un
Konstitucionalo tiesu, kas lemj par tiesibu aktu atbilstibu pamattiesibam in abstracto, $aja gadijuma mazina tas, ka més
rikojamies, balstoties uz hipotézi, ka Eiropas Cilvéktiesibu tiesas konstatétais parkapums ir konstatéts tiesiou norma un
tadé| ir nepiecie$ams pienemt visparéjus likumdosanas pasakumus, lai to izbeigtu. Tadéjadi Eiropas Cilvéktiesibu tiesas
spriedums ir tuvs spriedumam, kas pienemts par tiesibu akta atbilstibou ECPAK noteiktajam pamattiesibam.

107 Kops$ 2003. gada spriedumiem, ar kuriem konstatéts Konstiticijas parkapums, uz ko noradits prejudicialaja nolémuma,
ir pastiprinata res judicata iedarbiba. Patie$am, lai kompensétu to, ka prejudicialaja noléemuma konstatétajam nekon-
stitucionalitates konstatéjumam nav erga omnes spéka, 1989. gada 6. janvara ipasa likuma 4.2. panta ir noteikts jauns
se$u ménesu terming, kura ikviena fiziska vai juridiska persona, kas izrada ieinteresétibu, var iesniegt prasibu par tiesibu
akta atcel$anu (G. Rosoux, Contentieux constitutionnel, cit. ieprieks, 727. un turpmakas lpp. [sic]).

108  Konstitucionalas tiesas 1991. gada 4. jalija spriedums Nr. 18/91.
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kas uzsaktas no 1979. gada 13. junija, kad tika pienemts spriedums Marckx lieta,
kura $1 diskriminacija tika atzita par Konvencijai pretruna eso$u'®.

Otraja hipotézé Konstitucionala tiesa var iejaukties ex post, kameér likumdeveéjs
rikojas, lai izpilditu Eiropas Cilvéktiesibu tiesas spriedumu, kura ir atzits Belgijas parka-
pums. Sada gadijuma atcel$anas prasibu var iesniegt Konstitucionalajai tiesai, péc kuras
var sagaidit, ka ta noteiks, vai likumdevéja izvéle patiesam atbilst Konstitticijai, lasot to
kopsakara ar ECPAK normam, ka tas ir interpretéjusi Eiropas Cilvéktiesibu tiesa.

Tadéjadi, ka uzsver M.-F Rigo (M.-F Rigaux) un B. Reno (B. Renaud), var ras-
ties savstarpéjas atsauces starp Eiropas Cilvéktiesibu tiesas un Konstitucionalas tie-
sas praksi, kas var spécigak aizsargat atbildétaju. Pieméram, sava pilotsprieduma, kas
pienemts lieta W.D. pret Belgiju, “lieta par personu pamattiesibu parkapumu attieciba
uz personam ar gariga rakstura traucéjumiem, kuras tur ieslodzijuma vietas, lai gan
tas butu jaievieto piemérotas veselibas aprupes iestadés, Eiropas Tiesa atsaucas uz
Konstitucionalas tiesas spriedumu (spriedums Nr. 142/2009), kura konstatéts ECPAK
5. panta parkapums, jo piemérotas iestadés triuka vietu. Ta ka Konstitucionalaja tiesa
tika iesniegta prasiba atcelt tiesibu aktu, kas vérsta pret turpmako tiesibu aktu refor-
mu, Konstitucionala tiesa ievérojama apjoma izmantoja Eiropas Cilvéktiesibu tiesas
judikatdru un uzstaja, ka valstij ta ir jaievéro (spriedums Nr. 80/2018)”'*°.

Abas hipotézeés $1 konstitucionala tiesnesa pastiprino$a loma nostiprina pa-
mattiesibu efektivitati neatkarigi no to formala avota, neradot pretrunas ar varas
dalisanas principu. Patie$am, $aja lieta Konstitucionala tiesa izpilda savu pienaku-
mu uzraudzit likumdevéju varu. Eiropas Cilvéktiesibu tiesas spriedumos gutas pie-
redzes nemsana véra palidz veidot augligu dialogu ar Eiropas Cilvéktiesibu tiesu,
kas Belgijai attieciga gadijuma palidz izvairities no jebkadiem turpmakiem ECPAK

parkapumiem.

109 Saja saistiba skatit G. Rosoux, “Les droits fondamentaux dessinés par le juge constitutionnel belge (...)" cit. ieprieks,
37. un 38. punkts. Varétu minét ari citus piemérus ar vélak skatitam lietam, kuras skatitas stdzibas par pamattiesibu
parkapumiem, kas atziti gan Konstitacija, gan ECPAK, pamatojoties uz tiem pasiem nacionalajiem tiesibu aktiem, un kas
iesniegtas attiecigi Konstitucionalaja tiesa un Eiropas Cilvéktiesibu tiesa, kas iesaistas neformala dialoga, veicinot Eiropas
Cilvéktiesibu tiesas spriedumu darbibu. Ta, pieméram, Konstitucionala tiesa piekrita grozit iepriek$éjo judikatdru, ko ECT
atzina par pretruna eso$u ar ECPAK (ECT, 1995. gada 20. novembra spriedums lietd Pressos Compania Naviera un citi
pret Belgiju, pieteikums Nr. 17849/91): “Konstitucionala tiesa nevilcinas grozit savu judikatiru, ja ECT ir konstatéjusi, ka ta
ir pretruna ar ECPAK. 1995. gada lieta saistiba ar Be|gijas likumu, kas ar atpakalejosu spéku izslédza pilotu pakalpojumu
organizatoru atbildibu par zaudé&jumiem, kas, pildot funkcijas, radusies pilotu nolaidibas rezultata, Konstitucionala tiesa
noléma, ka tikai iegttajam Tpasumam ir piemérojama Tpasuma tiesibu aizsardziba, ko garanté Konstitiicijas 16. pants un
1. protokola 1. pants (CC, 1995. gada 5. jalijs, 25/1995). Turpmakaja tiesvediba ECT prasitaji atsaucas uz 1. protokola 1.
panta parkapumu, ko ECT atzina par pamatotu. Kops ta laika Konstitucionala tiesa ir atzinusi, ka noteiktos apstak|os uz
finandu prasibu var attiekties 1. protokola 1. pants (Konst. tiesas 2004. gada 21. decembra spriedums, Nr. 210/2004)"
(G. Schaiko, P. Lemmens & K. Lemmens, 3. nodala - Be|gija” (“Chapter 3 - Belgium”), cit. ieprieks, 127. Ipp.).

110 M.-F. Rigaux and B. Renaud, Cour constitutionnelle, cit. ieprieks, 333. lpp. “Nemot véra Eiropas Cilvéktiesibu tiesas sprie-
dumu, kas neattiecas uz Beldiju, interpretacijas autoritates atzisanu, ir iesp&jams ari neformals dialogs starp Konstitucionalo
tiesu un Eiropas Cilvéktiesibu tiesu péc sprieduma, kas pienemts pret citu valsti un attiecas uz likumu, kura mérkis ir panakt
atbilstibu $im spriedumam. Ta tas notika, kad Konstitucionalaja tiesa tika iesniegta prasiba atcelt ta saukto “Salduz” likumu,
kura mérkis bija saskanot Be|gijas tiesibu sistému ar ECPAK un jo Tpasi ar Eiropas Cilvéktiesibu tiesas spriedumu lieta Salduz
pret Turciju. Lai parskatitu atbilstibu konstitdcijai, Konstitucionala tiesa plasi izmantoja Eiropas Cilvéktiesibu tiesas spriedu-
mu lieta Salduz pret Turciju, kas tai Java preventivi ierobeZot risku, ka Belgija varétu tikt notiesata par ECPAK parkapumu”.
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2. Konstitucionala tiesa ka institucija, kas nosaka tiesiskas sekas
likumdevéja bezdarbibas gadijuma, lai izbeigtu ECPAK parkapumu

Sarezgitaka situacija ir tad, ja Eiropas Cilvektiesibu tiesas sprieduma konstaté-
tais ECPAK parkapums izriet no likumdevéja bezdarbibas attieciba uz strukturalas
problémas risindgjumu. Konstitucionalajai tiesai nav pieskirta formala kompetence
paredzét likumdevéjam tiesiskas sekas par bezdarbibu vai ta pielautiem trakumiem
Eiropas Cilvéktiesibu tiesas nolémuma izpildé''. Tomér ta ir izstradajusi judikata-
ru, kura ta ir noteikusi tiesiskas sekas par neatbilstibu konstitticijai, kas izriet nevis
no tiesibu normam, kas ir iesniegtas parbaudei prejudicialaja procedira, bet gan no
tiesibu aktu nepilnibas''%.

Neiedzilinoties §is judikataras detalas, jaatzimé, ka $adi konstatéto likumdo-
$anas nepilnibu rezultata saskana ar Z. Rosit piedavato izteicienu veidojas “trialogs
starp konstitucionalo tiesnesi, likumdevéju un parasto tiesnesi”'?, kas varétu radit
jautajumus par vinu lomam un varas nodalisanu.

Saja saistiba jaatzimé, ka, pamatojoties tiesi uz Eiropas Cilvéktiesibu tiesas
Vermeire judikatiiru, Konstitucionala tiesa precizéja, — ja likuma robs ir pietiekami
precizi un pilnigi identificéts, tas ir jaaizpilda valsts tiesai''*.

Tadéjadi redzams, ka Eiropas Cilvéktiesibu tiesas sprieduma Vermeire lieta sekas
ir pamats Konstitucionalas tiesas judikatiirai par tiesas veiktu likuma roba aizpildiSanu
un visparéjas jurisdikcijas tiesu pilnvaru apméra noteiksanu, saskaroties ar tiesisko va-
kuumu, kas ir pretruna pamattiesibam. Tadéjadi Konstitucionala tiesa aicinaja Kasaci-
jas tiesu parskatit savu argumentaciju un piekrist pasai novérst Konstitucionalas tiesas
noradito trakumu, kam taja pasa gada pienemtaja sprieduma piekrita Kasacijas tiesa'">.

Prejudiciala nolémuma procediira Konstitucionala tiesa pati nenoveérs tiesibu

aktu nepilnibas, tadé] principa nepastav tiesa pretruna ar varas daliSanas principu.

111 Saskana ar tradicionalo priek$statu par konstitucionala tiesnesa pilnvaram vina misija ir negativa likumdevéja misija,
kuram ir tikai pilnvaras nokritizét likumu, bet ne to izstradat vai noradit likumdevéjam veikt konkrétu darbibu.

112 Saja sakara sk.: M. Melchior and Cl. Courtoy, “L'omission Iégislative ou la lacune dans la jurisprudence constitution-
nelle”, J.T,, 2008, 669.-678. lpp.; G. Rosoux, Contentieux constitutionnel, cit. ieprieks, 736.-748. lpp. Vel retak Tiesa
ir paplasinajusi 3o “likumdevéja roba” judikatdru saistiba ar prasibam atcelt tiesibu aktu. Sk. arf J.-Cl. Scholsem, “La
Cour d'arbitrage et les lacunes Iégislatives”, in Les rapports entre la Cour d'arbitrage, le Pouvoir judiciaire et le Conseil
d’Etat, Bruxelles, La Charte, 2006, 213.-237. lpp.

113 G. Rosoux, Contentieux constitutionnel, cit. ieprieks, 741. Ipp.

114 Ta 2008. gada 31. julija sprieduma Nr. 111/2008 Konstitucionala tiesa, lemjot par kasacijas instances tiesas uzdoto pre-
judicialo jautajumu, uzsvéra iespéju, ka tiesnesis var novérst nepilnibu, ja 3 nepilniba ir paslabojosa: “B.10. Visbeidzot,
attieciba uz Ministru padomes novérojumu, saskana ar kuru Tiesa var konstatét tiesibu akta nepilnibu, bet nevar to
novérst, konstatéjot Tiesai iesniegtaja teksta nepilnibu, zemakas instances tiesas tiesnesa zina ir novérst tas konstatéto
neatbilstibu Konstitcijai, ja vien $is konstatéjums ir izteikts pietiekami precizi un skaidri, lai attiecigo noteikumu varétu
piemérot saskana ar Konstitdcijas 10. un 11. pantu (komp. ECT, Vermeire pret Be/giju, 25. punkts)”.

115 Kas., 2008. gada 14. oktobris, Nr. P08.1329.N: “Ja ir iespé&jams izbeigt neatbilstiou konstiticijai, vienkarsi papildinot tiesiou
normu ta, lai ta vairs nebtu pretruna Konstitticijas 10. un 11. pantam, tiesnesim ir pilnvaras un pienakums to darit”; sk. ari Kas.,
2016. gada 5. februaris, ko komenté G. Rosoux, “Les droits fondamentaux dessinés par le juge constitutionnel belge (...)", cit.
ieprieks, 92.-93. Ipp. (“Tiesnesa pienakums ir novérst jebkadas tiesibu aktu nepilnibas, kuru neatbilstibu konstitlcijai ir konstaté-
jusi Konstitucionala tiesa, vai nepilnibas, kas izriet no tiesibu aktu normas, kas atzita par neatbilstosu konstitdcijai, ja vind/vina var
30 nepilnibu novérst spéka esoso tiesibu normu ietvaros, lai attiecigo tiesibu aktu saskanotu ar Konstitdcijas 10. un 11. pantu”).
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Tomeér nevar izslégt, ka §ads saspiléjums var rasties saistiba ar visparéjas jurisdikci-
jas tiesu pienakumu pasam veikt likuma roba, kas ir atzits par pretéju konstitucijai,
aizpildiSanu, lidz bridim, kamér likumdevéjs pienem reguléjumu.

Sadi tiek parskatita visparéjas jurisdikcijas tiesu loma Eiropas Cilvéktiesibu

tiesas spriedumu izpildé (B.).

B. Visparéjas jurisdikcijas tiesu loma

Si raksta ietvaros turpinajuma tiks isi aplitkota visparéjas jurisdikcijas tiesu
loma Eiropas Cilvektiesibu tiesas spriedumu izpildé, pirmkart, tas ir atbildigas par
tieSu minétas tiesas spriedumu izpildi (3.) un, otrkart, ta nosaka tiesiskas sekas at-

bildigajam valsts likumdevéjam par neatbilsto$u ricibu vai bezdarbibu (4.).

3. Vispareéjas jurisdikcijas tiesu atbildiba par tiesu Eiropas Cilvéktiesibu
tiesas spriedumu izpildi

Ievada mingju, ka Eiropas Cilvéktiesibu tiesas sprieduma lieta Vermeire pret Belgi-
ju tika uzsveérts tiesas pienakums izpildit minétas tiesas spriedumus un izbeigt Eiropas
Cilvektiesibu tiesas judikatiira noraditos parkapumus, ja nepieciesams, noraidot pret-
runa ar ECPAK esosa likuma piemérosanu vai novérsot likumdosanas aktu nepilnibas.

Kameér sprieduma rezolutiva dala ir pietiekami skaidra un preciza, ECT sprie-
dumi ir saistosi valsts tiesam, kuram tie ir jaievéro lidz iespéjamai tiesibu aktu refor-
mai. Arguments, ka pastav varas dali$anas principa parkapuma risks, faktiski netiek
uzskatits par attaisnojumu, lai kavétu tiesai uzliktos pienakumus izpildit Eiropas
Cilvektiesibu tiesas spriedumus, kuros ir atziti Belgijas izdariti parkapumi.

Ka pieméru $adai tiesas iespéjai paredzét tiesibu aktu reformu, kas nepieciesa-
ma Eiropas Cilvéktiesibu tiesas sprieduma izpildei, var minét Eiropas Cilvéktiesibu
tiesas sprieduma sekas lieta Lachiri pret Belgiju. Sis lietas centra bija Tiesu iekartas
kodeksa noteikums (759. pants), kas bija pienemts 19. gadsimta un noteica, ka “per-
sona, kas piedalas tiesas sédé, nonem galvassegu, uzvedas ar cienu un klusi”. Eiropas
Cilvektiesibu tiesa 2018. gada 18. septembri pasludinataja palatas sprieduma léma
pret Belgiju saistiba ar ECPAK 9. panta nostiprinatas religijas brivibas parkapumu.
Personas, kura bija nolémusi iesniegt civilprasibu, izraidisana no tiesas sézu zales,
pamatojoties uz vinas atteik§anos nonemt hidzabu, nav attaisnojama ar legitimo
meérki “aizsargat kartibu” un noveérst necienigu izturésanos pret tiesu iestadi un/vai

pienacigas tiesas sédes norises traucésanu''®. Lidz tiesibu aktu izmainam, kas notika

116 Lachiri pret BeJgiju, Nr. 3413/09.
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2021. gada novembri', “Tiesu kolégijas priek$sédétajs bija ludzis izplatit sprieduma
atzinas visiem tiesas tiesne$iem, un Tiesnesu macibu institats $o spriedumu ieklava
deontologijas un étikas apmaciba, lai atkartoti uzsveértu, ka nepastav skaidri aizliegu-
mi privatpersonam tiesas sédés nésat religiskos simbolus, neraugoties uz gadijumiem,
kad tiek traucéta pienaciga tiesas séZu norise, kas varétu attaisnot izslégsanu™'.
Nemot véra tas spriedumu tieSo piemérojamibu, starp Eiropas Cilvéktiesibu
tiesu un valstu tiesnesiem ir izveidojies sava veida neformals dialogs. Ja tiesas ie-
jauk$anas neparsniedz to, kas ir nepieciesams, lai nodrosinatu pietiekami skaidru
un precizu Eiropas Cilvéktiesibu tiesas spriedumu efektivitati, varas daliSanas prin-
cips nav $kérslis tam, lai $adi iejauktos ar mérki izpildit minétas tiesas spriedumus,
kameér likumdevéjs nav pienémis [émumu. Tomér, ja likumdevéja riciba ir batiska,
bezdarbibas vai neatbilstosas ricibas gadijuma b iespéjams lagt tiesnesi atsaukties

uz likumdevéja valsts atbildibu.

4. Visparejas jurisdikcijas tiesa ka institiicija, kas nosaka likumdevéja
valsts atbildibu par neatbilstosu ricibu vai bezdarbibu

Dazos gadijumos Eiropas Cilvéktiesibu tiesas konstatéto ECPAK parkapu-
mu nevar tiesa veida izpildit tiesa, un ir nepiecieS$ama likumdevéja riciba. Ja tas
nav rikojies vai ir rikojies neatbilsto$i prasibam, kas izriet no Eiropas Cilvéktie-
sibu tiesas sprieduma izpildes, visparéjas jurisdikcijas tiesa var iesniegt prasibu,
lai sauktu likumdevéja valsti pie atbildibas par neatbilstosu ricibu vai bezdarbi-
bu. So iespéju saukt pie atbildibas likumdevéju valsti apstiprinaja Kasacijas tiesa

2006. gada 28. septembra sprieduma péc batiskam izmainam tiesu praksé'”®. At-

117 Ar 2021. gada 28. novembra likuma 22. pantu (publicéts 30. novembri) tika grozits Tiesu iekartas kodeksa 759. pants,
kura bija noteikts: “Persona, kas piedalas tiesas séd&, nonem galvassegu, uzvedas ar cienu un klusi: viss, ko tiesnesis
nosaka kartibas uzturésanai, tiek izpildits precizi un nekavéjoties.” Tika svitroti vardi “nonem galvassegu”, lai tie vairs
neattiektos uz “neapsegtu galvu” (dazu tiesnesu rikojumi medicinisku iemeslu dé] nonemt hidzabu, kipu vai galvas
segu), Belgijas varasiestades nodrosinaja pastavigu risinajumu macibam par Lachiri lietas spriedumu (https://www.
coe.int/fr/web/execution/-/belgiique-modification-du-code-judiciaire-ayant-pour-effet-de-renforcer-la-liberte-de-reli-
gion#:~:text=Une%20l0i%20du%2028%20novembre,et%20a%201%27instant%20») (Tiesu kodeksa 759. pants: “Celui
qui assiste aux audiences se tient découvert, dans le respect et le silence : tout ce que le juge ordonne pour le maintien
de l'ordre est exécuté ponctuellement et a I'instant”. En supprimant le mot “découvert” pour ne plus faire référence
a "téte découverte” (ordres de certains magistrats de retirer un hijab, une kippa ou un couvre-chef pour motifs mé-
dicaux), les autorités belges ont apporté une solution définitive aux enseignements de l'arrét Lachiri (https://www.
coe.int/fr/web/execution/-/belgiique-modification-du-code-judiciaire-ayant-pour-effet-de-renforcer-la-liberte-de-reli-
gion#:~:text=Une%20l0i%20du%2028%20novembre,et%20a%201%27instant%20».

118  Beldija, Eiropas Cilvéktiesibu tiesas spriedumu izpilde. Galvenie sasniegumi dalibvalstis, https://rm.coe.int/ma-bel-
gium-fra/1680a2a377
Cits piemérs sk. Eiropas Cilvéktiesibu tiesas 1995. gada 20. novembra sprieduma lieta Pressos Compania Naviera un citi
pret BeJgiju izpildi. Péc Eiropas Cilvéktiesibu tiesas sprieduma valstu tiesas vispirms grozija savu judikatiru un partrauca
piemérot apstridétos noteikumus, kas tika ieviesti 1988. gada, un ar atpakalejosu spéku atbrivoja valsti no atbildibas par
zaudé&jumiem, kas radusies jras negadijumos un ko izraisijusi jaras lo¢u nolaidiba. Pirmo reizi likums par jiras kugu vadisa-
nu tika grozits 1996. gada, lai svitrotu atsauci uz valsts atbrivojumu no atbildibas attieciba uz loc¢iem, pirms tika uzsakta un
2002. gada pabeigta visparéja jaras kugu vadisanas tiesibu aktu reforma (https://rm.coe.int/ma-belgium-fra/1680a2a37)7.

119 Komentarus par $o kasacijas instances tiesas spriedumu sk. S. Van Drooghenbroeck, “La responsabilité de I'Etat du
fait du législateur”, in S. Van Drooghenbroeck (sous la dir), Le droit international et européen des droits de I'homme
devant le juge national, Bruxelles, Larcier, 2014, 409.-420. Ipp.
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zImésim, ka lieta bija saistita ar sapratiga termina parsnieg$anu civilprocesa sais-
tiba ar neizskatito lietu uzkrajumu Briselé, tadéjadi parkapjot ECPAK 6. panta
1. punktu. Tas attiecas uz tiesvedibu, kura Eiropas Cilvéktiesibu tiesa vairakkart
bija nosodijusi Belgiju un kuru pastavigi uzraudzija Ministru Komiteja, lidz tika
pienemti strukturali pasakumi, kas bija paredzéti, lai atrisinatu parmeérigi ilgas
tiesvedibas problémas!'®.

No $is judikatairas izriet, ka saistiba ar starptautisko tiesibu vai Eiropas tiesibu
normas neievérosanu, kas ir notikusi likumdevéja darbibas vai bezdarbibas dé], var
iestaties valsts atbildiba. Lai gan tas ir svarigs faktors, novértéjot valsts atbildibu,
$adas neievéro$anas konstatésana ar Eiropas vai starptautiskas tiesas lemumu nav
batisks prieksnoteikums, lai iestatos $ada atbildiba'*'. Lai gan varas daliSanas prin-
cips ilgu laiku tika uzskatits par neparvaramu skeérsli, kas liedz tiesnesim uzraudzit
likumdevéju un lemt, vai ta riciba ir bijusi piesardziga vai neapdomiga, nolaidiga vai
uzmaniga, Kasacijas tiesa galu gala “skérso Rubikonu”, ka teicis S. Van Drogenbreks
(S. Van Drooghenbroeck), un apgalvo, ka ne varas daliSanas princips, ne likumde-
véja varas neatkaribas princips nav $kérslis likumdevéja valsts atbildibai ta neatbil-
sto$as darbibas vai bezdarbibas rezultata'?.

Saistiba ar Belgijas tiesu un Eiropas Cilvéktiesibu tiesas neformalo dialogu
un Eiropas aizsardzibas mehanisma subsidiaro raksturu jaatzimé, ka Eiropas Cil-
véktiesibu tiesa pirmaja instancé uzskatija, ka kompensacijas tiesiskas aizsardzibas
lidzeklis par sapratiga termina parsnieg$anu, tiklidz tas ir ieguvis pietiekamu no-
teiktibas pakapi, ir efektivs tiesiskas aizsardzibas lidzeklis ECPAK 13. panta izprat-
né. Tapéc saskana ar prasibu par valsts tiesiskas aizsardzibas lidzeklu izmantosa-

nu, ir jaizmanto visi tiesiskas aizsardzibas lidzekli, pirms lietas nodosanas Eiropas

120 Sk. Pagaidu rezoliciju (CM/ResDH(2021)103), ko Ministru Komiteja 2021. gada 9. junija pienéma lieta Bell pret Begiju
(Nr. 44826/05, 2008. gada 4. novembris) (https://rm.coe.int/0900001680a2ba5b).

121 S. Van Drooghenbroeck, “La responsabilité de I'Etat du fait du législateur”, cit. ieprieks, 416.-420. lpp.

122 "Varas dali$anas princips, kura mérkis ir nodrosinat lidzsvaru starp dazadam valsts varam, nenozimé, ka valsts ir vispargji
atbrivota no pienakuma atlidzinat kaitéjumu, kas nodarits citiem tas pasas vai tas likumdosanas funkciju istenojo3o ies-
tazu vainas dé|. Ne Sis princips, ne Konstitlcijas 33., 36. un 42. pants neliedz tiesai konstatét $adu vainu, uzdodot valstij
novérst radudas kaitigas sekas. lzvértéjot likumdevéja varas kaitigas ricibas prettiesisko raksturu, §i tiesa neiejaucas
likumdo3anas funkcijas vai politiskajos likumu izstrades procesos, bet gan pilda savu tiesu varas misiju aizsargat pilsonu
tiesibas” (“Le principe de séparation des pouvoirs, qui tend a réaliser un équilibre entre les différents pouvoirs de
I'Etat, n'implique pas que celui-ci serait, de maniere générale soustrait & |'obligation de réparer le dommage causé a
autrui par sa faute ou celle de ses organes dans I'exercice de la fonction Iégislative. Ni ce principe ni les articles 33, 36
et 42 de la Constitution ne s'opposent a ce qu’un tribunal de I'ordre judiciaire constate pareille faute pour condamner
I'Etat a réparer les conséquences dommageables qui en sont résultées. En appréciant le caractére fautif du comporte-
ment dommageable du pouvoir législatif, ce tribunal ne s'immisce pas dans la fonction législative et dans le processus
politiques de I'élaboration des lois mais se conforme a la mission du pouvoir judiciaire de protéger les droits civils”).
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Cilvektiesibu tiesai'*’. Tomér jaatzimé, ka nesen pienemtaja 2023. gada 5. septembra
sprieduma lieta Van den Kerkhof pret Belgiju Eiropas Tiesa, gluzi pretéji, uzskatija,
ka nav nepiecieSams vispirms iesniegt civilprasibu par sapratiga termina parkapu-

mu, jo Belgijas valdiba nav pieradijusi $1 tiesiskas aizsardzibas lidzekla efektivitati'*.

Ko $§i karté$ana atklaj par dazadajam tiesas lomam, izpildot Eiropas Cilveéktie-
sibu tiesas spriedumus, kas nosaka, ka nepiecieSams pienemt visparéjus likumdo-
$anas pasakumus?

Pirmaja gadijuma no tiesas tiek gaidits, ka konstatéjot Konvencijas parkapu-
mu, ta rikosies un noradis sekas konkrétaja lieta, kas ir visparéjas jurisdikcijas tiesas
atbildiba saskana ar tieso starptautisko tiesibu piemérojamibu, vai pastiprinas atzito
Konvencijas parkapumu, atzistot papildu neatbilstibu Konstitiicijai, kas ir Konstitu-
cionalas tiesas atbildiba.

Otraja gadijuma no tiesas var sagaidit tiesisko seku paredzé$anu likumdevéjam
par sprieduma neizpildi. Konstitucionala tiesa, izskatot lietu prejudiciala nolémuma
tiesvediba, var konstatét neatbilstibu konstittcijai, kas izriet no likuma nepilnibas.
Kas attiecas uz visparéjas jurisdikcijas tiesu, ta var lemt par likumdevéja valsts atbil-
dibu, kas izriet no neatbilstosas darbibas vai bezdarbibas, izpildot Eiropas Cilvéktie-
sibu tiesas spriedumu.

Ka ar iespéjamam pretrunam starp prasibam, kas izriet no pamattiesibu efekti-
vitates, no vienas puses, un prasibam, kas saistitas ar varas daliSanu, no otras puses?

Belgijas tiesibu sistéma panaktais progress liecina par to, ka nav realu pretrunu
starp varas dalianu un dazadajam lomam, kas ECT spriedumu izpildes ietvaros var
bt konstitucionalajiem vai tiesas tiesnesiem. Patiesiba ta ir varas daliSanas prin-
cipa interpretacija, kas neietver striktu nodalianu, bet drizak veicina savstarpéji
atkarigas varas attiecibas, izmantojot kontroles un lidzsvara mehanismus. Ka sava

125 g3
b

2015. gada atzinuma uzsvérusi Eiropas Tiesnesu konsultativa padome'®, “Sis tris

123 Eiropas Cilvéktiesibu tiesas 2007. gada 15. maija spriedums lietd Depauw pret Be/giju. Tiesa apstiprinaja $o judikataru

vairakas vélakas lietas (ipasi sk. Nagler un Nalimmo B.V.B.A. pret Be/giju, Nr. 40628/04, 2007. gada 17. jilijs, De Sae-
deleer pret Be/giju, Nr. 27535/04, 2007. gada 24. jalijs, De Turck pret Belgiju, Nr. 43542/04, 2007. gada 25. septembiris,
un Raway un Wera pret Be/giju, Nr. 25864/04, 2007. gada 27. novembris).
Turklat attieciba uz lietu grupas Vasilescu pret Belgiju (2014. gada 25. novembiris) izpildi. (https://hudoc.exec.coe.
int/eng#{"execidentifier”:["004-1263"]}) par ieslodzijuma vietu parpildijumu un efektivas tiesiskas aizsardzibas lidzek|u
trikumu Ministru Komiteja 2021. gada uzsvéra, ka ta ar interesi atziméja kompensacijas tiesiskas aizsardzibas lidzek|u
attistibu praksé, vienlaikus ar bazam noradot, ka nav nekada batiska progresa, kas liecinatu par efektivu preventivo
tiesiskas aizsardzibas lidzek|u esibu.

124 Nobeiguma Tiesa norada, ka valdiba, kurai ir pieradisanas pienakums, nav pieradijusi, ka $is lietas konkrétajos aps-
tak|os, kas attiecas uz vél nepabeigtu tiesvedibu civillieta (pretéji, sk. Coussios pret Be/giju (Dec.), Nr. 23104/08, 29.-
37. punkts, 2015. gada 15. septembris), uz Civilkodeksa 1382. pantu balstitais kompenséjosais tiesiskas aizsardzibas
lidzeklis atbilda efektivitates prasibam, kas noteiktas, lai iesniegtu sidzibu par iesniedzéja ierosinata procesa parmérigo
ilgumu (Eiropas Cilvéktiesibu tiesa, Van den Kerkhof pret Be/giju, 2023. gada 5. septembiris, 83. punkts).

125  Eiropas Tiesnesu konsultativas padomes atzinums Nr. 18 (2015) “Tiesu sistémas vieta un tas attiecibas ar citam valsts
varam moderna demokratija”.
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varas darbojas ka savstarpéja kontrole, kas nozimé, ka tam sabiedribas interesés ja-
but savstarpéji atbildigam. Tapéc butu lietderigi pienemt, ka zinama spriedze starp
demokratiskas valsts varam ir neizbégama. Ja ta klast par “radosu spriedzi’, tas pie-
rada, ka katra vara pilda sargsuna lomu attieciba uz paréjiem un tadéjadi palidz
saglabat labu lidzsvaru”.

Protams, lidzsvars ir nestabils un provizorisks, un tas nekada zina nav pasargats
no $ada veida jautajumu vai doktrinalo vai politisko nostadnu atdzimsana, pretstatot
tiesnesa un likumdevéja lomu un kritizéjot tiesu aktivitati tautas suverenitates varda'*.

Tomeér spéka paliek tas, ka Sis elastigais varas daliSanas modelis, kas ietver uz-
ticamu sadarbibu, skiet vispiemérotakais, lai nodrosinatu pamattiesibu aizsardzibas

efektivitati un to, ka Belgija izpilda saistibas Eiropas un starptautiska limeni.

126  Serge Gutwirth & Paul De Hert, “De stem van het volk laten primeren op justitie? Die boemerang kan je snel in je
gezicht krijgen”, De Knack, 2023. gada 12. augusts, ‘De stem van het volk laten primeren op justitie? Die boemerang
kan je snel in je gezicht krijgen’ (knack.be).
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Aldis Lavins

Latvijas Republikas Satversmes tiesas priek§sedeétajs

Replika

Paldies Bribosjé kundzei par arkartigi sensitiva temata aplikosanu un, ja es
ta varétu teikt, receptes iedosanu, par piemériem, ka Belgijas tiesiskaja sistéma tiek
risinati tie gadijumi, kad més varam redzét — no vienas puses, Eiropas Cilvéktiesibu
tiesas spriedums, kur tiek konstateéts valsts parkapums, jo nav veikts valsts pozitivais
pienakums, un no otras puses — ka tagad tiesai rikoties, konkrétas valsts tiesai riko-
ties péc $a sprieduma. Un vél pastav jautajums — ka paréjam tiesam Eiropas padomé
lakoties uz $o spriedumu.

Replika gribu uzsveért dazas lietas.

Pirmam kartam, man arkartigi simpatizéja norade par to, ka mums ir jala-
kojas Eiropas Cilvéktiesibu tiesas attiecigaja sprieduma, kura ir konstatéts parka-
pums, — vai taja ir precizi un skaidri definéti tie tiesiskas aizsardzibas lidzekli, kuri
varétu aizstat likumdosanas aktu trikumus. Ja ta tas ir, tad nacionalajam tiesnesim
ne tikai taja konkrétaja jurisdikcija, bet ari pargjas, ja vin$ saskaras ar lidziga rak-
stura lietu, principa butu jaskatas, vai $o trakumu vins pats nevarétu noteikta meéra
novérst. Un uzsvars ir uz to vai sprieduma ir precizi un skaidri definéti tiesiskas
aizsardzibas lidzekli. Ja tie nav definéti precizi vai tiesnesis saka: “Es to noveértéju
ka tadu, kas man ne lidz galam parada, ka man vajadzétu rikoties”, es gribétu uz-

svért, un to uzsvéra jau mana kolége Kovalevskas kundze, - tas ir batisks trakums.



Pieméram, ja més Latvija butu saskarusies ar $adu situaciju, més izmantojot 16. pro-
tokola dotas iespéjas, vérstos Eiropas Cilvéktiesibu tiesa un vaicatu, kas tiesi ir do-
mats ar Siem tiesiskas aizsardzibas lidzekliem. Vai muasu situacija, kur, pieméram,
spriedums ir bijis, ka es teicu, tikai ka piemérs — pret Italiju, vai Sie pasi kritériji butu
piemérojami ari Latvijas situacija. Tapéc joprojam man jateic (pirmaja dienas dala
mums bija klat ari izpildvaras parstavji), ka Latvijai noteikti bitu vairak jadoma par
to, ka més varétu 16. protokolu ratificét un iegtt vienu papildinstrumentu, ka sadas
situacijas risinat.

Un, kolégi, katrs nacionalais tiesnesis, ka te izskanéja, ir vienlaikus gan Eiropas
Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas piemérosanas tiesnesis,
gan Eiropas Savienibas tiesibu piemeéro$anas tiesnesis, gan ari nacionalo tiesibu pie-
meéro$anas tiesnesis. Redzat, kada tiesiskaja vidé mums ir jastrada un tapéc, es teik-
tu, pietiekami sarezgitas ir $Is situacijas, kad més varam konstatét normativa akta
trakumus un valsts parkapumu.

Lai jas, kolégi, labak izprastu, ko es méginu pateikt, panemsim par pieméru
Kriminalprocesu un Kriminallikumu. Es paltikojos: pieméram, 2002. gada jau tika
konstatéts, ka parmérigi ilgu procesu dé| Latvijai ir konstatéts 6. panta parkapums.
2005. gada Kriminalprocesa likuma jau bija norade par to, ka, ja lietas ilgums ir par-
merigs, tad varétu bt sankciju samazina$ana. Kriminallikuma tikai 2010. gada tas
tika ieviests. Sie skaidrie tiesiskas aizsardzibas lidzekli, kas varétu kalpot par pamatu
tam, lai novérstu $adu trakumu, manuprat, Eiropas Cilvéktiesibu tiesas judikatiira
bija. Un, mana skatijuma, tiesnesis laika, kamér no Kriminalprocesa likuma, kas
2005. gada jau paredzéja noteikt lidzeklus, ka tiesa varétu rikoties, ja procesa izska-
tiSana ir par ilgu, varéja rikoties mazliet aktivak un varéja negaidit to, ka 2010. gada
Kriminallikums tiek papildinats. Kolégi, §is ir tas piemérs, ar kuru es méginaju pa-
radit, ka tiesnesim ir arkartigi trausla ta robeza - palikt varas dalisanas principa un
tiesas kompetences ietvaros vai jau ietiekties, iespéjams, likumdevéja vai izpildva-
ras kompetencé. Un tiklidz tiesu vara, ka jis zinat no pasaules piemériem, ietiecas
likumdevéja laucina, més vienmér redzam loti asu pretreakciju. Tas protams nav
vajadzigs. Un te es atkal nonaku pie ta, ka vienmér dialogs mums palidz $adus sa-

spiléjumus risinat.
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Jeirs Ulfsteins (Geir Ulfstein)

Oslo Universitates Publisko un starptautisko tiesibu katedras

emeritétais profesors

Nakotnes perspektivas: paredzamas problemas
saistiba ar ECT spriedumu izpildi

levads

Si ir bijusi interesanta diena, kura tika iegiits daudz noderigas informaci-
jas un vielas pardomam. Esmu lugts sniegt dazas pardomas par tému “Nakotnes
perspektivas: paredzamas problémas saistiba ar ECT spriedumu izpildi”. Vélos
uzsvért vardu “paredzamas”. Eiropa esam pieredzéjusi vairakus negaiditus pa-
vérsienus un, iespéjams, tas ari turpinasies. Tacu més — un es — varam izmantot
pasreizéjo situaciju un tendences, ka ari izteikt dazas kvalificétas prognozes par
nakotnes izaicinajumiem.

Laika gaita uzmaniba ir nedaudz mainijusies. Vairakas Interlakenas ministru
konferencés, tostarp Braitona un Kopenhagena, tika uzsveérts, ka Tiesa ir daudz ne-
izskatitu lietu un pret Tiesu vérsto pretdarbibu, tostarp debates par ricibas brivibas
robezas plaSumu.

Tagad uzmaniba tiek vérsta Tiesas spriedumu izpildes probléemam. Ka noradi-
ja Augsta limena pardomu grupa:

“Ir vérojamas pazimes, ka dalibvalstis aizvien bieZak netiek ievéroti Organiza-



cijas cilvektiesibu pamatstandarti, un tas nozimé, ka Eiropas Padomes kolektivaja
sistéma ir japievér$ nopietna uzmaniba un jaisteno apnémigaka riciba no valstu
puses”?’

To apstiprina ari Ministru Komitejas (MK) 2022. gada zinojums par uzraudzi-
bu. Taja teikts:

“2022. gada beigas bija jauns rekordliels lietu skaits — 2257 lietas (lielakais skaits
kop$ 2011. gada), par kuram atbildétajas valstis nav iesniegu$as Ministru Komitejai
informaciju par taisnigas atlidzibas izmaksu (..). Turklat 2022. gada palielinajas ka-
vésands ar valstu ricibas planu un informacijas iesniegsanu noteiktajos terminos.”'*®

Vispirms noradisu dazadas paredzamas nakotnes problémas, bet péc tam at-
tiecigi apspriedisu Tiesas, Ministru Komitejas un valstu tiesu iestazu lomu $o prob-

lému risinadana.

Kadas ir paredzamas nakotnes problemas?

Starpvalstu un kvazi starpvalstu lietas

Laujiet man vispirms sakt ar starpvalstu un kvazi starpvalstu lietam. Ilgu laiku
skita, ka starpvalstu lietas, tostarp senas lietas pret Griekiju un Turciju, pieder vés-
turei. Tomér tas ir atjaunotas péc Krievijas Istenotas agresijas pret kaiminvalstim,
ka ari dazos citos konfliktos starp valstim, pieméram, Armeénija pret AzerbaidZanu
un Lihtensteina pret Cehijas Republiku. Kopuma tiek izskatitas 13 starpvalstu lietas
(kopa 17 pieteikumi).'® Turklat aptuveni 10 000 individualo pieteikumu ir saistiti
ar paslaik notiekosiem konfliktiem.'*

Sis lietas ne tikai sagida ipasas problémas, pieméram, faktu noskaidrosanu,
bet arl prasa daudz resursu no Tiesas, ka ari rada jautajumus par starpvalstu lietu un
ar konfliktiem saistito individualo pieteikumu, t. i., kvazi starpvalstu lietu, saistibu.
Krievijas izslégSana no Eiropas Padomes nozimé, ka nebus jaunu Krievijas lietu,
tacu joprojam biis japievér§ uzmaniba neizskatitajam starpvalstu un kvazi starpvals-
tu lietam. Turklat més nevaram izslégt, ka nakotné konfliktsituacijas starp valstim
bas vairak starpvalstu lietu.

lekseéjie strukturalie izaicindjumi

Tagad pievérsisimies iek$éjiem strukturalajiem izaicinajumiem. Tiesa ir risina-

jusi strukturalas problémas dalibvalstis, kuras notiek pareja no komunisma, izman-

127  Eiropas Padome (2022). Eiropas Padomes Augsta limena pardomu grupas zinojums (izcélums pievienots).

128  Eiropas Padome (2023). Eiropas Cilvéktiesibu tiesas spriedumu un lémumu izpildes uzraudziba 2022. gada (izcélums
pievienots).

129 Jautajumi un atbildes par starpvalstu lietam (2023. gada 18. jalijs).
130 O'Lirija, 8. (2023). Sifras O'Lirijas runa, sviniga séde.
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tojot pilotspriedumus atkartotas lietas un zinama meéra izmantojot Burmych lietas
pieeju attieciba uz turpmakiem pasakumiem péc neveiksmigiem pilotspriedumiem.
Pilotspriedumi pirmo reizi dazas Polijas lietas tika izmantoti 2004. un 2006. gada.
Sadi spriedumi dod iespéju sniegt atbildétajai valstij visparigas norades par to, ka
atrisinat strukturalas problémas, un Tiesa lidziga rakstura lietas atliks, lidz struk-
turala probléma tiks atrisinata. Vélakajos gados pilotspriedumi tika izmantoti ari
pret Italiju, Vaciju, Griekiju, Apvienoto Karalisti, Apvienoto Karalisti un Belgiju, un,
iespéjams, tie bus nepiecieSami ari nakotné.

Demokratijas atkapsanas

Tiesas priek3sédétaja Sifra OLirija sava svinigaja uzruna $ogad uzsvéra ne-
pieciesamibu nostiprinat demokratiju un cinities pret demokratijas atkapsanos.'*!
Populisma un autoritarisma pieaugums dalibvalstis ir jauns, bet nopietns drauds
Konvencijas aizsargajamajam vértibam. Ir ari noradits, ka autoritarie rezimi nepa-
reizi izmanto cilvéktiesibu valodu, lai sasniegtu savus mérkus, bet patiesiba “parasti
cen$as mainit vai atcelt ieprieki&jos cilvéktiesibu sasniegumus un saistibas”'>*. Sada
notikumu attistiba ne tikai apdraud cilvéktiesibu vértibas, bet, ja ta mazina cilvek-
tiesibu efektivu aizsardzibu no valsts tiesu iestazu puses, var tikt izraisits jauns lietu
pieplidums Tiesa.

Tiesas istenota galveno pilsonisko un politisko tiesibu aizsardziba ir batiska,
lai novérstu demokratijas lejupslidi. Priekssédétaja ipasi izcéla cetrus spriedumus,
kas 2022. gada pasludinati saistiba ar tiesiskuma krizi Polija. Vina ari uzsveéra Stras-
baras tiesas un Eiropas Savienibas Tiesas sinergiju cina pret $adam tendencém.

Negodpratiga istenosana (18. pants)

Jauna iezime Tiesas judikataira ir 18. panta negodpratiga izmantosana Kon-
vencijas IstenoSana. Tas ir lidzeklis, lai novérstu dazu valstu nevélésanos godpra-
tigi istenot Konvenciju. Lidz 2022. gada beigam “tika izskatitas 13 lietas par sesam
valstim (salidzinajuma ar piecam 2021. gada), kuras Tiesa bija konstatéjusi Kon-
vencijas 18. panta parkapumus”. Sis sesas lietas attiecas uz Azerbaidzanu, Bulgariju,
Gruziju, Krieviju, Turciju un Ukrainu.'*® Diemzeél §is problémas var turpinaties un
pat palielinaties.

Pastaviga neistenosana

Vel viens jaunums ir tas, ka gadijumos, kad dalibvalstis nopietni un ilgstosi

131 O'Lirija, $. (2023). Sifras O'Lirijas runa, sviniga séde.

132 deBurca, G. un K.G. Young (2023). “Cilvéktiesibu (ne)piesavinasanas, ko veic jaunas globalas tiesibas: levads simpozi-
ja.” ("The (mis)appropriation of human rights by the new global right: An introduction to the Symposium.”) Internatio-
nal journal of constitutional law 21(1): 205-223. lpp.

133 Eiropas Padome (2023). Eiropas Cilvéktiesibu tiesas spriedumu un lémumu izpildes uzraudziba 2022. gada.
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nepilda tiesibu aktus, Ministru Komiteja pret tam izmanto parkapumu procedaru.
Lidz $im $1 procedura ir izmantota tikai divos gadijumos - Mammadov pret Azer-
baidzanu un Kavala pret Turciju. Nakotné ari parkapuma procediira var tikt izman-
tota aizvien biezak.

lekseja pretreakcija

Visbeidzot, ir gadijumi vai tematiskas jomas, kuras pret Tiesas praksi ir izradi-
ta pretestiba, kas nav tik dramatiska ka 18. panta izmantosana lietas. Ka jau minéts,
Braitonas un Kopenhagenas ministru sanaksmés liela uzmaniba tika pievérsta tam,
vai Tiesa sava efektivaja un dinamiskaja (evolutivaja) Konvencijas interpretacija nav
aizgajusi parak talu - lidz iespéjamai ricibas brivibas paplasinasanai. Iespéjams, ka
$odien opozicija ir mazak izteikta, tacu atseviskas jomas pretestiba var saglabaties,

pieméram, imigracijas vai LGBTI tiesibu jautajumos, vai pat pieaugt.

Tiesas loma

Laujiet man sakt ar to, ka Tiesai batu jarisina $is problémas. Reikjavikas dek-
laracija teikts:

“Tiesas pasreizéjie resursi nav pietiekami un ilgtspéjigi, lai pienacigi apstradatu
jauno un izskatamo pieteikumu piepladumu, tostarp starpvalstu pieteikumus, kas izriet
no konfliktiem, no kuriem daudzi attiecas uz sarezgitiem juridiskiem, politiskiem un
socialiem jautajumiem, ka arT uz atkartotam lietam, kas rada ievérojamu slogu Tiesai”.

Tiesa saskaras ar jauna veida cilvéktiesibu jautajumiem, no kuriem visnozimi-
gakie varétu but maksliga intelekta (AI) un klimata parmainu lietas. Tomér pasta-
viga uzmaniba japievérs ari tradicionalajiem jautajumiem. Neizpildes raditaji, skiet,
nesamazinas, drizak gluzi pretéji. Tiesas 2022. gada parskata noradits, ka 2021. gada
beigas Tiesa izskatiSanas procesa bija 70 150 lietas, bet 2022. gada beigas — 74 650
lietas. 74 procenti no izskatamajam lietam attiecas uz piecam valstim: Turciju, Krie-
viju, Ukrainu, Rumaniju un Italiju.

Tiesai 14. protokola ir pieskirti instrumenti, lai risinatu lietu piepladuma
problému, un ta pati péc Interlakenas procesa ir istenojusi plasus efektivitates pasa-
kumus. Kadus papildu pasakumus var apsveért?

Pirmkart, pastaviga dilemma ir lidzsvars starp Tiesas kompetenci izvéléties
lietas un tadéjadi izskatit tikai precedenta lietas un vissvarigakas lietas, no vienas
puses, un tiesibam iesniegt individualus pieteikumus, no otras puses. Reikjavika da-
libvalstis atkartoti apstiprinaja savu “stingro piesaisti tiesibam iesniegt individualus
pieteikumus Tiesa ka Konvencija noteikto tiesibu un brivibu aizsardzibas sistémas

starakmenim”. Tomér pienemamibas prasibas, Tiesas procesualie mehanismi un
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prioritates politika $o problému zinama méra ir mazinajusi.

Otrkart, Tiesa varétu klat mazak aktiva, nodrosinot efektivu un dinamisku
(evolutivu) Konvencijas interpretaciju, un ta varétu paplasinat ricibas brivibu -
un tadéjadi but mazak uzbaziga pret dalibvalstim. Akadémiska limeni notiek
debates par to, cik liela méra Tiesa sava uzraudziba jau ir ienémusi aizsargajosa-
ku poziciju. Tomér Tiesas uzdevums ir nodrosinat efektivu Konvencija noteikto
tiesibu kontroli.

Butu jaturpina pilotspriedumu pienemsana, atstajot iespéju Ministru Komi-
tejai dialoga ar attiecigo valsti rast konstruktivus risinajumus strukturalam problé-
mam un tadéjadi ierobezot lietu atkartos$anos.

Tiesa pastavigi saskarsies ari ar dilemmu par to, cik konkréti rikojumi vai ie-
teikumi tai batu jasniedz par to, ka izpildit savus spriedumus. No vienas puses,
Tiesai ka subsidiaritates principa aspekts batu jaievéro dalibvalstu tiesibas izvéléties
piemérotus pasakumus. No otras puses, lielaka Tiesas konkrétiba var bit noderi-
ga gan attiecigajai valstij, gan Ministru Komitejai, veicot izpildes uzraudzibu. Més
esam redzé&jusi, ka Tiesa sniedz $adas norades gan pilotspriedumos, gan ta sauk-
tajos 46. panta spriedumos. Ir ari interesanti socialo zinatnu pétijjumi par dazadu
aizsardzibas lidzek]u efektivitati.'>*

Butu jaturpina izmantot 18. pantu par negodpratigu istenosanu, tacu selektivi
un ka gal@jais lidzeklis.

Tika ari apgalvots, ka Tiesai savos rikojumos, kas noraditi spriedumos par par-
kapumiem, vajadzétu bat konkrétakai.'*®

Visbeidzot, dalibvalstis varétu apsvért, vai Tiesai batu jadod iespéja piemérot
sankcijas naudas sodu veida pret nepaklavigam dalibvalstim.'*® Varétu macities no
Eiropas Savienibas Tiesas pieredzes par $adu naudas sodu piemérosanu.

Tomeér ir svarigi, lai Tiesa nepievérstu parak lielu uzmanibu neizskatito lietu
skaitam. Tiesas iespéjas rikoties, ja valstis nepilda tas spriedumus, ir ierobezotas.
Tiesas uzticamiba galu gala balstas uz tas spriedumu kvalitati. Tapéc nedrikst pie-

laut, ka Tiesas efektivitate ir svarigaka par tas [émumu kvalitati.

134 Stiansen, 0. (2019). “Kavéta, bet ne zaudéta: tiesibu aktu atbilstiba Eiropas Cilvéktiesibu tiesas spriedumiem.” ("De-
layed but not derailed: legislative compliance with European Court of Human Rights judgments”). The international
journal of human rights 23(8): 1221-1247. Ipp.

135 Gali, B. (2023). “Pasreizéja un turpmaka parkapumu tiesvediba: lieta Kavala pret Turciju gita pieredze.” (“The present
and the future of infringement proceedings: lessons learned from Kavala v Turkiye.”), E.H.R.L.R.(2): 156-162. Ipp.

136 Keller, H. un V. Gurash ibid. “"Prognozéjamibas uzlabosana”: parskatot Eiropas Cilvéktiesibu tiesas spriedumu izpildi”
(""Upping the ante”: rethinking the execution of judgments of the European Court of Human Rights”). 149-155. Ipp.

83



Ministru Komitejas loma

Dalibvalstis Reikjavika atgadinaja, ka “lielaka dala spriedumu ir pilniba iz-
traikumiem atsevisku spriedumu izpildé, kas grauj Tiesas autoritati un nopietni
apdraud Konvencijas efektivitati”.

Ministru Komiteja 2022. gada uzraudzibas zinojuma secinaja, ka “ir palielinajies
to spriedumu kopéjais skaits, kas paslaik gaida pilnigu izpildi (6081 spriedums salidzi-
najuma ar 5533 spriedumiem 2021. gada decembri)”. Taja bija noradits, ka Komitejas
galvenie uzdevumi ir divi: no vienas puses, Ministru Komitejas izskatamo jautajumu
politiska un juridiska sarezgitiba un jutigums turpina pieaugt; no otras puses, $o sarezgi-
to situaciju vél vairak pasliktina lielais skaits ieilgusu sistémisku vai sarezgitu problému,

kuras attiecigas valstis nav atrisinajusas un kuras komiteja turpinaja izskatit 2022. gada.

Ministru Komiteja saskaras ar sadiem izaicinajumiem:

Pirmkart, starpvalstu un kvazi starpvalstu lietas joprojam btis problematiskas
ne tikai Tiesai. Spriedumu izpilde pret valstim, kas nevélas to darit, un ne tikai pret
Krieviju, var radit nopietnas problémas.

Jaatbalsta pragmatiska pieeja iek§zemes strukturalajam problémam. Augsta li-
mena reformu grupa noradija, ka, iespéjams, ir jamaina paradigma:

“Tiesas spriedums nav jauztver ka procesa beigas, kura rezultata tiek vainota
valsts, bet drizak ka iespéja ar Eiropas Padomes palidzibu veikt uzlabojumus, pa-
matojoties uz Tiesas un uzraudzibas iestazu veikto precizo vajadzibu novértéjumu.
Tam nevajadzetu mazinat Tiesas spriedumu galigo un saisto$o raksturu vai atcelt
visu dalibvalstu pienakumu ievérot Tiesas spriedumus.”

Es uzskatu, ka pédéja dala ir jauzsver: spriedumi ir juridiski saistosi, un tie ir
jaievéro. Tomeér tas neliedz sniegt konsultacijas un palidzibu attieciba uz to, ka vis-
labak izpildit spriedumus.

Reikjavikas deklaracija ir Augsta limena reformu grupas priekslikuma turpi-
najums:

“Meés turpinasim atbalstit efektivu un savlaicigu Tiesas reagéSanu uz izskata-
majiem pieteikumiem un divkarsosim centienus, lai spriedumi tiktu izpilditi pil-
niba, efektivi un atri, tostarp izstradajot uz dialogu balstitu, uz sadarbibu balstitu,
ieklaujosu un politisku pieeju>’

Pozitivi ir tas, ka Ministru Komiteja 2022. gada uzraudzibas zinojuma “atzina

137 Uzsvérums pievienots.
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to Ukrainas iestazu sasniegumus, kuras 2022. gada laika arkartigi sarezgitos apstak-
los turpindja uzraudzit spriedumu pret Ukrainu izpildi, demonstréjot apnemsanos
ievérot Konvencijas sistému, daudzas izskatamajas lietas iesniedzot ricibas planus
un zinojumus”

Tomeér izpilde var but sarezgitaka, ja Ministru Komiteja saskaras ar politiskiem
izaicinajumiem. Augsta limena reformu grupa noradija:

“Neatkarigi no $kérslu rakstura un izpildes kavéjumu iemesliem ir nepieciesa-
ma politiskaka pieeja, ipasi gadijumos, kad izpildei trikst politiskas gribas.”

Reikjavikas deklaracija dalibvalstis:

“Apstiprina, ka uzraudzibas procesa ir nepieciesama uz dialogu balstita, uz sa-
darbibu un iesaisti vérsta pieeja, lai palidzétu valstim izpildit Tiesas spriedumus; [un]

Aicina Ministru Komiteju turpinat darbu, lai uzlabotu pieejamos instrumentus
spriedumu izpildes uzraudziba, Tiesas galigo spriedumu neizpildes vai neatlaidiga
to izpildes atteikuma gadijuma atbilstosi un elastigi paredzot skaidrus un paredza-
mus, pakapeniskus pasakumus, nemot véra katras lietas specifiku.”

Sadi politiskie izaicinajumi var kliit vél svarigaki, jo Eiropa arvien vairak ve-
rojama demokritijas un tiesiskuma lejupslide. Sie notikumi var biit pamats plagak
izmantot parkapumu procediiru. Tacu tas arl rada jautajumus par to, cik talu da-
libvalstis ir gatavas iet, lai aizstavétu Konvencija noteiktas tiesibas un palielinatu

Izpildes departamenta ierobezotos resursus.

Valsts tiesu sistémas loma

Valstu tiesas pieméro savas konstitiicijas un tiesibu aktus. Dilemmas var ras-
ties, ja pastav pretrunas starp valsts tiesibu aktiem un ECPAK. Saja konferencé gal-
vena uzmaniba tika pievérsta jautajumiem, kas saistiti ar konstitucionalas identita-
tes aizsardzibu un valstu spriedumu res iudicata statusu.

Valstu tiesam butu jarikojas ka starpvalstu starpniekiem starp valsts un
starptautisko tiesibu sistému, lidzsvarojot ECT, valsts likumdevéja un valsts tiesu
attiecigas lomas. Tomeér jauzsver, ka valsts tiesu varai ir batiska loma, lai noveér-
stu atkapsanos no demokratijas, aizsargajot pilsoniskas un politiskas tiesibas un

tiesiskumu.

Secinajumi
Eiropas cilvéktiesibu sistémai $is ir sarezgits laiks. Pasreizéjie uzbrukumi, visti-
camak, turpinasies un, iespéjams, pat pastiprinasies. Lai risinatu Sos izaicinajumus,

nepiecieSama apnémiba un jaunas atbildes. Tacu nesen izdotaja macibu gramata par
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ECPAK ir teikts, ka “tiesi bezprecedenta krizes laikos Eiropai ir visvairak vajadziga

starptautiska cilvéktiesibu tiesa’, un es gribétu piebilst, ka tikpat nepieciesama ir ari

spéciga ECT spriedumu izpildes sistéma.
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Martins Mits

Eiropas Cilvéktiesibu tiesas tiesnesis

Konferences nosléeguma piezimes

Spriedumu izpilde ir neatnemama tiesibu uz taisnigu tiesu sastavdala, bet
taisniga tiesa ir tiesu iestazu prerogativa — tas ir neatkarigas un noskirtas no
likumdevéjvaras un izpildvaras, un tas nodros$ina likumu ievéro$anu. Tadé-
jadi spriedumu izpilde ir butisks tiesiskuma elements.

Ja tiesas spriedumi un lémumi netiek izpilditi, tiek apdraudéta jebkuras tie-
sibu sistémas — gan valsts, gan Eiropas — integritate un darbiba.

Saskana ar Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvenciju
izveidotais mehanisms tiek uzskatits par visefektivako cilvéktiesibu aizsar-
dzibas mehanismu pasaulé. To veido starptautiskas tiesas nolémums, kura
izpildi uzrauga politiska struktira — Eiropas Padomes Ministru Komiteja.
2022. gada Ministru Komiteja pabeidza vairak neka 880 spriedumu izpildi,
kas ietvéra aptuveni 200 galvenos spriedumus.

Tomér ari labakajiem mehanismiem ir savas vajas puses. Konferencé tika mi-
néti Cetri $kérslu veidi, kas kaveé Eiropas Cilvéktiesibu tiesas spriedumu izpildi:
« politiska opozicija;

« finansialas vai citas praktiskas gratibas;

o efektiva izpildes mehanisma trakums valsts limeni;

« arguments, kas saknojas konstitucionalaja identitaté.
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Katrs no tiem izpildes procesa var radit nopietnu izaicinajumu, ta¢u konfe-
rencé galvena uzmaniba tika pievérsta pédéjam elementam - konstituciona-
lajai identitatei.

Tomeér, vai tas patie$am ir Skérslis?

Konferencé tika uzsvérts, ka Eiropas Cilvéktiesibu tiesas nolémumu ievé-
ro$ana un izpilde ir dala no Eiropas Padomes sastava eso$o Eiropas valstu
konstitucionalas identitates, un tam batu grati nepiekrist.

Diskusija par konstitucionalo identitati daudz kas ir atkarigs no ta, ka més
saprotam $os jédzienus un, kas ir svarigi, ka tos saprot attiecigie dalibnieki
valstu un starptautiskie tiesnesi. Ka likums, pie atskirigiem rezultatiem
valsts un Eiropas limeni drizak var novest nevis tiesa vértibu sadursme, bet
gan tas, ka, veicot interesu lidzsvaro$anu, valsts un Eiropas tiesnesi pieskir
atskirigu nozimi dazadiem faktoriem, kas janem veéra.

Ja ta ir vértibu sadursme, var rasties nopietna probléma. Eiropas Cilvék-
tiesibu tiesas judikattira ir atrodami tadi pieméri ka pilnigs homoseksualu
personu aizsardzibas trikums Krievija vai likumdevéjvaras un izpildvaras
iejauksanas tiesu varas neatkariba Polija.

Saja konteksta tika ari noradits, ka spriedumu izpildei var biit nepieciesams
dialogs, kas, un tas ir svarigi, balstits laba ticiba. Dialogs, kas ir plasaks
par regularo dialogu starp Ministru Komiteju un dalibvalsti, kas ir dala no
Eiropas Cilvéktiesibu tiesas spriedumu izpildes uzraudzibas procesa. Sis re-
gularais dialogs, kuram citi iesaistitie dalibnieki nepieskir pienacigo véribu,
liecina par Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvenci-
jas plaso ietekmi uz valstu tiesibu sistémam vairaku gadu garuma, ipasi -
pienemot visparéjos pasakumus spriedumu izpildei.

Ir nepiecieSams laba ticiba balstits patiess dialogs — Eiropas Cilvéktiesibu
tiesai tas nozimé, ka ir nepiecieSams iedzilinaties valsts specifika, lai redzétu
visu kontekstu, kura javeic juridiskais novértéjums, un valstu tiesam
vienlidz dzili izprast Eiropas cilvéktiesibu standartu vienotibu un rapigi
lidzsvarot iesaistitas intereses, nemot véra sos standartus.

Papildus dialogam ir vél viena iespéja — tiesvediba saskana ar Eiropas Cil-
véka tiesibu un pamatbrivibu aizsardzibas konvencijas 46. pantu. Ministru
Komiteja jautajumu par Eiropas Cilvéktiesibu tiesas spriedumu neizpildi
$aja tiesa ir izvirzijusi tikai divas reizes. Aizvadito ¢etru gadu laika tas ir no-
ticis pret Azerbaidzanu un Turciju, un abos gadijumos tika parkapts ari 18.

pants, proti, valsts vara tika izmantota, lai ierobezotu cilvéktiesibas sléptos



noliikos, nevis ar Konvencija noteikto mérki. Sai procedirai ir spéciga poli-
tiska dimensija, kas veicina spriedumu izpildi.

Konferences laika vairakkart tika uzsvérta ideja par valsts tiesnesi ka starp-
nieku starp Eiropas Cilvéktiesibu tiesu un valsts likumdevéju. Tadi pieméri
ka tiesu kompetences tvéruma izpratnes evoliicija Belgija, detalizéta Cehi-
jas tiesu iesaistiSanas tiesvedibas atjauno$ana vai tiesibu aizsardziba ar tiesu
starpniecibu Latvija gadijumos, kad likumdevéjs nav nodrosinajis attiecigo
regulégjumu, liecina par laika gaita pieaugoso tiesu varas lomu cilvéktiesibu
aizsardzibas nodros$inasana.

Sadu pasu viedokli, $kiet, atbalsta ari Eiropas Cilvéktiesibu tiesa. Konvencijas 6.
panta paredzéto tiesibu uz taisnigu tiesu parkapuma konstatésana dazkart tiek
papildinata ar noradi par individualiem §is tiesas pasakumiem - ka vispiemé-
rotakais tiesiskas aizsardzibas veids bitu tiesvedibas atjaunosana valsts tiesa.
Gandriz visas 46 Eiropas Padomes dalibvalstis paredz iespéju atjaunot ties-
vedibu kriminallietas, un lielaka to dala sadi rikojas ari civillietas. Tomér var
apgalvot, ka visparéja tendence drizak ir vérsta uz likuma varas nodrosina-
$anu, nevis tiesiskas noteiktibas, tostarp res iudicata, principa aizsardzibu,
kad $ie principi ir jalidzsvaro saistiba ar tiesvedibas atjauno$anu péc Eiropas
Cilvektiesibu tiesas noléemuma par parkapumu.

Visparéju pasakumu veiksana péc Eiropas Cilvéktiesibu tiesas spriedu-
miem, kas pienemti pret citam dalibvalstim, vai attieciba uz personam,
kuras nav iesniegusas savas lietas Tiesa, bet kuras ir lidziga situacija ka sa-
dzibas iesniedzéji, piedava lielu potencialu, lai novérstu jaunu parkapumu
konstatéSanu. Institucionalizéta veida vai ari atzistot Tiesas noléemumu erga
omnes spéku, turpmaki pasakumi $adas situacijas ari samazinatu Eiropas
Cilvektiesibu tiesa iesniegto pieteikumu skaitu.

Apskatitie pieméri saistiba ar res iudicata principu un erga omnes spéku
liecina, ka, paturot prata likumdevéja kompetenci, Seit ir vieta tiesu inter-
pretacijai. Pieméram, Latvija tiesas neapSauba Eiropas Cilvéktiesibu tiesas
judikatiiras saisto$o erga omnes spéku. Tiesnesi Eiropas Cilvéktiesibu tiesas
spriedumu izpildes procesa ir loti svarigi dalibnieki.

Kadas ir Eiropas Cilvéktiesibu tiesas nakotnes izredzes, nemot véra, ka tiek
izskatiti aptuveni 75 000 pieteikumu, no kuriem 80 procenti ir atkartotas
lietas? Konferencé tika identificétas vairakas potencialas jomas — pieméram,
Tiesas judikatiiras erga omnes spéka atzi$ana valstu tiesas, individualo pasa-

kumu pieméro$ana péc analogijas personam, kas atrodas lidzigas situacijas,
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visparéju pasakumu veikSana péc spriedumiem, kas pasludinati pret citam
valstim, tostarp ierosinajums to darit institucionali, biezaka Konvencijas 46.
panta paredzétas procediiras izmanto$ana Ministru Komiteja — kuras sprie-
dumu izpilde un mijiedarbiba ar Tiesas judikatiiru plasaka nozimé varétu
sekmeét jaunu pieteikumu skaita samazinasanos. Vienlaikus konferencé tika
uzsverta ari patiesa padzilinata dialoga nozime, kas gadijuma, ja to isteno
pasreizéja individualo pieteikumu modela ietvaros, uz kura balstas Kon-
vencijas mehanisms, lautu nodrosinat niansétu kopéjo Eiropas cilvéktiesibu
standartu piemérosanu saskana ar subsidiaritates principu, savukart 1 pie-

eja neveicinatu stadzibu skaita samazinasanos.



| PARALELA SESIJA

Res iudicata un tiesas

procesu atjaunosana péec

ECT spriedumiem un ECT loma
tas spriedumu izpildes
uzraudziba



Janis Pleps

Latvijas Republikas Augstakas tiesas senators

Tiesas procesu atjaunoSana pec
Eiropas Cilvektiesibu tiesas spriedumiem:
Latvijas piemeérs

I

Raksta mérkis ir sniegt ieskatu Latvijas praksé, saskaroties ar nepiecieSamibu
atjaunot tiesas procesus péc Eiropas Cilvéktiesibu tiesas spriedumiem. Vispargji si-
tuaciju $aja joma Latvija varétu raksturot ka labu.'*

Tiesas procesu atjaunosana, lai péc Eiropas Cilvéktiesibu tiesas spriedumiem par-
skatitu spéka stajusos tiesu nolémumus, Latvijas tiesiskaja sistéma ir pienacigi reguléta
un tiesibu praksé nerada lielas problémas. Latvijas tiesisko sistému kopuma raksturo
atvértiba cienpilnam dialogam ar Eiropas Cilvéktiesibu tiesu un respekts pret tas lemto.

Lai $o tézi iztirzatu, raksta secigi tiks apliukots normativais reguléjums un ta
piemérosanas prakse, ipasi izcelot atseviskus Senata nolémumus, kuros konceptuali

risinati attiecigie jautajumi.

139 Konferencé ari Eiropas Cilvéktiesibu tiesas priekssédétaja Sifra O'Lirija (Siofra O’Leary) uzsvéra, ka Latvija ir piemérs
labai Eiropas Cilvéktiesibu tiesas spriedumu izpildei. Sk.: Latvija ir piemérs labai ECT spriedumu izpildei, atzist tiesas
vaditaja. https://www.delfi.lv/193/politics/55961284/latvija-ir-piemers-labai-ect-spriedumu-izpildei-atzist-tiesas-vadita-
ja. Lidzigi ari Liverpiles universitates profesors Kanstantins Dzehtsiarovs (Kanstantsin Dzehtsiarou) no tiesibu zinatnes
perspektivas situaciju ar Eiropas Cilvéktiesibu tiesas spriedumu izpildi Latvija raksturoja ka garlaicigu.
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I

Eiropas Cilvéktiesibu tiesas spriedumu izpildi ietekmé izpratne par $o sprie-
dumu saisto$o spéku un vietu Latvijas tiesibu avotu sistéma, kas attistita Latvijas
tiesibu teorija.

Nepieciesams uzsveért, ka Eiropas Cilvéktiesibu tiesas praksei Eiropas Padomes
Cilveka tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak - Konvencija)
normu interpretacija un cilvéktiesibu satura noteiksana Latvijas tiesiskaja sistéma ir
liela ietekme. Eiropas Cilvéktiesibu tiesas autoritati vésturiski veidojusies tradicija,
kuru ipasi sekméjusi tiesibu zinatne, ka ari Satversmes tiesas un Senata prakse.'*

Visi Eiropas Cilvektiesibu tiesas spriedumi (ne tikai Latvijas lietas pienemtie)
un tajos sniegta Konvencijas normu interpretacija Latvijas tiesiskaja sistéma atzita
par visparsaisto$u un obligatu.'*! Tas nozimé, ka Eiropas Cilvéktiesibu tiesas sprie-
dumi Latvijas tiesiskaja sistéma ir nevis tiesibu paligavoti, bet gan patstavigie tiesibu
avoti. Eiropas Cilvéktiesibu tiesas prakse jeb judikatiira ir gandriz tikpat saistosa
ka normativie tiesibu akti vai visparéjie tiesibu principi. Tiesam konkrétas lietas ir
japiemero $is tiesibu avots, un tiesas nevar atkapties no Eiropas Cilvéktiesibu tiesas
spriedumos lemta.'*?

Sada tiesibu teorijas nostadne rada noteiktas tiesiskas sekas Latvijas tiesiskaja
sistéma.

Pirmkart, ikvienam tiesibu piemérotajam, un jo ipasi tiesam, ir pienakums
konkrétas lietas nemt véra un piemérot Eiropas Cilvéktiesibu tiesas spriedumus.

Otrkart, ar atsauci uz Eiropas Cilvéktiesibu tiesas lemto var pamatot un iz-
spriest konkrétu lietu.

Treskart, tiesibu normas, kuras interpretétas Eiropas Cilvéktiesibu tiesas sprie-
dumos, nevar interpretét pretéji Eiropas Cilvéktiesibu tiesas lemtajam, un Eiropas
Cilvektiesibu tiesas lemto nevar ignorét.

Satversmes tiesas praksé $1 nostadne attistita ka Satversmes labvéliba jeb at-

vértiba Latvijas starptautisko saistibu, jo ipasi Konvencijas, prieksa.'*> Satversmes

140  Pladak sk.: Mits M. European Convention on Human Rights in Latvia. Impact on Legal Doctrine and Application of Legal
Norms. Lund: Media Tryck, 2010.

141 Ka noradijusi Satversmes tiesa, “Eiropas Cilvéktiesibu tiesas prakse [..] ir obligata attieciba uz Konvencijas normu in-
terpretaciju, un 81 prakse ir izmantojama ari attiecigo Satversmes normu tulko$anai.” Sk. Satversmes tiesas 2000. gada
30. augusta sprieduma lieta Nr. 2000-03-01 secinajumu dalas 5. punktu.

142 Rezevska D. Judikatiira ka tiesibu avots: izpratne un pielietodana. Augstakas Tiesas Biletens, 2010, novembris, Nr. 1,
31. lpp. Pladak sk.: Sniedzite G. Tiesnesu tiesibas. Jédziens un nozime Latvijas tiesibu avotu doktrina. Riga: Latvijas
Veéstnesis, 2013.

143 Satversmes tiesas 2005. gada 13. maija sprieduma lieta Nr. 2004-18-0106 secinajumu dalas 5. punkts. Ka noradiju-
si Satversmes tiesa “Likumdevéja mérkis nav bijis pretstatit Satversmé ietvertas cilvéktiesibu normas starptautiskajam
cilvéktiesiou normam, bet bijis gluZi pretéjs — panakt $o normu savstarpé&ju harmoniju. Gadijumos, kad ir Saubas par
Satversmé ietverto cilvéktiesibu saturu, tas tulkojamas péc iespéjas atbilstosi interpretacijai, kada tiek lietota starptautisko
cilvéktiesibu normu piemérosanas prakseé.” Sk. Satversmes tiesas 2000. gada 30. augusta sprieduma lieta Nr. 2000-03-01
secinajumu dalas 5. punktu. Plasak sk.: Pleps J. Satversmes iztulkosana. Riga: Latvijas Véstnesis, 2012, 236.-240. lpp.
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tiesa tada veida veikusi Satversmes un Konvencijas normu harmonizaciju, lai mak-
simali samazinatu iespéju, ka Satversme varétu tikt interpretéta pretéji Konvencijas
interpretacijai Eiropas Cilvéktiesibu tiesas praksé. Lai So interpretativo harmoniju
nodrosinatu, Eiropas Cilvéktiesibu tiesas lemtais ir obligati ievérojams un pieméro-

jams konkrétas lietas.

]|

Lidz ar to tiesibu piemérotajs Latvijas tiesiskaja sistéma nemaz nedrikstétu
nonakt pretruna ar Konvenciju un Eiropas Cilvéktiesibu tiesas lemto. Ja attieciga-
ja procesa vai nolémuma nav ievérota Konvencija un Eiropas Cilvéktiesibu tiesas
prakse, tas nozimé kladu tiesibu normu pieméros$ana.

Kladas tiesibu normu pieméro$ana ir iespéjamas. Esot Konvencijas dalibvalstij
un atzistot Eiropas Cilvéktiesibu tiesas jurisdikciju, ikvienai valstij jarékinas, ka Ei-
ropas Cilveéktiesibu tiesa var konstatét Konvencijas parkapumu konkréta lieta. Tie-
siskaja sistéma ir jabut efektiviem procesualiem mehanismiem, kas palidz reagét uz
Eiropas Cilvéktiesibu tiesas spriedumu un to izpildit. Atseviskos gadijumos tas var
prasit ari spéka stajusos tiesu nolémumu parskatisanu.

Godpratiga un efektiva tiesas spriedumu izpilde ir viens no tiesiskas valsts
un tiesibu varas (rule of law) pamatiem. Ikviens spéka stajies tiesas spriedums ir
saisto$s un izpildams. Neviens nav pari tiesibam, un neviens nevar pazinot, ka
spéka stajusos spriedumu nepildis, pildis tikai sev vélama apjoma vai atzis kadu
konkrétu spriedumu par pareizu tikai lidz noteiktam punktam. Tiesiska valsti ta
vienkarsi nedara.'**

Lidz ar to tiesiska valsti nav vietas t. s. Zorkina “doktrinai” par iespéjam nepil-
dit Eiropas Cilvéktiesibu tiesas spriedumus, atzistot tos par pienemtiem ultra vires
vai konceptuali nesaderigiem ar konstitaciju.'*®

Galigais Eiropas Cilvéktiesibu tiesas spriedums valstij ir saistoss, un tas tai ir
godpratigi jaizpilda.'* Ja gribam sagaidit cienu un respektu pret spéka stajusos tie-

sas spriedumu, valstij pasai ir jarada attieciga priekszime.

144 Jo Tpadi tas attiecas uz tiem spriedumiem un tajos ietverto tiesiou normu interpretaciju, kuri Latvijas tiesiskaja sistéma
tiek atziti par patstavigajiem tiesibu avotiem. Tadi ir Eiropas Cilvéktiesibu tiesas, Eiropas Savienibas Tiesas un Satversmes
tiesas spriedumi. Sk. arT: Valsts prezidents sagaida Varaklanu novada jautajuma risinajumu atbilstosi Satversmei. https://
www.president.v/Iv/jaunums/valsts-prezidents-sagaida-varaklanu-novada-jautajuma-risinajumu-atbilstosi-satversmei.

145 Plasak sk.: Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Tresais izdevums ar Daina Ivana priekévardu.
Riga: Latvijas Vestnesis, 2021, 200.-201. lpp. Sal.: Rudevskis J. Subsidiaritates princips Eiropas Cilvéktiesibu tie-
sas judikatdra. Promocijas darbs. Riga: Latvijas Universitate, 2020. https://dspace.lu.lv/dspace/bitstream/hand-
le/7/52394/298-77154-Rudevskis_Juris_TieZB95010.pdf.

146 Konvencijas 46. pants.
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Iv

Latvijas tiesiskaja sistéma procesualie likumi paredz iespé&ju lietu, kura tie-
sas spriedums vai lémums stajies spéka, izskatit no jauna sakara ar jaunatklatiem
apstakliem. Visi procesualie likumi ka vienu no jaunatklatiem apstakliem, kas
var but par iemeslu lietas jaunai izskatianai, atzist Eiropas Cilvéktiesibu tiesas
spriedumu.'*’

Attieciga procedira paredzéta gan kriminalprocesa'*® un administrativa par-
kapuma procesa'”’, gan civilprocesa'® un administrativaja procesa."”!

Civilprocesa likuma un Administrativa procesa likuma tiek prasits konstatét,
ka no Eiropas Cilvéktiesibu tiesas sprieduma izriet, ka konkrétaja lieta tiesvediba ja-
uzsak no jauna.'” Savukart Kriminalprocesa likuma un Administrativas atbildibas
likuma tiek prasits konstatét, ka no Eiropas Cilvéktiesibu tiesas sprieduma izriet,
ka konkrétaja lieta pienemtais nolémums, kas stajies spéka, neatbilst Latvijai saisto-
$iem starptautiskiem normativajiem aktiem, $aja gadijuma - Konvencijai.'>?

Neraugoties uz atskiribam normu formuléjumos, procesualajam reguléjumam
ir viena un ta pati jéga un mérkis. Ja konkréta lieta Eiropas Cilvéktiesibu tiesa kon-
staté cilvéktiesibu parkapumu, Latvijas tiesiskaja sistéma tiek nodrosinats proce-

suals mehanisms, kas palidz parskatit Saja lieta spéka stajusos tiesas nolémumu.

\'

Interesanti, ka Administrativa procesa likums visos gadijumos pat neprasa ob-
ligatu tiesas procesu, ja péc Eiropas Cilvéktiesibu tiesas sprieduma japarskata kon-
kréta administrativa lieta. Ari iestadé saskana ar likumu var uzsakt administrativo
procesu no jauna, ja no Eiropas Cilvéktiesibu tiesas sprieduma izriet, ka tas jadara.'

Vél jo vairak - iestadei pasai ir pienakums uzsakt administrativo procesu no

jauna, lai izpilditu $aja lieta pienemtu Eiropas Cilvéktiesibu tiesas nolémumu.'>

147 Vienigais process, kura nav paredzéti jaunatklati apstakli péc sprieduma vai Iémuma spéka stasanas, ir Satversmes
tiesas process. Liela méra tas saistams ar to, ka $aja procesa nenotiek klasiska tiesibu piemérosana un konkrétas lietas
izspriesana, bet gan drizak “negativa likumdo$ana” Hansa Kelzena (Hans Kelsen) izpratné, proti, tiesibu normas kon-
stitucionalitates parbaude. Plasak sk.: Garlicki L. Constitutional courts versus supreme courts. International Journal of
Constitutional Law, Vol. 5, Issue 1, January 2007, pp.44-68.

148  Kriminalprocesa likuma 62. nodala.

149  Administrativas atbildibas likuma 32. nodala.

150  Civilprocesa likuma 59. nodala.

151 Administrativa procesa likuma 39. nodala.

152 Civilprocesa likuma 479. panta 6. punkts un Administrativa procesa likuma 353. panta 6. punkts.

153 Kriminalprocesa likuma 655. panta 5. punkts un Administrativas atbildibas likuma 248. panta 5. punkts.

154 Administrativa procesa likuma 87. panta 3. punkts. Sk. ari: Paparinskis M. Lietas jauna izskatis&ana péc sprieduma vai
|émuma stasanas spéka. Gram.: Administrativais process tiesa. Autoru kolektivs Dr. iur. J. Briedes vispariga zinatniska
redakcija. Riga: Latvijas Véstnesis, 2006, 650.-651. lpp.

155  Administrativa procesa likuma 88. panta 2. punkts.
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Ka noradjijis Senats, §ads reguléjums administrativaja procesa ieviests, lai Eiro-
pas Cilvektiesibu tiesas spriedumi tiktu izpilditi péc iespéjas atrak un efektivak, jo
tiesas process parasti ir dargaks un garaks.'*

Saja administrativaja lieta Senits ari iedibinajis principu, ka procesualais regu-
1&jums péc iespéjas interpretéjams teleologiski — atbilstosi ta jégai un mérkim - no-
drosinat efektivu un realu iespéju atjaunot lietas izskatis$anu un spéka stajusos tiesas

nolémumu parskati$anu péc Eiropas Cilvéktiesibu tiesas sprieduma.'”’

\'L

Senata praksé nianséti vértéta civillietu izskatiS$ana no jauna péc Eiropas Cil-
vektiesibu tiesas sprieduma. Judikatiiru par $o jautajumu Senats veidojis, atsau-
coties uz Eiropas Cilvéktiesibu tiesas praksi un ari uz Eiropas Padomes Ministru
Komitejas 2000. gada 19. janvara rekomendaciju Nr. R2000(2) dalibvalstim “Par
noteiktas kategorijas lietu atkartotu izskati§anu vai procesa atjaunosanu naciona-
laja limeni péc Eiropas Cilvéktiesibu tiesas sprieduma pasludinasanas”

Senats atzinis, ka péc Eiropas Cilvéktiesibu tiesas sprieduma civillietas princi-
pa nav izslédzama iespéjamiba parskatit spéka stajusos tiesas nolémumu. Vienlai-
kus Senats noradija uz nepieciesamibu respektét res iudicata principu un jo ipasi —
citu $is civillietas dalibnieku, kuri palavusies uz spéka stajusos tiesas noléemumu,
legitimas intereses.'*®

Senats secinajis, ka Civilprocesa likums un Konvencija neparedz, ka visos gadi-
jumos, kad Eiropas Cilvektiesibu tiesa taisijusi kadu noléemumu, ar kuru atzits Kon-
vencijas parkapums, automatiski btu jaatce] spriedums, kas bija pamats siidzibas
iesnieg$anai Eiropas Cilvektiesibu tiesa.'® Péc Eiropas Cilvéktiesibu tiesas sprieduma

jautajums par tiesvedibas jaunu uzsaksanu ir jaizlemj nacionalajai tiesai, atkariba no

156  Ka noradijis Senats: “Administrativa procesa likuma 88. panta tre3a dalas pirmais teikums nosaka: “lestadei ir piena-
kums uzsakt administrativo procesu no jauna taja pasa lieta tad, ja tas nepieciedams, lai izpilditu $aja lieta pienemtu
Eiropas Cilvéktiesibu tiesas nolemumu”. Tatad likums |auj attiecigo jautajumu izlemt ari iestadei. Tiesas process parasti
ir dargaks un garaks, tadé| tas nepieciesams tikai tad, ja no lietas butibas izriet, ka iepriek$ pienemtais nacionalas tiesas

[..] spriedums ietver kadu noradijumu (res iudicata), kas nejauj iestadei pasai jautajumu izlemt.” Sk. Augstakas tiesas
Senata Administrativo lietu departamenta 2004. gada 10. augusta Iémuma lieta Nr. SUA-6 11. punktu.

157 Turpat, 14. punkts. Taja laika Administrativa procesa likuma 354. panta tresa daa paredzéja, ka pieteikumu par jaunat-
klatiem apstakliem nevar iesniegt, ja kop$ sprieduma vai lemuma spéka stasanas pagajusi vairak neka tris gadi. Attie-
cigaja lieta bija pagajusi vairak neka tris gadi, bet Senats attiecigo normu uzskatija par nepiemérojamu gadijumos, kad
jaunatklats apstaklis ir Eiropas Cilvéktiesibu tiesas spriedums. Ka noradija Senats, “Administrativo lietu departaments
uzskata, ka likumdevéjs nav némis véra faktu, ka Eiropas Cilvéktiesibu tiesa lietas izskatiana parasti ilgst vairak neka
tris gadus. Tadé|, interpretéjot $o normu péc teleologiskas metodes, proti, ka likumdevéjs Eiropas Cilvéktiesibas tiesas
spriedumu uzskata par jaunatklatu apstakli, departaments secina, ka 354. panta tre$a dala nav piemérojama 353. panta
6. punkta paredzétajiem gadijumiem.” Likumdevéjs péc tam grozija Administrativa procesa likuma 354.panta tre$o
dalu, tiestbu norma parnemot Senata interpretaciju.

158  Senata Civillietu departamenta 2023. gada 26. junija ricibas sédes lemuma lietd Nr. SKC-620/2023 5. punkts.
159 Augstakas tiesas Civillietu departamenta 2016. gada 31. marta Iémuma Nr. SJC-13/2016 4. punkts.
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konkrétas lietas apstakliem nosakot pareizo lidzsvaru starp taisniguma atjaunosanu
un res iudicata respektésanu.'’

Saja zina Senats izcéla divus novértéjamus jautajumus.

Pirmkart, Senats vérsa uzmanibu uz to, ka Eiropas Cilvéktiesibu tiesa pati
sprieduma var noradit tiesi, ka piemérotakais lidzeklis sprieduma izpildei batu at-
kartota lietas izskatiSana. Tapéc pievérSama ipasa uzmaniba tam, vai Eiropas Cil-
vektiesibu tiesa sprieduma expressis verbis prasa atjaunot iepriekséjo stavokli un
izskatit lietu no jauna.'s'

Otrkart, Senats noradija uz tiesas pienakumu ari izvértét, vai konkrétaja ga-
dijuma nepiecieSams nodro$inat sakotnéja stavokla atjauno$anu (restitutio in in-
tegrum) un novérst negativas sekas, kas nav pienacigi atlidzinatas ar taisnigu atli-
dzibu un nevar tikt izlabotas citadi, ka vien ar lietas atkartotu izskati$anu.'®*

Tas nozimé, ka péc Eiropas Cilvéktiesibu tiesas sprieduma nacionala tiesa iz-

veérté katru konkréto gadijumu, lemjot par nepiecieSamibu atjaunot procesu.

Vil
Eiropas Padomes Ministru Komitejas rekomendaciju un Eiropas Cilvéktiesibu
tiesas atzinas Senats lidzigi izmantojis ari kriminalprocesa, lemjot par lietas izskati-
$anu no jauna péc Eiropas Cilvéktiesibu tiesas sprieduma.’s®
Senats noradija, ka “izlemjot jautajumu par tiesvedibas izskatiSanu no jauna,
nacionala tiesa vadas no kritérija, vai lietas atkartota izskatiS$ana spés nodrosinat
sakotnéja stavokla atjauno$anu un novérst negativas sekas, kas nav pienacigi atlidzi-

natas un nevar tikt izlabotas citadi, ka vienigi atkartoti izskatot lietu”.'*

160 Augstakas tiesas Civillietu departamenta 2016. gada 31. marta Iémuma Nr. SJC-13/2016 4. punkts.
161 Turpat.

162 Senats atzina: “Lietu atkartotas izskatisanas vai procesa atjaunosanas nepiecieSamibas galvenais kritérijs ir saistits ar
iespéju nodrodinat sakotnéja stavok|a atjaunosanu (restitutio in integrum), proti, ja iznémuma apstak|os lietas atkartota
izskati$ana vai procesa atjaunosana ir visefektivaka vai vieniga iespé&ja nodrosinat sakotnéja stavok|a atjaunosanu [..].
Lietu atkartota izskatiana vai procesa atjauno$ana ieteikta lietas, kuras cietusi puse turpina ciest |oti nopietnas negati-
vas sekas, kas nav pienacigi atlidzinatas ar taisnigu atlidzibu un nevar tikt izlabotas citadi, ka vien izskatot lietu atkartoti,
un ja nacionalas tiesas noléemuma vai procesa ir pielauti smagi Konvencijas parkapumi [..]. Tadéjadi nacionala tiesa,
izlemjot jautajumu par tiesvedibas uzsak$anu no jauna, vadas no kritérija, vai lietas atkartota izskati$ana spés nodrosinat
sakotnéja stavokla atjauno$anu un novérst negativas sekas, kas nav pienacigi atlidzinatas ar taisnigu atlidzibu un nevar
tikt izlabotas citadi, ka vien izskatot lietu atkartoti.” Sk. turpat.

163 Senats noradijis: “Rekomendacija Nr. R(2000)2 Ministru Komiteja aicina dalibvalstis parliecinaties par iespéju atbilstosi
parskatit lietas (tai skaita atjaunojot tiesvedibu) gadijumos, kad Eiropas Cilvéktiesibu tiesa atzinusi, ka ir parkaptas
Konvencija garantétas tiesibas, ipasi gadijumos, kad: 1) valsts iestades pienemtais Iémums, ar ko parkaptas personas
cilvéktiesibas, joprojam $ai personai rada butiskas nelabvéligas sekas, kuras nav pienacigi novérSamas, izmaksajot
kompensaciju, un kuras nav iespé&jams novérst citadi, ka vien parskatot lietu vai atjaunojot tiesvedibu; 2) Eiropas Cilvék-
tiesibu tiesas spriedums apliecina, ka: a) apstridétais valsts iestades Iémums pé&c batibas ir pretruna ar Konvenciju vai b)
konstatétais Konvencijas parkapums izriet no procesualam k|idam vai nepilnibam, kas ir tik batiskas, ka rada nopietnas
Saubas par apstridétas konkrétaja valsti istenotas proceddras iznakuma pareizibu.” Senata Kriminallietu departamenta
2021. gada 8. janija Iémuma lietd Nr. SKK-J-88/2021 13. punkts.

164 Turpat. Senats ari uzsvéra, ka “pamatkritérijs, lai lietu izskatitu no jauna, ir iespéja nodrosinat sakotnéja stavokla at-
jaunosanu (restitutio in integrum), proti, ja iznémuma apstak|os lietas atkartota izskatisana vai procesa atjaunosana ir
visefektivaka vai vieniga iespé&ja nodrosinat sakotnéja stavokla atjaunosanu”.
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Saja lieta Eiropas Cilvéktiesibu tiesa sprieduma nebija tiesi noradijusi, ka pie-
meérotakais atlidzinajuma veids batu kriminalprocesa atjaunos$ana. Tomér Senats
secinaja, ka konkrétaja gadijuma kriminalprocesa atjaunosana ir nepiecie§ama, jo
ar lieta piemeéroto mantas konfiskaciju ka papildsodu tika parkaptas personas tiesi-
bas uz ipasumu, ko konstatéja Eiropas Cilvéktiesibu tiesa.'®®

Lai ari tikai viens no konkrétaja kriminallieta notiesatajiem bija vérsies Eiro-
pas Cilvéktiesibu tiesa, Senats léma atjaunot kriminalprocesu ari attieciba uz otru
taja pasa procesa notiesato personu, kura pati nebija vérsusies Eiropas Cilvéktiesibu
tiesa. Ka noradija Senats, “no kriminaltiesisko attiecibu taisniga noreguléjuma pra-
sibas izriet nosacijums, ka nedrikst radit tadu tiesisko situaciju, kura salidzinamos
apstaklos personai tiek paredzéta mazaka tas tiesibu aizsardziba”'% Tas tika pama-
tots ari ar atzinu, ka “gadijumos, kad spéka stajusies tiesas nolémumi, visticamak,
var tikt uzskatiti par netaisnigiem, prieksroka dodama taisniguma principam, nevis

tiesiskas noteiktibas principam”'¢’

VIl

Res iudicata princips Latvijas tiesiskaja sistéma tiek respektéts un nodrosinats,
bet tas nav pasmeérkigs un absolats.

Res iudicata princips ir ierobeZojams gadijuma, ja konkréta lieta Eiropas Cil-
véktiesibu tiesa ir konstatéjusi cilvéktiesibu parkapumu un taisniguma atjaunosanai
ir nepiecie$ama konkrétas lietas parskatisana.

Gan likumdevéjs, gan tiesibu piemérotaji Latvijas tiesiskaja sistéma respekté
tas atvértibu Konvencijai un Eiropas Cilvéktiesibu tiesas lemtajam. Procesualajos
likumos ir paredzéti nepiecieSamie mehanismi lietu parskatisanai péc Eiropas Cil-
véktiesibu tiesas spriedumiem. No Senata judikataras izriet skaidri un precizi de-
finéti kritériji, kas vérsti uz realu Eiropas Cilvéktiesibu tiesas spriedumu izpildi un
taisniguma atjauno$anu. Tas padara cilvéktiesibu aizsardzibu Latvija iedarbigaku

un efektivaku un stiprina tiesisku valsti un likuma varu.

165  Senata Kriminallietu departamenta 2021. gada 8. jinija lemuma lieta Nr. SKK-J-88/2021 14. punkts.
166 Turpat, 19. punkts.
167 Turpat, 13. punkts.



Y

Helena Jederbluma (Helena Jaderblom)

Zviedrijas Augstakas administrativas tiesas priekssédétaja

Tiesas procesu atjaunosana valsts limeni

Lai atjaunotu tiesas procesu valsts limeni péc tam, kad ECT ir konstatéjusi
parkapumu lietas, kuras valsts tiesas ir atrisinajusas stridu ar galigo nolémumu, gal-
venais visparéjais prieksnoteikums ir tads, ka lieta tiek iesniegta attiecigaja valsts
tiesa saskana ar valsts procesualajiem noteikumiem.

Ja runa ir par vienkar$u atmaksu vai naudas kompensaciju, $o situaciju alter-
nativi risina tiesi valdiba, un ta nav jarisina tiesa.

Mana valsti, Zviedrija, ka ari dazas citas Konvencijas valstis, pieméram, Latvi-
ja, par pamatotu arkartas parskatiSanas iemeslu var uzskatit jaunu apstaklu iestasa-
nos starptautiskas tiesas sprieduma veida. Lielakaja dala Konvencijas valstu tiesibu
aktos ir skaidri paredzétas tiesibas pieprasit kriminalprocesa parskati$anu vai atjau-
nosanu, pamatojoties uz starptautiskas tiesas konstatétu parkapumu, lai gan $im
tiesibam var bat noteikti nosacijumi, pieméram, terminu ievérosana.'s®

Jaatceras, ka atjaunosanas nosacijumi var atskirties atkariba no ta, vai ECT ir
konstatéjusi “procesualu parkapumu’, pamatojoties uz 2., 3., 6. vai 8. pantu, vai ja

runa ir par “batisku parkapumu”

168 Moreira Ferreira pret Portugali (Nr. 2), 34-39. punkts.
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Dazi arkartas parskati$anas pieméri Zviedrija notika pirms daziem gadiem péc
ECT sprieduma Zolothukin lieta, kura ne bis in idem princips tika piemérots tada
veida, kas - saskana ar Zviedrijas tiesu un vélak ari ECT'® viedokli - noziméja ie-
priekséjas uztveres mainu gadijumos, kad kriminalatbildiba par krap$anu nodoklu
joma tika saistita ar nodoklu piemaksam. Saja gadijuma attiecigi Augstakaja admi-
nistrativaja tiesa un Visparéja augstakaja tiesa tika iesniegti un apmierinati vairaki
pieteikumi par arkartas parskatisanu lietas, kuras principa parkapums bija noticis
péc sprieduma Zolothukin'” lieta. Ka iestarpinajumu varétu minét, ka Eiropas li-
mena diskusijas par ne bis nekad netika aplikots jautajums par lis pendens principu
ievéro$anas sarezgitibu.

Situacija, kad ir acimredzams, ka ECT sprieduma konstatétais parkapums
skar arl citas personas, tiesibas uz atjaunosanu arkartas iemeslu dé] ir mazak acim-
redzamas.

Probléma rodas tad, ja sprieduma, kas ir stajies likumiga spéka, apstridésana
negativi ietekmé citas personas un iepriekséja valsts tiesas procesa iesaistitas pu-
ses. Sadas situdcijas saskana ar valsts tiesibu aktiem var nebiit iespéjams atcelt ie-
priekséjo spriedumu, tostarp nemot véra turpmako notikumu attistibu (piespiedu
adopcija, socialo dienestu piespiedu aizbildniba par bérnu: bérna vislabakajas inte-
resés) vai citu pusu tiesibu ievéro$anu (ne bis in idem princips, ja kads ir attaisnots,
parkapjot cietuso un vinu radinieku procesualas tiesibas saskana ar 2. pantu), un

vieniga iespéja tad batu zaudéjumu atlidzinasana.

Norades par veicamajiem pasakumiem, kas noteikti ECT spriedumos

Batiba ECT spriedumi ir deklarativi tada nozimé, ka tajos ir konstatéts, vai
Tiesa ir vai nav konstatéjusi Konvencijas parkapumu. Tie nav saistosi valstu tie-
sam, un valstij pasai ir pienakums pildit savus pienakumus saskana ar Konvencijas
46. pantu. ECT nav jurisdikcijas izdot rikojumu par tiesas procesa atjaunosanu.'”!
Tomeér tas var noradit, ka gadijumos, kad tiek konstatéts 6. panta parkapums, lie-
tas atkartota izskatiSana vai atjauno$ana principa ir piemérots veids, ka noveérst
parkapumu.

Atbilstosi $im pamatprincipam ikviens, kur$ ir Konvencijas parkapuma upu-
ris, ir jaatjauno stavokli, kads bija pirms parkapuma izdarisanas - restitutio in in-

tegrum — un, ja tas nav iespéjams, ir japieskir taisniga atlidziba saskana ar 41. pantu.

169 Lucky Dev pret Zviedriju.
170 Tomér ka iestarpinajums: spriedums lieta A un B pret Norvégiju, iesp&jams, atkal ir mainijis ne bis situaciju.

171 leprieks minétais spriedums lieta Moreira Ferreira (Nr. 2), 48. punkts.
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Kops 20. gadsimta 20. gadu sakuma ECT spriedumu pamatojuma (bet vél ne rezo-
lutivaja dala) saka noteikt atkartotas lietas izskatiS$anas klauzulas, sakotnéji vairakas
Turcijas lietas par 6. pantu (Gencel klauzula, vélak — Ocalan lieta). Vélak ECT nora-
dija, ka valsts tiesas procesu atjaunosana ir “galvenais lidzeklis”, lai pienacigi izpil-
ditu spriedumus, vienlaikus ievérojot “Konvencija paredzétas procesualas garanti-
jas”72, Turpmaka attistiba ir tada, ka ECT spriedumu rezolutivaja dala ir noteiktas
ipasas atkartotas lietas izskati$anas klauzulas (t. sk. Lungoci un Maaksimov).

Mana pieredze liecina, ka ECT ir piesardziga, nemot véra problémas, kas var
rasties. Tomér §adas norades acimredzami ir noderigas, lai Ministru Komiteja varé-
tu uzraudzit spriedumu izpildi.

Sprieduma pret Ukrainu (2013. gada) lieta Volkov ECT noléma nepieprasit tie-
sas procesa atjauno$anu valsts liment lieta, kura iesniedzéjs tika atlaists no tiesnesa
amata Augstakaja tiesa un kura ECT konstatéja 6. un 8. panta parkapumus. Iemesls
bija tads, ka atjaunota lieta, visticamak, netiks izskatita saskana ar Konvencijas prin-
cipiem, un tapéc ECT uzskatija, ka valstij ir janodrosina iesniedzéja atjaunosana
amata péc iespéjas atrak. Tas izradijas problematiski, lai gan galu gala tas tika Iste-
nots. Var jautat, vai ECT paredzéja, ka $ada atjaunosana amata varétu but juridiski

iespéjama, neparkapjot citu tiesnesu tiesibas.

ECT loma tas spriedumu izpildes uzraudziba

Formali ECT nav neatkarigas lomas savu spriedumu izpildé. Isteno$anas me-
hanisms ir pilniba politiska limeni, un to parrauga Ministru Komiteja. Tomér Tiesu
var iesaistit saskana ar 46. pantu, ja Ministru Komiteja uzskata, ka valsts atsakas pil-
dit spriedumu. Lidz $im tas ir noticis reti - ir bijusi tikai divi spriedumi, no kuriem
pédéjais ir spriedums lieta Kavala pret Turciju (2022) par 5. panta parkapumiem.
Pirmais spriedums tika pasludinats 2019. gada lieta Ilgar Mammadov pret Azerbai-
dzanu, kura Tiesa konstatéja parkapumus, jo netika izpildits spriedums, ar kuru
konstatéti 5. un 6. panta parkapumi (atjaunosana netika uzdota).

Nemot to véra, ECT ir labi informéta par izpildi vai tas trakumu turpmakajas
lietas, kas attiecas uz to pasu tematu, un tapéc var to npemt véra un pat uzsvert jau-

najos nolémumos.

172 Verein gegen Tierfabriken VgT pret Sveici (Nr. 2), (liela palata), pieteikums nr. 32772/02.

101



Secinajumi

Manuprat, res iudicata principa ievéro$anu valsts limeni neierobezo ECT
spriedumos ietvertas klauzulas par atjaunosanu neatkarigi no ta, vai tas ir ieklautas
motivu dala vai rezolutivaja dala. Valsts tiesa nevar atturéties no likumibas izvérté-
$anas saskana ar valsts tiesibu aktiem un principiem, lai lietu izskatitu atkartoti. Ja-
atzimé, ka ECT konstatéts parkapums nav automatiski jauzskata par jaunu apstakli,
kas lautu iesniegt arkartas parsadzibu, it ipasi situacijas, kad tiktu negativi ietekmé-
tas privatas tresas personas.

Tas tiek teikts ar atrunu, jo lidz $im nav bijusi neviena ECT sprieduma parka-
pumu tiesvediba, kura butu izskatits jautajums par spriedumu, ar kuriem “uzdots”
atjaunot lietas izskati$anu, neizpildi. Ja sprieduma rezolutivaja dala ir uzdota $ada
atjauno$ana, atkariba no ta, ka to uztvert, var pastaveét risks, ka sprieduma neizpilde

bus parkapumu tiesvedibas priek$mets.



Antuans Bause (Antoine Buyse)
Niderlandes Cilvéktiesibu institita direktors,

Utrehtas Universitates profesors

Valsts tiesas procesu atjaunosana: juridisks
kairinatajs vai cilvektiesibu garantija?

Laujiet man sakt, pievienojoties saviem kolégiem runatajiem, un pateikties gan
Satversmes tiesai, gan Augstakajai tiesai par viesmilibu $eit, Riga, un par to, ka Seit
sapulcinati visi $ie cienijamie tiesnesi, Eiropas Padomes parstavji un tada balta var-
na, ka es akadémika statusa. Paldies!

Sava isaja runa es pieveérsiSos tam, kas, manuprat, ir §is paneldiskusijas temata
butiba, proti, spriedzei starp labi izstradatu un saskanotu valsts tiesibu sistému ar tas
tiesiskas noteiktibas vélmém, no vienas puses, un efektivu cilvéktiesibu aizsardzibu
ar tas Eiropas gars$u, no otras puses. Es vélos noradit uz trim aspektiem, kas saistiti ar
sarezgito mijiedarbibu starp Eiropas un valsts ieksgjo tiesisko kartibu, ko rada tiesas
procesu atjaunosana. Sie aspekti ir saistiti ar: 1) valsts iek$&jo probléemu veidu, kas iz-
raisa Eiropas Cilvéktiesibu tiesas spriedumus un tiem sekojosu tiesas procesu atjau-
nos$anu; 2) to, cik sarezgita ir tadu procesu atjaunosana, kas valsti tika uzskatitas par
res iudicata; 3) funkciju, ko atjaunos$ana var pildit plasaka cilvektiesibu ekosistéma.

Tatad, pirmais punkts ir valsts iekséjas cilvektiesibu problémas, kuru dé] var tikt

ierosinata tiesvedibas atjaunosana. Ja més domajam par lietu veidiem ka par slidosu
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pieaugosas sarezgitibas skalu, tad salidzinosi vienkarsakas lietas ir tas, kuras valsts tiesas
lietas atjauno$anu izraisa individuala novirze: ta sakot, vienreizéja klada vai neveiksme.
Pieméram, atseviSka tiesas lieta, kura konkrétam tiesnesim triika objektivitates.

Lietas atjaunosana sados gadijumos apdraud tikai citu lietas dalibnieku inte-
reses $aja konkrétaja lieta un tikai §is konkrétas lietas galigumu, parasti ar zinamu
Strasbiiras noradijumu par to, kuras kliidas nevajadzétu atkartot. Sada gadijuma
spriedze ir salidzinosi neliela, lai gan nav ta, ka tas pavisam nav.

Daudz sarezgitakas ir tas lietas, kuru atjaunos$anu rosinatu pastavosas plasaka meé-
roga vai sistémiskas problémas, pieméram, nepilnibas tiesnesu iecel$ana vai garantiju
trikums juridisko pieradijumu vaksana. Saja gadijuma ar lietas atjaunosanu konkréta
gadijuma nepietiek. Vajadzigas plasakas, dazkart loti sarezgitas juridiskas vai praktiskas
reformas valsts limeni, no kuram ne visas ir tiesu iestazu riciba. Turklat bas jaatbild ari
uz jautajumu, ko darit ar lidzigam valsts tiesu lietam, kuras nav nonakusas Strasbiira, bet
kuras ir ta pati sistémiska probléma. Sados gadijumos spriedze, visticamak, ir vislielaka.

Si vidéja kategorija partop tresaja, vél sarezgitaka kategorija. Un ta ir tada, kura
sistémiska probléma, kas lika Eiropas Tiesai noradit, ka valsts tiesas lietas atjaunosa-
na ir piemeérots tiesiskas aizsardzibas lidzeklis Konvencijas parkapuma gadijuma, ir
negodpratiga noltka izraisita probléma. Situacijas, kuras, pieméram, patvaligi aresti
un cilvéktiesibu aizstavju notiesasana ir dala no valdibas ricibas modela, kas rada
biedéjosu ietekmi. Eiropas Tiesa sava sprieduma, iespéjams, ir skaidri noradijusi, ka
valsts ir parkapusi ar to saistito ECPAK 18. panta noteikumu. Vai pat vél sliktak —
valsts isteno vajadzigos pasakumus tik 1éni vai nepietiekami, ka ir uzsakta parka-
pumu tiesvediba, kas novedusi pie otra Eiropas sprieduma taja pasa lieta. Ironiska
karta, $aja gadijuma valsts tiesibu sistéma spriedze nav tik Joti jiitama, jo valsts iesta-
des sados gadijumos biezi vien ir izvéléjusas ignorét Eiropas Tiesas norades, citiem
vardiem sakot, apzinati izliekas kurlas pret Strasburas prasibam.

Otrais punkts attiecas uz $o procesu atsaksanas jebkura valsts iekséja sistéma
“sarezgitibu”. Sarezgiti, jo $ada atjaunosana, ka jau minéts, var apdraudét gan tiesis-
kas noteiktibas principu, vajinot spriedumu galigumu (res iudicata), gan ari treso
personu godpratibu un intereses. Lietas atjaunosana var nozimét taisnigumu vienai
personai, bet Pandoras lades atvérsanu citai. Saja gadijuma var noderét jédziens “ju-
ridisks kairinatajs” (legal irritant).

To ir radijis slavenais tiesibu sociologs Gunters Teibners. Vins to ieceréja, lai pétitu
juridisko jédzienu vai principu parnemsanu no starptautiskas tiesiskas kartibas valsts
iekséja tiesiskaja kartiba. Ka vins rakstija, citéju: “Kad vietéjai kulttirai tiek uzspiesta
sve$a kartiba, ta netiek parstadita cita organisma, tas vairak darbojas ka fundamentals
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kairinatajs, kas izraisa virkni jaunu un negaiditu notikumu. Tas kairina likuma saisto-
$os noteikumus ar citam socialajam nozarém. (Citata beigas.) Tagad, protams, ECPAK
nav uzspiesta — galu gala valstis pasas sev uzliek saistibas, tacu jédziens “juridiskais
kairinatajs” labi raksturo satraukumu par valsts iekséja res iudicata atcelSanu Strasbtra
pienemto léemumu dé]. Patiesam, $adas atjaunosanas sekas ne vienmer ir viegli progno-
z€jamas, un tapéc aicinajums atjaunot procesu biezi sastapsies ar pretestibu.

Tresais punkts ir plasakas cilvéktiesibu ekosistémas nozime. Daudzi pétijumi lie-
cina, ka Strasbiras spriedumu efektiva isteno$ana nav atkariga tikai no Konvencijas
dalibvalstu ricibas. Pilsoniskajai sabiedribai, sakot no cilvéktiesibu organizacijam un
aizstavjiem un beidzot ar plassazinas lidzekliem, var bat svariga mobilizéjosa loma, lai
nodrosinatu, ka valstis nopietni uztver ECPAK un Tiesas spriedumu saistoso rakstu-
ru. Tadéjadi norade par valsts tiesiskas aizsardzibas lidzek]u atjaunosanu ka atbilstosu
restitutio in integrum nav tikai jautajums, kas jauzrauga Ministru Komitejai, un tadéja-
di ari valstim sava starpa. Pédéjos gados pilsoniskajai sabiedribai ir dota iespé&ja sniegt
savu ieguldijumu $aja jautajuma, vispamanamak - izmantojot 9. noteikuma proceda-
ru. Tadéjadi pilsoniska sabiedriba ciesi uzrauga ari to, vai un ka notiek lietas atjauno-
$ana valsts limeni. Pati lietas atjauno$ana, jo ipasi sistémisku problému gadijuma, ir
ari iespéja pilsoniskajai sabiedribai méginat pievérst lielaku politisko vai plassazinas
lidzeklu uzmanibu nepiecie$amibai veikt plasakas reformas, un ta var rosinat akadeé-
misko aprindu un juridisko profesiju parstavju, pieméram, miisu, kas Sodien esam sa-
pulcéjusies $aja zaleé, uzmanibu. Tadéjadi tiesvedibas atjaunosanas redzamibai var bat
darba kartibas noteicéja loma. Papildus valsts, iesniedzéja un Strasbiuras iestazu trij-
stirim $1 plasaka cilvéktiesibu ekosistéma ir butiska efektivai cilvéktiesibu aizsardzibai.

Nobeiguma es méginaju paradit — ar akadémiska novérotaja aci - ka Skietami
loti tehnisks procesualo tiesibu juridisks jautajums ir ari prizma, caur kuru aplikot
Strasbiiras un nacionalo cilvéktiesibu jautajumu mijiedarbibu.

Iespéjams, ka spriedze starp sprieduma res iudicata valsts tiesibu sistéma un
Eiropas cilvéktiesibu aizsardzibas garantiju ne vienmér ir tik liela, ka skiet. Un, ie-
spéjams, ka tiesvedibas atjaunosanai valsts ieksiené ir pozitivs blakusefekts arpus
konkrétas lietas un arpus konkrétas tiesas zales, kura ta notiek. Iespéjams, ka Stras-
biiras sistémas uzsakta lietu atjaunosana patie§am nav tikai juridisks kairinatajs, bet,

precizak formuléjot, ir velams juridisks kairinatajs.
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Martins Mits

Eiropas Cilvéktiesibu tiesas tiesnesis

Res iudicata un tiesas procesu atjaunosana

Sava prezentacija koncentrésos uz diviem aspektiem:

1) dazadas res iudicata principa izpausmes situacija, kad Eiropas Cilvéka
tiesbu un pamatbrivibu aizsardzibas konvencijas (Konvencija)
parkapumu ir izraisijis tiesnesu iecel$anas procedirras parkapums;

2) Eiropas Cilvektiesibu tiesas (Tiesa) kompetence izskatit atkartotas
stidzibas saistiba ar Konvencijas parkapumiem, ko Tiesa jau konstatéjusi.

Ir svarigi atzimét, ka es $os jautdjumus aplikosu no Tiesas veiktas Konven-

cijas piemeérosanas perspektivas, kas tomér nozimé, ka pienaciga uzmaniba

ir japievers ietekmei valsts limeni.

Pédéjos gados Tiesa ir izskatijusi vairakas lietas, kuras ir saistitas ar batisko

tiesnesu iecelSanas jautajumu, parkapjot iecel$anas procediiru, un par se-

kam, ko §is parkapums rada tiesas procesa taisnigumam.

Lieta Gudmundur Andri Astradsson pret Islandi, ko Liela palata iztiesaja

2020. gada, Tiesa konstatéja Konvencijas 6. panta parkapumu, jo iesniedzé-

ja tiesvedibu vadija tiesnesu kolégija, kuras sastava bija tiesnesis, kas iecelts,

parkapjot valsti noteikto procediru. Probléma batiba bija tada, ka tieslietu
ministrs bija nomainijis cetrus kandidatus, kurus bija paredzéts iecelt par

apelacijas instances tiesas tiesnesiem, nesniedzot atbilstosu paskaidrojumu.



Islandes Augstaka tiesa atzina, ka iecel$anas procediira ir pielauti parkapumi.
Tomeér ta uzskatija, ka iecel$ana “ir kluvusi par realitati” un ka iesniedzéja lie-
tas apstaklos vinam tika nodrosinatas tiesibas uz lietas izskati$anu neatkari-
ga un objektiva “tiesa’, ko istenoja attieciga tiesnesu kolégija. Tapéc lidzsvars
nosveras par labu tiesiskajai noteiktibai un spriedums tika atstats spéeka.
Tiesa savukart uzskatija, ka Augstaka tiesa nav panakusi pareizo lidzsvaru
starp tiesiskas noteiktibas principa saglabasanu, no vienas puses, un likuma
prasibu (uz likuma pamata izveidotu tiesu) ievéro$anu, no otras puses. Pa-
tiesam, ja tiesnesu iecel$anas procediiras parkapumi, neatkarigi no ta, cik
nopietni tie batu, tiek akceptéti un tiek tikai parbaudits , vai konkrétaja lieta
tiesas kolégija ir rikojusies neatkarigi un objektivi, tas legitimizétu valdibas
un/vai parlamenta iejauk$anos tiesu vara un nodaritu talejosu kaitéjumu
tiesiskumam un sabiedribas uzticibai tiesu varai. Tadéjadi uz spéle ir likti
tiesu varas neatkaribas, varas dalianas un likuma varas pamatprincipi.
Tiesas prakseé ir skaidri noteikts, ka juridiska noteiktiba paredz, ka tiek ieve-
rots res iudicata princips, kas kalpo tiesu sistémas stabilitates nodrosinasa-
nai un veicina sabiedribas uzticésanos tiesam.

Tomér izskatamaja lieta Tiesai bija japanak lidzsvars starp tiesiskas noteikti-
ba un tiesne$u neatsaucamibas principiem, no vienas puses, un likuma pra-
sibu tiesnesu iecel$anai ievéro$anu, no otras puses.

Tiesa uzskatija, ka parkapumi iecel$anas procedira bija acimredzami, tie
attiecas uz procediiras butiskiem noteikumiem, un valsts tiesas efektivi ne-
noveérsa tos nenoversa, tapéc sie smagie parkapumi nosvéra svaru kausus no
tiesiskas noteiktibas un tiesne$u neatsaucamibas principa par labu likuma
prasibu ievérosanai.

Konstatéjot 6. panta parkapumu, Tiesa saskana ar 46. pantu tomér ipasi no-
radija, ka valsts pienakums ir izdarit nepiecieSamos secinajumus un veikt
visparéjus pasakumus, lai atrisinatu problémas, bet 6. panta parkapuma
konstatéSana neuzliek pienakumu atjaunot tiesvedibu visas lidzigas lietas,
kas kops ta laika ir kluvusas res iudicata.

Attieciba uz individualajiem pasakumiem, kas tika veikti péc sprieduma
pasludinasanas, prasitajam tika samaksati Tiesas piespriestie izdevumi un
izmaksas, un vins nebija iesniedzis pieteikumu par tiesvedibas atjaunosanu,
lai gan $ada iespéja pastavéja.

Attieciba uz visparéjiem pasakumiem - tieslietu ministrs atkapas no amata,

Cetri tiesnesi, kas iecelti nelikumiga procedira, partrauca piedalities lietu
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izskatiSana. Apelacijas instances tiesas darbiba tika apturéta uz nedélu, un,
kad ta atsaka darbu, tika veikti pagaidu pasakumi, lai uz laiku ieceltu cetrus
citus tiesnesus, kas nodrosinatu tiesas darbibu. Tris no cetriem nelikumigi
ieceltajiem tiesneSiem pieteicas uz jaunam vakancém, kas laika gaita atbri-
vojas, un vini tika iecelti likumiga procedira. Cetriem kandidatiem, kurus
ministrs svitroja no saraksta, tika izmaksatas kompensacijas par moralo kai-
téjumu, un divi no viniem veélak tika iecelti par tiesnesiem.

Valdiba neplanoja atjaunot tiesvedibu visas lietas, kuras piedalijas kads no
Cetriem nelikumigi ieceltajiem tiesnesiem. Tomér pusém $ajas lietas bija
iespéja pieprasit atjauno$anu. Turklat dazas lietas ir nonakusas Tiesa un,
saskana ar valdibas sniegto informaciju, sagaidams, ka tiks panakts mieriz-
ligums vai iesniegtas vienpuséjas deklaracijas.

Nemot véra veiktos pasakumus, Ministru Komiteja 2022. gada marta izbei-
dza sprieduma izpildes uzraudzibu $aja lieta.

Si lieta, citstarp parada nopietnas sekas, kadas var radit tiesnesu iecelsanas
procediiras parkapums, ka ari $o seku ierobezo$anu, veicot rapigu lidzsvaro-
$anu, kur tiesiskas noteiktibas principam, tostarp res iudicata principam, ir
svariga nozime, un to, ka $adai problémai var rast pragmatisku risinajumu.
Otra lieta, kuru es vélétos apspriest, ir Bochan pret Ukrainu Nr. 2, ko 2015.
gada ari izléma Liela palata, un ta attiecas uz jaunam stdzibam par Tiesas
jau konstatétajiem Konvencijas parkapumiem.

Iesniedzéjs bija iesaistits strida par ipaSumu, un lieta Bochan pret Ukrainu Nr. 1
Tiesa konstatéja 6. panta parkapumu. Pieteikuma iesniedzéjs iesniedza “arkar-
tas stidzibu” Augstakaja tiesa uzraudzibas kartiba, atsaucoties uz Tiesas noleé-
mumu ka jaunatklatu apstakli, tomér Augstaka tiesa $o apelacijas sidzibu no-
raidija, butiba argumentgjot, ka valsts iekséjie léemumi bija pareizi un pamatoti.
Iesniedzéjs iesniedza jaunu sudzibu Tiesa, vélreiz apgalvojot, ka ir parkapts
6. pants, jo Augstaka tiesa, noraidot vina arkartas stidzibu: 1) nav némusi
véra sprieduma Bochan Nr. 1 izdaritos secinajumus un 2) Augstakas tiesas
argumentacija, ar kuru tika noraidita vina stidziba, bija pretruna ar So Tie-
sas spriedumu.

Lai gan Tiesas spriedumu izpildi uzrauga Ministru Komiteja, saskana ar
iedibinato tiesu praksi Tiesa ir kompetenta izskatit jaunu sadzibu par pa-
sakumiem, ko veikusi atbildétaja valsts, izpildot spriedumu, ja $aja sadziba
ir ieklauta jauna butiska informacija par jautajumiem, kas nav izlemti ar

sakotnéjo spriedumu.



- Nemot véra lietas faktiskos apstaklus, iesniedzéja iebildumus par to, ka Aug-
staka tiesa nav parveértéjusi to pieradijumu pamatotibu, uz kuriem ta balsti-
jas parsudzétajos vecajos nolémumos, Tiesa noraidija ka nepienemamus
ratione materiae, jo Tiesa nevar izskatit sidzibas par to, ka nav novérststas
jau konstatéts parkapums.

- Tomeér pargjas sudzibas par arkartas tiesvedibas taisnigumu, kas sekoja péc
sakotnéjas tiesvedibas un bija atskirigas, tika atzitas par pienemamam, jo tajas
bija ietverta jauna informacija par $aja sprieduma neizlemtajiem jautajumiem.

- Jo 1pasi Augstaka tiesa bija noradijusi, ka Bochan Nr. 1 sprieduma Tiesa bija
atzinusi valsts tiesu lémumus par likumigiem un pamatotiem un pieskirusi
taisnigu atlidzibu par “sapratiga laika” garantijas parkapumu, lai gan faktiski
$o stdzibu Tiesa bija noraidijusi ka acimredzami nepamatotu, un tika konsta-
téts objektivas tiesas parkapums. Tiesa kvalificéja $adu valsts tiesas vértéjumu
ka “rupji patvaligu” un “taisnigumu noliedzosu’, jo Bochan Nr. 1 sprieduma
sagrozitais izklasts liedza iesniedzéjam iespéju izskatit vina ipasuma prasibu,
nemot véra Tiesas nospriesto, tadejadi radot jaunu 6. panta parkapumu.

- Attieciba uz individualiem sprieduma izpildes pasakumiem, iesniedzéjam
tika izmaksata kompensacija par moralo kaitéjumu 10 000 EUR apméra,
vina lieta tika atkartoti izskatita un valsts tiesas novérsa gan Bochan Nr. 1,
gan Bochan Nr. 2 sprieduma konstatétos parkapumus.

- Notika arl izmainas attieciba uz visparéjiem pasakumiem - 2017. gada tika
groziti procesualie tiesibu akti, izveidojot mehanismu ar galigo spriedumu
izbeigtu civillietu un kriminallietu parskati$anai, lai nemtu véra tiesi Tiesas
konstatétos Konvencijas parkapumus.

- Sa sprieduma izpildes procediru Ministru Komiteja izbeidza 2022. gada
februari.

- Ka liecina $i lieta, Tiesai nav kompetences izskatit stidzibas par tas pasas
spriedumu neizpildi, ja vien $adu jautajumu Tiesa nav izvirzijusi Ministru
Komiteja Konvencijas 46. panta 4. dala paredzétaja procediira. Taja pasa lai-
ka, ja valsts tiesibu akti paredz iespéju atjaunot tiesvedibu sakara ar Tiesas
konstatétajiem Konvencijas parkapumiem, Tiesai var bt kompetence lemt,
vai jaunais process atbilst taisnigas tiesas garantijam. Tadéjadi var apgalvot,
ka Tiesa var netiesi veicinat savu spriedumu izpildi.

- Tiesvedibas atjaunosana valsts tiesa, pamatojoties uz Tiesas konstatétu par-
kapumu, ir “visefektivakais, ja ne vienigais veids”, ka istenot restitutio in in-

tegrum principu. Tiesai nav kompetence “likt” atjaunot tiesvedibu, tomér,

109



ka Tiesa noradija 2017. gada lieta Moreira Feriera pret Portugali Nr. 2, gan-
driz visas (taja laika) 47 Eiropas Padomes dalibvalstis paredz $adu iespéju
kriminaltiesibu joma.

Var pat bt situacija, kad valsts tiesibu akti tiesi paredz vai var tikt interpre-
téti ka tadi, kas pielauj iespé&ju atjaunot tiesvedibu, ja Tiesa nav konstatéjusi
parkapumu attieciba uz konkréto personu, tomér §is personas lieta ir lidziga
tai, par kuru Tiesa ir lémusi (pieméram, citas personas, uz kuram ari attie-
cas prettiesiskais normativais akts, tika atbrivotas péc Tiesas sprieduma lieta
Rio Del Prada pret Spaniju). Taja pasa laika, ka més redzéjam Astradsson lie-
ta, valsts iestadém nav pienakuma atjaunot tiesvedibu visas lidzigas lietas,
kas ir noslégtas saskana ar res iudicata principu.

Nemot to véra, pieskirot kompensaciju saskana ar 41. pantu un gadijumos,
kad tas ir lietderigi, Tiesa biezi izmanto visparigu formulu, ka “vispieméro-
takais kompensacijas veids principa butu atkartota iztiesasana vai tiesvedi-
bas atjaunosana, ja tada tiek pieprasita”

Civillietas strida iz§kirSana, piemérojot pusu sacikstes principu, nozimé, ka res
iudicata princips ir spécigaks. Ir vairakas valstis, kas neparedz iespé&ju atjaunot
tiesas procesu péc tam, kad Tiesa ir konstatéjusi Konvencijas parkapumu (pie-
méram, Austrija, Belgija, Griekija, Francija, Irija, Malta, Polija, Slovénija).
Eiropa atskiras tiesibu tradicijas un doktrinas. Kamér Tiesa veic interesu
lidzsvaro$anu, nodro$inot Konvencija noteikto tiesibu aizsardzibu un nepa-
matoti neiejaucoties valstu tiesibu sistémas, valstu augstakas tiesas veic inte-
res$u lidzsvaro$anu , ievérojot Konvencijas standartus un taja pasa laika res-
pektéjot valsts varu, jo ipasi likumdevéja varas, kompetenci. Tomér visparéja
tendence Konvencijas dalibvalstis ir pieskirt restitutio in integrum principam
jégpilnu nozimi, vai nu izveidojot mehanismus, kas paredz atjaunot tiesvedi-

bu, vai arl interpretéjot esosos procesualos noteikumus ar tadu pasu meérki.



Il PARALELA SESIJA

Valstu pasakumu ECT spriedumu
izpildei uzraudziba un varas
dalisana;

nacionala konstitucionala
identitate ka kaveklis

ECT spriedumu izpildée



Arturs Kucs

Latvijas Republikas Satversmes tiesas tiesnesis

Es runasu latviski, jo latviesu valoda ir darga mums visiem Latvija. Latvie-
$u valodas apdraudéjums okupacijas laika bija viens no galvenajiem jautajumiem
astondesmito gadu beigas, kad notika demonstracijas pret padomju rezimu. Ka
Satversmes tiesa ir vairakkart atzinusi, valsts valoda Latvija ir dala no Latvijas
konstitucionalas identitates. Ierobezota laika dél es sava runa fokusésos uz panela
otro tému - nacionala konstitucionala identitate ka skérslis Eiropas Cilvéktiesibu
tiesas (ECT) spriedumu izpildei. Sava uzruna es vélétos vérst uzmanibu uz tris
aspektiem:

1) ieskicét Latvijas tiesibu sistémas atvértibu Eiropas Cilvéka tiesibu un pamat-

brivibu aizsardzibas konvencijai (ECPAK) un ECT nolémumu istenosanais

2) nacionalas konstitucionalas identitates jédzienu un ta ietekmi uz ECT lomu
un ECT spriedumu izpildi;

3) identificét riskus nacionalas identitates koncepta paplasinatai lietosanai, ka
ar1 ECT un nacionalo tiesu riciba eso$os lidzeklus, lai izvairitos no savstar-
péjas ignorésanas.

1) Latvijas Republikas Satversmes 89. pants paredz Latvijas tiesibu sistémas at-
vértibu starptautiskajam cilvektiesibam. Satversmes tiesa ir uzsvérusi: Satvers-
mes 89. pants noteic, ka valsts atzist un aizsarga cilvéka pamattiesibas saskana

ar Satversmi, likumiem un Latvijai saistoSiem starptautiskajiem ligumiem.
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No $a panta redzams, ka likumdevéja mérkis nav bijis pretstatit Satversmé
ietvertas cilvéktiesibu normas starptautiskajam cilvéktiesibu normam, bet
bijis gluzi pretéjs — panakt So normu savstarp&ju harmoniju.'”
Tiesa ir arl uzsveérusi, ka gadijumos, kad ir $aubas par Satversmeé ietverto cil-
vektiesibu normu saturu, tas tulkojamas péc iespéjas atbilstosi interpretaci-
jai, kada tiek lietota starptautisko cilvéktiesibu normu piemérosanas praksé.
Eiropas Cilvéktiesibu tiesas prakse, kas saskana ar saistibam, ko Latvija uz-
némusies ir obligata attieciba uz ECPAK normu interpretaciju un $i prakse
izmantojama ari attiecigo Satversmes normu tulkosanai.'”*
Satversmes tiesa ir noradijusi, ka Satversme nevar paredzét mazaku pamat-
tiesibu aizsardzibas standartu neka ECPAK.'” Satversmes atvértibas starp-
tautiskam tiesibam princips izpauzas ari tadejadi, ka gandriz ikviena Satvers-
mes tiesas noléemuma meés, Satversmes tiesas tiesnesi, atsaucamies vai nemam
véra ECT judikatiiru. Konvencijas izmanto$ana (atskiriba, pieméram, no Ei-
ropas Savienibas Pamattiesibu hartas) musdienas ir visparpienemta prakse
visparéjas jurisdikcijas un administrativajas tiesas. Var, protams, uzdot jauta-
jumu, ka Satversmes atvértibas starptautiskajam tiesibam princips ietekmétu
ECT nolémumu izpildi, ja ECT lemtu pretéji Satversmes tiesai. Bet vismaz
pagaidam $ads jautajums ir hipotétisks, tadél es par to neizteikSos plasak.
2) Nacionalas konstitucionalas identitates jédziens un ta ietekme uz ECT lomu
un ECT spriedumu izpildi.
Nacionalas konstitucionalas identitates jédziens vésturiski vairak ir ticis lie-
tots diskursa par Eiropas Savienibas tiesibu parakuma principu (supremacy
of EU law) attiecibas starp Eiropas Savienibas Tiesu un konstitucionalajam
tiesam, bet mazak ECT un nacionalo tiesu attiecibas. Tacu ideja par to, ka
konstitticijas normas vai konstitiicija ietvertas vértibas var bat pamats ECT
nolémumu neizpildei, nav jauna. Vacu tiesibu zinatnieks Martins Breiers
(Martin Breuer) jau 2019. gada runaja par ta saucamo principialo preto-
$anos (principle resistance) ECT spriedumiem - proti, situacijam, kuras
pamata tiesas spriedumu neizpildei ir nevis politiski apsvérumi, bet kon-
stitucionalo vai augstako tiesu nolémumi, kas liedz likumdevéjam, pat ja

likumdevéjs vélétos to darit, izpildit ECT noléemumu.'”

173 Satversmes tiesas 2000. gada 30. augusta sprieduma lieta Nr. 2000-03-01 secinajumu dalas 5. punkts.
174 Turpat.

175  Satversmes tiesas 2005. gada 14. septembra sprieduma lieta Nr. 2005020106 10. punkts.

176  Breuer M. (Ed.) Principled Resistance to ECtHR Judgments: A New Paradigm? Berlin: Springer, 2019.

113



Kas $odien ietekmeé $o diskursu? Es minésu vienu apstakli, kas manuprat, ir
nozimigs. Ka més, nacionalie tiesnesi, skatamies uz ECPAK un ECT lomu -
vai ECPAK ir ka sava veida Eiropas konstitiicija un ECT ir sava veida konsti-
tucionala tiesa? Argumenti tiesibu doktrina par labu $adam pienémumam
ir vairaki."”” Pirmkart, visas Eiropas Padomes dalibvalstis ir atzinusas ECT
jurisdikciju, dodot tiesibas ikvienam dalibvalsts pilsonim vérsties ECT. Otr-
kart, ECPAK ir inkorporéta vairuma dalibvalstu tiesibu sistému, dazkart pat
ar konstittcijai pielidzinamu rangu. Tre$kart, ECPAK ikdiena izmanto na-
cionalas tiesas. Visbeidzot, ECT vérté tiesibu evoluciju visas 46 dalibvalstis
un, pamatojoties uz to, lemj par kadas cilvéktiesibas aizsardzibas tvéruma
paplasinasanu (pieméram, nesena lieta Fedotova pret Krieviju'”®).

Tacu $is diskurss par Konvencijas un ECT konstitucionaliem organiem pie-
lidzinamu lomu bija izteikts gadus desmit ieprieks. Tadé] jautajums klateso-
$ajiem - vai més Sodien redzam ne tikai nacionalo konstitucionalo identi-
tati, bet ari Eiropas Padomes valstu kopéju konstitucionalo identitati, kas
atspogulojas tostarp ECPAK? Vai ECT loma ir bt par Eiropas konstitucio-
nalo vértibu veidotaju un sargataju?

Kapéc $is jautajums ir aktuals Sodien? Atsaucoties uz bijusa ECT prieks-
sédétaja Spano (Robert Spand) teikto — més arvien vairak piedzivojam si-
tuacijas, kuras valstis nevélas, lai starptautiskas institticijas, tostarp ECT vai
Eiropas Savienibas Tiesa, lemj par valsts iek§éjam lietam.

3) Identificét riskus nacionalas identitates koncepta paplasinatai lietosanai, ka
ari ECT un nacionalo tiesu riciba eso$os lidzeklus, lai izvairitos no savstar-
péjas ignorésanas.

Vai nacionala konstitucionala identitate var but §kérslis ECT spriedumu iz-
pildei? Ka starptautisko publisko tiesibu profesoram Latvijas Universitaté
mana atbilde batu vienkar$a — atbilstosi Vines Konvencijas par starptau-
tisko ligumu tiesibam 27. pantam nacionalas tiesibas nevar pamatot valsts
starptautisko saistibu neizpildi.

Tacu, skatoties no konstitucionalas tiesas tiesnesa perspektivas, konstitucio-
nalas tiesas loma ir sargat konstitticiju un konstitucionalo identitati. Konsti-
tucionala tiesa nedrikst laut parkapt konstitaicijas kodolu, pat ja tas ir saistits

ar ECT nolémuma izpildi.

177
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Tadeé] atbildes nav vienkar$as un, manuprat, ir mekléjamas nacionalo tie-
su un ECT savstarpéja ciena un konstruktiva dialoga. Seit ka pieméru es
vélos nosaukt ECT spriedumu lieta Savickis pret Latviju'”. Saja lieta ECT
Liela palata mainija tiesas iepriekséjo judikatiiru, kas bija nostiprinata lieta
Andrejeva pret Latviju'®, tostarp, nemot véra Satversmes tiesas noléemumu
Savicka lieta''. Tas pierada, ka nacionalas tiesas argumentacija var mainit
arl ECT praksi turpmakajas lietas.

Var diskuteét, vai instrumenti tiesu savstarpéjam dialogam ir pietiekami. T4, pie-
méram, profesors Dzozefs Veilers (Joseph Weiler) ir izteicis ideju par nacionalo
konstitucionalo tiesnesu iesaisti ECT Lielas palatas sédés lietas, kur ir jaizlemj

jautajumi, kas skar vienas vai vairaku valstu konstitucionalo identitati.'s*

Secinajumi:

ECPAK un ECT judikatara ir batiski veicinajusas to, lai Latvija un ari virkne
citu jauno demokratiju nostiprinatu tas vértibas, kas ir Eiropas Padomes dibinasa-
nas pamata — demokratija, cilvéktiesibas un tiesiskums. Manuprat, ECT spriedumu
ignorésana vai ECT kompetences ap$aubisana ir cel$ uz izolaciju un dialoga beigam.
Spriedumu neizpilde apdraud ECT legitimitati un autoritati, un es teiktu plasak - to
veértibu, kas ir Eiropas Padomes dibinasanas pamata, isteno$anu visas dalibvalstis.
Tadél, ka uzsvéris bijusais Vacijas Federalas konstitucionalas tiesas tienesis Andréass
Pauluss (Andreas Paulus), konstitucionalas identitates koncepts ir japieméro loti uz-
manigi. Vacijas Konstitucionala tiesa, kas o konceptu radija, lidz §im to nekad nav
piemeérojusi attieciba uz ECT.

Tadé] masdienu daudzlimenu konstitucionalaja sistéma (multilevel constitu-
tional system) gan nacionalajiem tiesne$iem ir jacensas novérst kolizijas ar ECT
nolémumiem, piemérojot sapratigu interpretaciju, gan ECT tiesnesiem janem véra

apskatamo jautajumu jutigums un ietekme uz valsts konstitucionalajiem pamatiem.

179  Eiropas Cilvéktiesibu tiesas 2022. gada 9. jinija spriedums lieta Savickis v. Latvia, pieteikums Nr. 49270/11.
180  Eiropas Cilvéktiesibu tiesas 2009. gada 18. februara spriedums lieta Andrejeva v. Latvia, pieteikums Nr. 55707/00.
181 Satversmes tiesas 2011. gada 17. februara spriedums lieta Nr. 2010-20-0106.

182  Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Concil of Europe. European Convention on
Human Rights and national constitutions. Report, Doc. 15741, 11 April 2023. Pieejams: pace.coe.int.



Jergs Polakeviés (J6rg Polakiewicz)

Eiropas Padomes Juridisko konsultaciju un publisko starptautisko

tiesibu direktorata direktors, juridiskais padomnieks

levads

Man ir liels prieks bat Riga. Esmu ipasi pateicigs organizatoriem par to, ka vini
mani uzaicinaja.

Esmu ieradies tiesi no CM DH sanaksmes, kas veltita ECT spriedumu izpildes
uzraudzibai. Tac¢u $odien es vélos pievérsties valstu tiesu un tiesu iestazu lomai, kas
ir manas doktora disertacijas, ko iesniedzu 1992. gada Heidelberga, temats.

Jauzsver, ka tas, ar ko es ar jums dalos, ir tikai mans personigais viedoklis.

Tiesu spriedumi starp nacionalajam un starptautiskajam tiesibam

Galvenais secinajums mana 1992. gada disertacija bija, ka ECT spriedumi ir
tiesi saisto$i valstu tiesam un tiesu iestadém.

Ka starptautiskie spriedumi var klat tie$i izpildami saskana ar valsts tiesibu
aktiem?

46 dalibvalstim nav vienotas atbildes. Nemot véra pastavo$o konstitucionalo
daudzveidibu visa Eiropa, pamatojums ne vienmér ir identisks, tacu tas vienmeér
ir balstits uz ECPAK ka liguma saistoda spéka kombinaciju apvienojuma ar valsts
tiesibu aktiem vai likumiem, ar kuriem ratificéta Konvencija, vai dazos gadiju-

mos ar ipasiem tiesibu aktiem, ar kuriem konvencija ieklauta valsts tiesibu aktos,
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piemeéram, 1998. gada Cilvéktiesibu likumu Apvienotaja Karalisté vai 2003. gada
Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas likumu Irija.

Galvenais arguments ir tas, ka, ratificéjot ECPAK, tiek garantétas materialas
tiesibu normas, tiesibas un brivibas, ka arl spriedumu saisto$ais spéks. Atbilstosi
46. panta 1. dalai, ir kluvis tiesi piemérojams valsts tiesibu aktos.

Sis ECT spriedumu saistosais spéks ir spéka tikai katra sprieduma personiska-
jas, materialajas un laika robezas.

Es vélétos to paskaidrot, sikak aplikojot tris piemérus, kas ipasi attiecas uz

valstu tiesam un tiesu iestadém.

Aizturesanas turpinasana

Sis ir paradigmatisks gadijums, kad parkapums turpinas, ja aizturésana tur-
pinas, pamatojoties uz tiem pasiem iemesliem, kurus ECT bija atzinusi par Kon-
vencijas parkapumu. Sida gadijuma iesniedzéja aizturésana ir “Tiesas sprieduma
konstatéto parkapumu nepartraukta paplasinasana un turpinasana™®.

Jau 1953. gada tika teikts, ka “tas ir pasas cilvektiesibu starptautiskas aizsardzibas
idejas izsmiekls, ja iedomajamies, ka cietusais paliek ieslodzijuma, pamatojoties uz
valsts augstakas tiesas spriedumu, kas, iespéjams, balstits uz parlamenta aktu, kur$ ir
pretruna Eiropas Konvencijai, kamér valdiba maksa zaud&jumu atlidzibu™®*.

Tipiski piemeéri ir pirmstiesas apcietindjuma turpinasana vai apcietinajums,
kas saskana ar ECT tika piemérots ar atpakalejosu spéku péc notiesasanas par no-
ziedzigu nodarijumu, ECPAK 7. panta parkapumu, vai par izteikumiem, kas tika
atziti par likumigu varda brivibas istenosanu.

Viens no piemériem, kas tika izskatits $is nedélas CM DH sanaksmé, ir Os-
mana Kavalas gadijums, kurs atrodas nepartraukta apcietinajuma kops 2017. gada
18. oktobra. Apstudzéts par méginajumu gazt valdibu 2013. gada Gezi parka noti-
kumu laika un par konstitucionalas iekartas gasanu 2016. gada julija apvérsuma
meéginajuma konteksta, ECT 2019. gada 10. decembri konstatéja, ka vina apcietina-
$ana un pirmstiesas apcietinajums tika veikts bez jebkadiem pieradijumiem, kas ap-
liecinatu pamatotas aizdomas, ka vin$ ir izdarijis noziedzigu nodarijumu (ECPAK
5. panta 1. dalas parkapums) un ka kriminalvajasana tika veikta ar sléptiem moti-
viem, proti, lai vinu apklusinatu un iebiedétu citus cilvéktiesibu aizstavjus (ECPAK

18. panta parkapums saistiba ar 5. panta 1. dalu).

183 Kavala pret Turciju lietas Cilvéktiesibu komisara 9. noteikuma 13. punkts.
184 Barna Horvath “The European Court of Human Rights”, OZoR 5 (1953) 166, 179. un 180. Ipp.
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Parkapumu tiesvediba ECT 2022. gada 11. julija konstatéja, ka atbildétaja valsts
nav izpildijusi savus pienakumus saskana ar ECPAK 46. panta 1. dalu. Ta uzskatija,
ka “18. panta parkapuma konstatésana kopa ar 5. pantu ir padarijusi spéka neeso$as
visas darbibas, kas izriet no apsiidzibam saistiba ar notikumiem Gezi parka un ap-
vérsuma méginajumu” (145. un 172. punkts).

Neraugoties uz $iem secinajumiem, 2022. gada 25. aprili Kavala galu gala tika
notiesats uz maza ieslodzijumu par méginajumu gazt valdibu. Vina apelacijas sa-
dzibas kasacijas instances tiesa (notiesajosais spriedums) un konstitucionalaja tiesa

(apcietinajums) joprojam tiek izskatitas.

Bérnu aizbildniba

Sie ir 1pasi sapigi gadijumi, kas ir steidzami jarisina ari tapéc, ka efektivu tie-
sisko aizsardzibu var nodrosinat tikai lidz bridim, kad bérns sasniedz 18 gadu vecu-
mu. Tas ir ari ipasi sarezgitas lietas, kas ietver “multipolaru pamattiesibu situaciju”
biologiska téva vai mates tiesibas, kam prettiesiski liegta saskarsme ar bérnu vai
aizgadiba par bérnu, bérna tiesibas un audzuvecaku vai adoptétaju tiesibas.

Viena no $adam lietam - Gorgiilii — pieteikuma iesniedzéjam bija divas reizes
jagriezas Vacijas Federalaja Konstitucionalaja tiesa, lai izpilditu ECT spriedumu. Ne
tikai pirmas instances tiesnesis, bet ari apelacijas instances tiesa uzskatija, ka ECT
nosaka tikai starptautiskajas tiesibas paredzétos pienakumus valdibam'®.

Es pilniba piekritu Vacijas Federalajai Konstitucionalajai tiesai $aja konteksta
parliecino$i paustajai idejai, ka valstu tiesneSiem nekad nevajadzétu “formali” pie-
mérot ECT spriedumus. Tapat ka visas lietas, kas saistitas ar bérniem, bérna in-
tereses, ka arl bérna un vina audzuvecaku vai adoptétaju sarezgitas emocionalas
attiecibas prasa visaptverosu situacijas izvértéjumu ne tikai no biologiska téva vai
mites viedokla un ne tikai no juridiska, bet ari no psihologiska viedokla. Sadus
novértéjumus var veikt tikai kompetentas valsts iestades, un to rezultati laika gaita

noteikti mainisies.

Tiesibu akta, kas atzits par ECPAK parkapumu, turpinata piemérosana

Deklarativie ECT spriedumi galvenokart attiecas uz konkréta tiesibu akta pie-
meéro$anu pieteikuma iesniedzéjam, nevis uz pasu tiesibu aktu. Atseviskos pietei-
kumos ECT izskata tiesibu aktu piemérosanu konkrétaja lieta. Tapéc deklarativo

spriedumu saisto$ais spéks tikai iznémuma karta attiecas ari uz attiecigaja gadijuma

185 Oberlandesgericht des Landes Sachsen-Anhalt, Beschluss vom 30. Juni 2004 - 14 WF 64/04).

118


C:\Volumes\KRISTAPS_3\Satversmes tiesa\ST konference Tiesu varas loma Eiropas CilveÌĄktiesiÌĄbu 02-01-2024\Finala_versijas\Paralela_II\LatviesÌĆu\quot;https:\hudoc.echr.coe.int\eng

piemérotajam tiesibu normam. Tas var notikt, ja in concreto pieméro$ana obligati
ietver secindjumu izdari$anu par konkrétam tiesibu normam. Tadé] ir rapigi jaana-
lizé spriedums, ne tikai ta rezolutiva dala, bet ari motivu dala.

Sada iznémuma gadijuma, lai izvairitos no starptautiskas atbildibas, nevar at-
saukties uz valsts noteikumiem par pilnvaru sadalijumu starp konstitucionalajam
iestadém. Pat ja tikai likumdevéjam ir pilnvaras pienemt vajadzigos jaunos tiesibu
aktus, valstu tiesas rikosies prettiesiski, ja tas turpinas piemérot tiesibu aktus, ku-
rus ECT ir neparprotami atzinusi par neatbilstosiem ECPAK. Sis pienakums, kas ir
tikpat skaidrs, cik beznosacijumu, ir saistoss visam valsts iestadém, ka, pieméram,
Vacija saskana ar Pamatlikuma 20. panta 3. dalu.

Tomeér es nevélos noniecinat problémas, ar kuram valstu tiesnesi var saskarties
konkrétas lietas, jo ipasi, ja runa ir par lietam, kuras ECT konstaté, ka nav atbilstosa
tiesiska reguléjuma noteiktiem cilvéktiesibu iejauk$anas gadijumiem (pieméram,
uzraudzibas pasakumiem), vai atzist tiesibu aktus par diskrimingjosiem. Sados ga-
dijumos likumdevéjam parasti ir dazadas iespéjas, un vinam ir “ricibas briviba’, ka
labot situaciju, un tiesnesi nedrikst ietekmeét $adus parlamenta lémumus.

Taja pasa laika turpinat piemérot tiesibu normu, kas atzita par diskriminéjosu,

ir pretruna ar Konvenciju, ka ECT noléma Vermeire lieta.

Tilts

Saskana ar starptautiskajam tiesibam nav pielaujams atsaukties uz valsts tiesi-
bu aktu noteikumiem, lai attaisnotu starptautisko saistibu neizpildi (Vines Konven-
cijas par starptautisko ligumu tiesibam 27. pants).

Lielakaja dala valstu konstitiicija ir valsts augstakas pakapes tiesibu akts.
Tai parasti ir prioritate ari par starptautiskiem noligumiem, kuriem ir tikai parasta
likuma spéks.

Starptautisko tiesibu parakums pret konstitucionalo parakumu - kas ir notei-
coSais?

Kolégi no ES tiesibu jomas izmanto tilta analogiju. Kad valstis ir ratificéjusas
ES ligumus, tas ir pargajusas pari tiltam, un atpakalcela vairs nav; tikai Luksembur-
gas tiesas ir kompetentas autoritativi interpretét ES tiesibu aktus un lemt, vai ES
tiesibu akti ir pienemti ultra vires vai ne.

Lai kada butu tas nozime ES tiesibas, §i analogija noteikti nav piemérojama,
ciktal tas attiecas uz ECPAK. ECPAK nav izveidojusi parnacionalu tiesisko karti-
bu, bet “ECT ir cilvéktiesibu aizsardzibas sistémas nervu centrs, kas apstaro prak-

tiski visu Eiropas valstu iekséjas tiesibu sistémas. Ta nosaka juridiskos standartus,
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kas caurvij ligumslédzéju valstu tiesisko kartibu, standartus, kuri ietekmé un veido
valstu iekséjos tiesibu aktus un praksi” (“Izvérté$anas grupas zinojuma Ministru
Komitejai par ECPAK” prieksvards, 2001. gada 27. septembris).

Vélos minét pieméru par GS zinojumu saskana ar ECPAK 52. pantu par Polijas
Konstitucionala tribunala divu léemumu - K6/21 un K7/21 - sekam.

Sajos spriedumos Konstitucionalais tribunals atzina, ka ECPAK, jo ipasi tas
6. pants, kas garanté lietas taisnigu izskatisanu (ka to interpretéjusi ECT), nav sade-
rigs ar Polijas konstittciju. Polijas Konstitucionalais tribunals savos spriedumos ne
tikai pienéma ultra vires parbaudi, bet ari atsaucas uz konstitucionalo identitati ka
skérsli ECPAK istenosanai, runajot par “tiesibam uz pretosanos’, kad saduras iekseé-
jie un starptautiskie standarti.

Sava zinojuma, kas publicéts 2022. gada 23. novembri, GS secinaja, ka $ie divi
spriedumi liek apsaubit ECT iedibinato un ekskluzivo kompetenci piemérot un in-
terpretét Konvencijas tiesibas. Miisu konteksta galvenais ir 25. punkts: “Konvencijas
19., 32. un 46. pants atspogulo to, ka Augstas Ligumslédzéjas Puses (HCP) atzist Ei-
ropas Tiesu ka neatkarigu tiesu iestadi, kurai ir galiga vara nodrosinat konsekventu
Konvencijas interpretaciju un piemérosanu starp visam Augstajam Ligumslédzéjam
Pusém.

Ministru Komiteja apstiprinaja GS secindjumus. Lémumos, kas pienemti 1468.
DH sanaksmé 2023. gada janija, Ministru Komiteja pasi “uzsvéra, ka saskana ar
Eiropas Konvencijas 46. pantu Polijas brivpratigi uznemtais pienakums ievérot Ei-
ropas Tiesas spriedumus ir saisto$s un beznosacijumu, un tads tas paliek neatkarigi
no jebkadiem skérsliem, kas var pastavét valsts tiesiskaja reguléjuma”. Ministru Ko-
miteja atgadinaja, ka $ada pieeja ir pretruna ne tikai Polijas pienakumam “ievérot
Tiesas galigo spriedumu, bet ari tas pienakumam saskana ar 1. pantu nodrosinat
Konvencija noteiktas tiesibas un brivibas, ko Eiropas Tiesa autoritativi interpretéju-
si saskana ar 32. pantu”

Vai tas nozimé, ka tilta analogija attiecas ari uz ECPAK? Konstitticijai vai pat
konstitucionalajai identitatei saskana ar ECPAK nav nozimes?

Si aina nebiitu pilniga, ja nepieminétu divus spriedumus attieciba uz Latviju —
Savickis un citi [2022] un Valiullina un citi [2023].

Abi spriedumi ir nedalami saistiti ar Latvijas vésturi, ko raksturo valodas
un kultaras izdzivo$ana, neraugoties uz brutalo padomju okupaciju, un galu gala
valstiskuma atjaunosana 1991. gada. Tiesi Saja konteksta ECT izskatija padomju
okupacijas laika iegutas tiesibas uz pensiju vai Latvijas krievvalodigas minoritates

tiesibas uz izglitibu.
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Savicka lieta ECT noradija, “ka butisks $aja sakara ir (...) Latvijas Republi-
kas konstitucionalais pamats péc neatkaribas atjaunosanas” Saja konteksta izvirzi-
tais meérkis, proti, izvairities no nelikumigas okupacijas un aneksijas laika istenotas
imigracijas politikas seku apstiprinasanas ar atpakalejosu spéku, bija saskana ar cen-
tieniem atjaunot valsts dzivi péc neatkaribas atjaunosanas.

Valiullinas lieta ECT atzina, ka valsts valoda ir “viena no konstitucionalajam pa-
matvértibam tapat ka valsts teritorija, valsts organizatoriska strukttira un valsts karogs”

Konstitucionalas identitates prasibu ievéros$ana nav bez apdraudéumiem,
ta var but “potenciali bistama un slidena”, ka norada tiesnesi O‘Lirija, Grozevs un
Lemmenss sava kopigaja atskirigaja viedokli Savicka lieta.

Galu gala svarigi ir tas, ka $is pilnvaras tiek istenotas; jebkurai konstitucionalas
identitates principu pieméro$anai jabalstas uz kopigam vértibam, kas tiek saprastas
saskana ar kopigiem Eiropas standartiem, ka noteikts ECPAK un valstu konstittcijas.

ECPAK noteikti nav vienvirziena tilts. Ta ir stabila tikai tad, ja balstas uz di-
viem vienlidz svarigiem pilariem - starptautiska un nacionala. Ka atgadinaja ge-
neralsekretars Braitona, “efektiva cilvéktiesibu aizsardziba sakas un beidzas majas.
Tiesas mérkis nekad nav bijis parnemt atbildibu no valstu tiesam”.

Tiesi tas, ka starptautisko tiesibu absoluta prioritate, no vienas puses, un kon-
stitlicija, no otras puses, ir savstarpéji izslédzosas, ir So attiecibu genialitate. Ne abs-
trakti atrisinat spriedzi, bet gan izmantot to radosi un produktivi, lai npemtu véra
visas konfliktéjosas intereses un legitimas intereses - tas ir tas, kas raksturo tiesnesa

lomu funkcionéjosa konstitucionala demokratija.

Mobili elementi

Tilta vieta es dodu prieksroku “mobila elementa” télam, ko ieviesa bijusais Vacijas
Federalas konstitucionalas tiesas prezidents, Andréass Voskile (Andreas VofSkuhle) sava
runa ECT 2014. gada janvari, lai izskaidrotu attiecibas starp Eiropas un augstakajam un
konstitucionalajam tiesam. Ta viet, lai rotétu ap savam asim, tas “ir atkarigas no pa-
staviga dialoga, lai koordinétu pamattiesibu aizsardzibu daudzlimenu sistéma”. Jebkura
péksna viena vai vairaku mobilu elementu kustiba noteikti ietekmé sisttmu kopuma.

Daudzveidiba ir dzili iestradata musu Eiropas konstitucionalaja ainava. Eiro-
pas limena juridiskais diskurss reti kad sasniedz tadu vérienu un dzilumu ka valsts
limeni, kas, ka atziméja Diters Grims, notiek daudz ciesaka lidzdalibas un atbildibas

konteksta'®e,

186  Grimm D. Europa ja — aber welches? Zur Verfassung der européischen Demokratie, C.H. Beck Miinchen, second edition
2016, p. 171.
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Starptautiskie tiesne$i zinama méra bauda lielaku brivibu neka vinu nacionalie
kolégi un tadéjadi lidzsvaro $o faktu, respektéjot nacionalo tiesu identitati. Tas at-

spogulojas ECT atsaucé uz ricibas brivibu un subsidiaritates principu.

Secinajumi

Neparspilésim nesaderibas gadijumus: “krito$s koks rada lielaku troksni neka
augo$s mezs”. Kopuma konstitucionalajam un augstakajam tiesam, kas strada ciesa
sadarbiba un dialoga ar ECT, ir daudz kopiga.

Lai saglabatu uzticibu, Eiropas projektam jabalstas uz savstarpéju cienu un uz-
ticésanos, labu gribu un sadarbibu. Lai “mobilie elementi” turpinatu funkcionét un
lai tiktu saglabats kopéjais lidzsvars, katrai sistémas dalai ir javeic savs uzdevums ar
izpratni.

Tas viss prasa no visiem iesaistitajiem dalibniekiem ne tikai sirsnigu dialogu
un gatavibu batiski un parredzami iesaistities citu tiesu izmantotajos argumentos,
bet ari atzit noteiktus kopé&jus (minimalos) standartus, kas parsniedz nacionalas un

parnacionalas tiesibu sistémas robezas.



Heinrihs Amadejs Volfs (Heinrich Amadeus Wolff)

Vacijas Federalas konstitucionalas tiesas tiesnesis

A. levads

Man ir liels gods $odien atkal but $eit. Es labi atceros, ka pagajusaja gada ru-
naju ar jums par Latvijas Republikas Satversmes un Satversmes tiesas gadadienu.
Minéju, ka kads mans iru draugs teica, ka mana anglu valoda ir tik smiekliga, ka
es varétu nopelnit daudz naudas, uzstajoties televizija, ja vien es neuzlabotu savas
anglu valodas prasmes. Ta ka §1 nauda man galu gala varétu but vajadziga nakot-
né, esmu darijis visu iespéjamo, lai izpilditu $o nosacijumu. Tapéc man vélreiz
jaladz jasu pacietiba attieciba uz manam anglu valodas prasmém.

Pagajusaja gada mani $okéja lielais taimeris, kas radija atliku$o runas laiku.
Sogad esmu ieradies sagatavojies. Man ir desmit mindites, bet, ja precizi devinas
minttes un desmit sekundes, lai detalizéti izklastitu otras paralélés sesijas tematu
“Valstu pasakumu ECT spriedumu izpildei uzraudziba un varas dali$ana: nacionala

konstitucionala identitate ka izpildes kavéklis EST spriedumu izpildé”

B. Pamata jautajumi
I. Konvencijas juridiskais statuss Vacija
Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija (turpmak —

Konvencija) lauj ligumslédzéjam pusém pasam izlemt, ka tas pildis savu pienakumu
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ievérot Konvencijas noteikumus.'®” Vacija Konvencija ir tie$i piemérojams federalais
likums.'® Tomér tam ir tikai parasta federala likuma statuss. Lidz ar to Konvencijai
parasti nevar pieskirt prioritati par citiem federalajiem likumiem, kas ir jaunaki vai
specifiskaki.'® Vacijas Federala Konstitucionala tiesa censas kompensét o nedaudz
neveiklo situaciju, pirmkart, interpretéjot jaunakus federalos likumus, nemot véra
Konvenciju, un, otrkart, interpretéjot Vacijas pamattiesibas, nemot véra Konvenci-
ju, un izvértéjot attiecigo likumu atbilstosi $im pielagotajam standartam.' Prakse,
interpretéjot Vacijas pamattiesibas Konvencijas izpratné, Federala Konstitucionala
tiesa biezi vien izveérté, vai rezultats, kas iegiits, pamatojoties uz Vacijas pamattiesi-
bam, ir saderigs ar Eiropas Cilvéktiesibu tiesas praksi'®! (turpmak - Tiesa). Turklat
Federala Konstitucionala tiesa “lasis starp rindinam’, lai atklatu garantijas, kas nav
skaidri noteiktas Vacijas Pamatlikuma, pieméram, jo Ipasi nevainiguma prezum-

pciju,'* tiesibas uz taisnigu tiesu'”® un parmeérigi ilga tiesas procesa aizliegumu'**.

Il. Lietas, kuras Tiesa ir pienémusi spriedumu pret Vaciju

Jautajums par Konvencijas juridisko statusu Vacijas tiesibu aktos ir diezgan
butisks, jo, neraugoties uz butiskam lidzibam, saglabajas atskiribas gan attieciba uz
formuléjumu, gan interpretaciju. Tiesa ir pienémusi spriedumus pret Vaciju lietas,
kas citstarp attiecas uz:

- biezi vien parmérigu tiesvedibas ilgumu;

- Vacijas valsts dienesta darbinieku stingro lojalitati pret Konstittciju;'*

- biologiska, bet ne juridiska téva vajo stavokli Vacijas gimenes tiesibas;'*

187 Federalas Konstitucionalas tiesas (BVerfGE) [émumi, - BVerfGE 111, 307<316>; BVerfGE 128, 326<367>; BVerfGE 148,
296 (Civildienesta ierédnu streiki), 127. punkts.

188 BVerfGE 74, 358 <370>; BVerfGE 82, 106 <120>; BVerfGE 111, 307 <316 f.>; BVerfGE 128, 326 <367>; BVerfGE 148,
296 (Civildienesta ierédnu streiki), 127. punkts.

189 BVerfGE 138, 296, 248. punkts.

190  BVerfGE 128, 326 <369>: Pamatlikuma saturiska fokuséanas uz cilvéktiesibam izpauzas Vacijas tautas neaizskaramo
un neatnemamo cilvéktiesibu atzidana, kas jo ipasi ietverta Pamatlikuma 1. panta 2. dala. Pamatlikuma 1. panta 2. dala
ir paredzéta Tpasa aizsardziba pamata cilvéktiesibam. Kopa ar Pamatlikuma 59. panta 2. dau $is noteikums ir pamats
konstitucionalajam pienakumam izmantot Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvenciju tas konkrétaja
izpausmé ka interpretacijas vadliniju pat Vacijas pamattiesibu piemérosana. Tadéjadi Pamatlikuma 1. panta 2. daja nav
varti, kas Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijai pieskirtu tiesu konstitucionalu rangu, tacu sis
noteikums ir vairak neka nesaisto$s programmatisks pazinojums, jo tas paredz Pamatlikuma interpretacijas principu un
paskaidro to, ka ta pamattiesibas ir jasaprot ari ka visparéjo cilvéktiesibu izpausme un ir iestradajis tas ka minimalo stan-
dartu (sk. BVerfGE 74, 358 <370>; 111, 307 <329>; [...]").

191 BVerfGE 160, 79, 101. punkts.

192 BVerfGE 82, 106, 86. punkts; BVerfGE 74, 358, 35. punkts.

193 BVerfGE 110, 339, 10. punkts.

194 Federala konstitucionala tiesa, Stdzibu palatas 2015. gada 20. augusta rikojums - 1 BvR 2781/13 - Vz 11/14 -, 29. punkts.

195 CT, 1995. gada 26. septembra spriedums - 17851/91, NJW 1996, 375 ff.

196  ECT 2004. gada 26. februara spriedums lieta Gérglilii pret Vaciju, lesniegums Nr. 74969/01; BVerfGE 111, 307 <330
ff.> - Gorgll; sk. ari BVerfGE 127, 132, 74. punkts.
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- slavenibu personibas jeb publicitates tiesibu aizsardzibu;'*’

- aizsardzibu pret reformu un preventivo pasakumu piemérosanu likumpar-
kapéjiem ar atpakalejosu spéku;'*®

- sekam, ko rada slepeno policistu un provokatoru nelikumiga izmantosana
kriminalprocesa;'*

- nepielaujamibu lietot piespiedu vemsanas lidzeklus potencialajiem narkoti-
ku tirgotajiem;**

- un nakotné, iespéjams, ari attieciba uz civildienesta ierédnu streikiem.

lll. Pienakums ieverot Tiesas judikaturu

Ja Tiesa konstaté, ka Vacijas tiesas 1émums nav saderigs ar Konvenciju, tas
vien nenozimé, ka léemums zaudé spéku valsts limeni. Iemesls tam ir tads, ka Tiesas
spriedumiem ir deklarativs raksturs un tie ir adreséti Vacijas Federativajai Republi-
kai ka ligumslédzéjai pusei.

Tomeér, neraugoties uz to, ka konkréta tiesvediba valsts limeni bija kluvusi ga-
liga, pastav iespéja izpildit Tiesas léemumu, jo Vacijas procesualajas tiesibas ir pare-
dzéts atbilstoss tiesiskais pamats tiesvedibas atjaunosanai.*”'

Turklat Federala Konstitucionala tiesa ir ieviesusi konstitucionalu pienakumu
nemt véra tiesas léemumus.”” Ja Vacijas tiesa pienacigi nenem véra attiecigo Tiesas
praksi tada veida, kas atbilst starptautisko tiesibu atvértibas principam, tas var bat

patstavigs pamattiesibu parkapums, par kuru var iesniegt konstitucionalo sadzibu

197  ECT 2004. gada 24. junija spriedums lieta von Hannover pret Vaciju, lesniegums Nr. 59320/00, 64. punkts; sk. arf ECT
2004. gada 16. novembra spriedumu lieta Karhuvaara und lltalehti pret Somiju, lesniegums Nr. 53678/00, 45. punkts;
BVerfGE 101, 361 <390 ff.> - Caroline II; jau agrak BVerfGE 34, 269 <283>; BVerfGE 120, 180 <220 f.> - Caroline Ill.

198  Pamatojoties uz ECT, Miicke pret Vaciju, 2009. gada 17. decembra spriedums, Nr. 19359/04; BVerfGE 109,
133<159>(Preventiva aizturé$ana l); BVerfGE 128, 326<370>(Preventiva aizturésana lI).

199  ECT, 2014. gada 23. oktobra spriedums 54648/09, NJW 2015, 3631; ECT, 2020. gada 15. oktobra spriedums -
40495/15, NJW 2021, 3515; vél citadi Federala konstitucionala tiesa, 2014. gada 18. decembra rikojums par nepielai-
ganu - 2 BVR 209/14 -, juris, NJW 2015, 1083 ff.

200  ECT, Jalloh pret Vaciju, 2006. gada 11. jalija spriedums lieta Nr. 54810/00, NJW 2006, 3117 ff.

201 Civilprocesa kodeksa 580. panta 8. dala; Administrativo tiesu procesa kodeksa 153. pants saistiba ar Civilprocesa ko-
deksa 580. panta 8. daju; Darba tiesu likuma 79. pants saistiba ar Civilprocesa kodeksa 580. panta 8. dalu; Fiskalo tiesu
procesa kodeksa 134. pants saistiba ar Civilprocesa kodeksa 580. panta 8. dalu.

202 BVerfGE 128, 326 <368 f.>. “Izmantojot Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvenciju ka interpreta-
cijas vadlinijas, Federala konstitucionala tiesa nem véra ari Eiropas Cilvéktiesibu tiesas [émumus, pat ja tie neattiecas uz
to pasu jautajumu. Tas pamatojas uz faktisko virzibas un noradijumu funkciju, kas ir saistita ar Eiropas Cilvéktiesibu tiesas
judikattru attieciba uz Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas interpretaciju, ari arpus kon-
krétas lietas |émuma (attieciba uz $o noradijumu funkciju sk. BVerfGE 111, 307<320>; Federalas konstitucionalas tiesas
palatas lémumus, Kammerentscheidungen des Bundesverfassungsgerichts - BVerfGK 10, 66 <77 f.>; 10, 234<239>;
katra no tiem ir papildu atsauces). Ta ka Pamatlikuma mérkis ir izvairities no pretrunam starp valsts tiesibu aktiem un
Vacijas saistibam saskana ar starptautiskajam tiesibam, ja iesp&jams, un nemot véra starptautisko tiesu iestazu lémumu
vismaz faktisko precedenta raksturu, Eiropas Cilvéktiesibu tiesas lemumu ietekme valstu limeni 3aja zina nav ierobezota
ar pienakumu, kas izriet no Pamatlikuma 20. panta 3. dalas saistiba ar 59. panta 2. daju, nemt véra $os Iémumus tikai at-
tieciba uz apstak|iem, uz kuriem pamatoti konkrétie Iémumi (sk. BVerfGE 109, 13 <23 f.>; 109, 38 <50>; 111, 307 <318,
328>; 112, 1 <25>; 123, 267 <344 ff., 347>; BVerfGK 9, 174 <193>). Tadéjadi Konstitticijas atvértiba starptautiskajam
tiestbam pauz izpratni par suverenitati, kas ne tikai atbalsta integraciju starptautiskaja un parnacionalaja konteksta un to
turpmaku attistibu, bet ari to prasa un sagaida. Nemot to véra, pat Vacijas konstitlcijas “pédéjais vards” nav pretruna
starptautiskajam un Eiropas tiesu dialogam, bet gan nodrosina ta normativo pamatu. Sk. ari BVerfGE 148, 296 (Civildie-
nesta ierédnu streiki), 130. punkts.
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Federalaja Konstitucionalaja tiesa.””® Pienakuma nemt véra Tiesas praksi obliga-

tums ir atkarigs no ta, cik liela méra §i judikatara attiecas uz izskatamo lietu.**

C. lerobeZojumi attieciba uz pienakumu nemt veéra Tiesas judikatiru
Saistiba ar ierobezojumiem attieciba uz pienakumu ievérot Konvencijas notei-

kumus un Tiesas [émumus var noskirt §1 pienakuma maiga un stingra relativizaciju.

IV. Maigie adaptacijas lidzekli

1. Saskanos$ana, kas vérsta uz iznakumu

Ta ka Konvencija ir saistosa, ir loti svarigi, cik vien iesp&jams, izvairities no
jebkadam pretrunam attieciba uz galigo rezultatu. Tomér tas neprasa terminu vai
juridisko doktrinu saskanotibu vai identiskumu. Federala Konstitucionala tiesa lie-
to frazi, ka saskano$ana ir “vérsta uz iznakumu”**® Galvenais mérkis ir izvairities no
starptautisko ligumu parkapumiem.?

Tas ir ipasi svarigi, kad Federala Konstitucionala tiesa mégina retrospekti-
vi pielagot konstitucionalos noteikumus péc tam, kad Tiesa ir pienémusi Vacijai
nelabvéligu spriedumu, lai izvairitos no atkartota nosodijuma. Pieméram, tas, ka
Tiesa atzina, ka parkapéjiem pieméroto labosanas un preventivo pasakumu paga-
rinasana ar atpakalejosu spéku parkapj atpakalejoso sodu aizliegumu, kas pare-

dzéts Konvencijas 7. panta*”’

, nebija par iemeslu tam, ka Federala konstitucionala
tiesa kvalificéja labosanas un preventivos pasakumus ka sodu. Ta drizak pieméro-
ja visparigo atpakalejosa spéka aizliegumu, kas izriet no tiesiskuma principa un at-
tiecas uz visiem ierobezojosiem pasakumiem, Ipasi stingri piemérojot to labosanas
un preventiviem pasakumiem, tadéjadi nonakot pie ta pasa secinajuma, pie kada
ta batu nonakusi, ja batu piemérojams kriminaltiesibu aktu atpakalejosa spéka

aizliegums.*®®

203 BVerfGE 111, 307 <329 f.>; Federala konstitucionala tiesa, Otra Senata otras palatas 2014. gada 18. decembra riko-
jums - 2 BvR 209/14, 41. punkts; sk. ari BVerfGE 128, 326 <368>.\=

204 BVerfGE 148, 296 (lerédnu streiki), 129., 132. un 173. punkts; BVerfGE 128, 326, 89. punkts.

205  BVerfGE 128, 326 <369>: “Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas izmanto3ana par Pamatli-
kuma noteikumu interpretacijas vadliniju ir vérsta uz iznakumiem, tapat ka pati Eiropas Cilvéka tiesibu un pamatbrivibu
aizsardzibas konvencija attieciba uz tas isteno$anu valsts liment: tas mérkis nav shematiski paraléli saskanot atseviskas
konstitucionalas koncepcijas, bet gan novérst starptautisko tiesibu parkapumus. Lai gan biezi vien var bat vieglak
novérst vai izvairities no starptautisko tiesibu parkapumiem, ja valsts tiesibu akti ir saskanoti ar Konvenciju, saskana
ar starptautiskajam tiesibam tas nav obligati: Konvencija Jauj ligumslédzéjam pusém pasam izlemt, kada veida izpildit
savu pienakumu ievérot Konvencijas noteikumus (sk. BVerfGE 111, 307 <316> ar turpmakam atsaucém un <322>; sk.
arm ECT 2000. gada 13. jalija spriedumu lieta Nr. 39221/98 un Nr. 41963/98, Scozzari un Giunta pret Italiju, para. 249;
Tomuschat, German Law Journal, Volume 5 [2011], p. 513 [517 f.] attieciba uz principu, ka dalibvalstij, kuru ECT ir no-
tiesajusi, ir tiesibas brivi izvéléties lidzek|us, lai izpilditu savus pienakumus saskana ar ECPAK 46. pantu).” Sk. BVerfGE
148, 296 (lerédnu streiki), 130. punkts.

206 BVerfGE 148, 296 (lerédnu streiki), 131. punkts.
207  ECT, 2011. gada 24. novembra spriedums - Lieta Nr. 4646/08 - O.H. pret Vaciju, 103. punkts.
208 BVerfGE 128, 326, 87. punkts; BVerfGE 134, 33 86. punkts.
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2. Interpretacija atkariba no konteksta

Turklat Federala Konstitucionala tiesa arl norada, ka jebkura adaptacija ir ja-
izverté, nemot véra konkréto kontekstu.?”” Tas nozimé, ka Tiesas judikattra péc ie-
spéjas rupigak jaintegré esosaja valsts tiesibu sistéma.**

Tapéc starptautisko tiesibu jédzienus nedrikst pienemt bez izskiribas. Dazu
tiesibu normu formul&jumu lidzibas nedrikst aizklat atskiribas, kas izriet no tiesibu
sistému konteksta: attieciga starptautiska liguma cilvéktiesibu saturs aktiva (atzisa-
nas) procesa ir “japielago” sanémeéjas konstitucionalas sistémas kontekstam.?"!

No Pamatlikuma viedokla raugoties, jo ipasi nemot véra Tiesas vértéjumus,
samériguma princips tiek nemts véra ka neatnemams konstitucionals princips. Tas
ipasi attiecas uz gadijumiem, kad tekstuali lidzigu garantiju gadijuma Tiesas auto-
nomi izstradata jédziena interpretacija atskiras no attieciga jédziena interpretacijas

saskana ar Pamatlikumu.??

V. levérosanas pienakuma stingrie ierobeZojumi

Federala Konstitucionala tiesa ari uzsver, ka pastav ierobezojumi valsts tiesibu
sisttmas un Konvencijas tuvinasanas iespéjam. Federala konstitucionala tiesa tos
sauc par $kérsliem starptautisko tiesibu atzidanai.”** Federala Konstitucionala tiesa
ir noteikusi §adus skaidrus ierobezojumus®'*:

- pamattiesibu interpretacija tada veida, kas ir atvérta Konvencijai, nedrikst
ierobezot pamattiesibu aizsardzibu, ko citiem nodro$ina Pamatlikums. Tas
var klat nozimigi multipolaras pamattiesibu attiecibas;

- pamattiesibu interpretacijai, kas atbilst Konvencijai, ir japaliek atzitu tie-
sibu aktu interpretacijas metozu robezas. Vacijas tiesam ir pienakums dot

prieksroku interpretacijai saskana ar Konvenciju tikai tiktal, ciktal pastav

209 BVerfGE 128, 326 <369>: “Nemot to véra, ir jakonstaté, ka normu tekstu lidziba nedrikst aizklat atskiribas, kas izriet no
tiestbu sistému konteksta. Tas attiecas uz Pamatlikuma jédzienu interpretaciju, kas ir atvérta starptautiskajam tiesibam,
un lidziga veida uz interpretaciju, kas balstita uz konstiticiju salidzino$o analizi. Attieciga starptautiska liguma cilvék-
tiestbu saturs aktiva (atzisanas) procesa ir “japielago” uznemosas konstitucionalas sistémas kontekstam” (sk. Haberle,
Européische Verfassungslehre, 7th Edition 2011, p. 255 f.; sk. ari Dreier, GG, Volume 1, 2nd Edition 2004, Art. 1(2),
20. punkts). Sk. BVerfGE 148, 296 (lerédnu streiki), 131. punkts.

210 BVerfGE 128, 326<370>; BVerfGE 111, 307<327>; BVerfGE 148, 296 (lerédnu streiki), 135. punkts.

211 BVerfGE 128, 326<370> ar atsauci uz Héaberle, Europaische Verfassungslehre, 7th Edition 2011, 255. Ipp.

212 BVerfGE 128, 326<370>; BVerfGE 111, 307<324>; BVerfGE 148, 296 (lerédnu streiki), 153. punkts; BVerfGK 3, 4 <8 ff.>).

213 BVerfGE 128, 326 <370>; BVerfGE 137, 273, 130. punkts

214 BVerfGE 128, 326 <370>; "f) Starptautisko tiesibu interpretacijas robezas izriet no Pamatlikuma. Pirmkart, pamattiesibu
interpretacija, kas ir atvérta starptautiskajam tiesibam, nedrikst novest pie pamattiesibu aizsardzibas, ko nodrosina Pa-
matlikums, ierobezosanas; to izslédz ari pati Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija (sk. ECPAK
53. pantu; sk. BVerfGE 111, 307 <317>). Sis starptautisko tiesibu atzidanas $kérslis var k|Gt nozimigs multipolaras pam-
attiesibu attiecibas, kuras brivibas palielinasana vienam pamattiesibu subjektam nozimé brivibas samazinasanu otram
(sk. Wahl/Masing, JZ 1990, p. 553 ff.; Hoffmann-Riem, EuGRZ 2006, p. 492; Calliess, in: Merten/Papier, HGR, Volume
II, 2006, punkts 44 para. 18 ff. ar turpmakam atsaucém). Konvencija paredzétas interpretacijas iespéjas beidzas, ja $ada

interpretacija vairs nav pienemama saskana ar atzitajam likumu un konstitlcijas interpretacijas metodém (sk. BVerfGE
111, 307 <329> [...]))"; sk. ari BVerfGE 148, 296 (lerédnu streiki), 132. punkts; BVerfGE 137, 273, 129. punkts.
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interpretacijas un lidzsvarosanas iespéjas. Precedents beidzas, ja Tiesas lé-
muma ievérosana parkaptu skaidri pretéjus federalos tiesibu aktus vai Vaci-
jas konstitucionalos noteikumus;

- visbeidzot, nedrikst parkapt konstitucionalas identitates kodola absolito

robezu.?'?

Lidz $im praksé $ie ierobezojumi nav tikusi parsniegti. Tomér Federala Kon-
stitucionala tiesa sava lémuma par ierédnu streiku aizliegumu preventivi ir skaidri
noradijusi, ka ta, visticamak, nepielagos iek§zemes konstitucionalo kartibu, ja Tiesa
konstatés, ka ir parkapts Konvencijas 11. pants.'® Vél nav zinams, ka Tiesa nolems.

Kas zina, varbait nakamgad es atkal stavésu $eit, lai zinotu par Tiesas [émuma

ietekmi.

215 S. BVerfGE 148, 296 (lerédnu streiki), 172. punkts.

216 BVerfGE 148, 296 (lerédnu streiki), 172. punkts: “Konkréti, $obrid nav nepiecie$ams precizét, vai aizliegums ierédniem
streikot, kas ir karjeras civildienesta sistémas tradicionals princips un Vacijas valsts struktdras tradicionals elements, arf
ir konstitucionals pamatprincips (atbrivots no adaptacijas interpretacijas cela)”



Olga Papadopulu (Olga Papadopoulou)

Valsts padomniece (Griekijas Valsts padome)

Spriedze dialoga starp tiesniesiem:
pardomas, pamatojoties uz kadas lietas izpéti

(I) Dazas tiesibu sistémas ECPAK ir infrakonstitucionals statuss. Sajas sisté-
mas attiecibas starp ECPAK, ka to interpreté Strasbiuiras tiesa, un valsts konstittciju
ne vienmeér var bat pilnigi harmoniskas; $1 spriedze var rasties ne tikai lietas ar lielu
politisku nozimi, bet ari parastakas lietas, jo ipa$i, ja ir stingri nostiprinata valsts
judikatira, kas balstita uz valsts iekartas pamatprincipiem, klast nesavienojama ar
ECPAK tas mainigas interpretacijas dél.

Reakcija un jautajumi, kas izriet no nacionalajam tiesam to jurisdikcijas
virsotné [konstitucionalajam tiesam vai augstakajam tiesam], ligumslédzéjas
valstis, kuras ievéro tiesiskumu un cilvéktiesibu aizsardzibas standartus, ka tie
formuléti Strasbiras tiesas judikatira, manuprat, ir visinteresantakie un pelni-
jusi lielaku uzmanibu. Reakcija ir balstita galvenokart uz juridiskiem argumen-
tiem, proti, uz attiecigas valsts konstitiicijas specifiskajam iezimém, kas jo Ipa-
§i attiecas uz organizatoriskiem administrativas ricibas un parskatiSanas tiesa
principiem.

(II) Turpmakai diskusijai es piedavaju Griekijas gadijjumu, kas parada,

ka valsts konstitucionalas normas, jo ipasi noteikumus par varas daliSanu un tiesu
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varas organizaciju, valsts tiesnesis var uzskatit par $kérsli Strasburas tiesas judikati-
ras pilnigai istenosanai.

Izskatama lieta attiecas uz Griekijas tiesibu aktiem, kas paredz izvairi$anas no
nodoklu maksasanas apkarosanu. Saskana ar tiesibu aktiem gadijuma, ja kompe-
tenta administrativa iestade ir pienacigi konstatéjusi parkapumu, tiek piemeérots
naudas sods; nopietni parkapumi saistiba ar izvairiSanos no nodoklu maksasanas ir
likuma definéti ari ka noziedzigi nodarijumi. Administrativas sankcijas ir paklautas
tiesas kontrolei, ko veic administrativas tiesas un Valsts padome; kriminalparkapu-
mi ir kriminaltiesnesu jurisdikcija. Saskana ar Griekijas Valsts padomes pastavigo
judikatiru, administrativais process ir atskirigs un neatkarigs no kriminalprocesa;
kriminaltiesas galigais spriedums, ar kuru apstudzéta persona tiek attaisnota, tapéc
nav saisto$s administrativajam tiesnesim, tomér vinam ir pienakums nemt véra so
spriedumu un ar to saistitos konstatéjumus.

Si tiesu prakse kluva apsaubama, kad prasitaji saka atsaukties uz ne bis in idem
principa parkapumu, ka to interpretéjusi Strasburas tiesa. 2015. gada Valsts padome
plénuma léemuma CE 1741/2015 noléma, ka ieprieks minéta valsts tiesu prakse ne-
parkapj ne bis in idem principu; péc tiesnesu domam, administrativa sankcija, kas
kalpo citam mérkim un ko pieméro atskirigas iestades, un procesualie noteikumi
neatbilst Engela lieta atvasinatajiem lémuma kritérijiem, un tapéc nevar tikt kvalifi-
céta ka “kriminalsods” Strasbiiras tiesu prakses izpratné.

Valsts padome parskatija savu iepriekséjo nostaju 2020. gada (plénuma lé-
mums CE 359/2020) un, piemérojot Engel lietas kritérijus administrativa soda
kvalifikacijai, noléma, ka $ie kritériji ir izpilditi izskatamaja nodoklu nemaksasa-
nas lieta; tika parskatits apelacijas administrativas tiesas 1émums, kas tika apstri-
déts Griekijas Valsts padomé; administrativa tiesa nebija némusi véra kriminaltiesas
pasludinato attaisnojoso spriedumu attieciba uz prasitaju. Galvenie argumentacijas
punkti ir $adi:

(a) saskana ar Griekijas Konstitiiciju nodoklu nemaksasanas apkaros$ana un ad-
ministrativo sankciju pieméro$ana, kas kalpo sabiedribas interesém, ir viens no no-
doklu administracijas pamatuzdevumiem, kas savukart ir paklauts tiesas kontrolei, ko
veic administrativas tiesas. Konstitucionalie noteikumi par kriminaltiesu jurisdikciju
neizslédz administrativas sankcijas ar kriminaltiesisku raksturu ECT judikatiras iz-
pratné. No otras puses, saskana ar ECT un ESTpraksi ECPAK un ES primarie tiesi-
bu akti neaizliedz dalibvalstu administrativajam iestadém piemérot naudas sodus par
parkapumiem saistiba ar nodokliem vai muitas nodevam. Valsts likumdevéjam ir ri-

cibas briviba (in abstracto) kvalificét nodoklu krapsanas un izvairi$anas no nodoklu
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maksasanas gadijumus, ja tie ir smagi, gan ka administrativos, gan kriminaltiesiskos
parkapumus, nemot véra parkapuma smagumu un parkapuma apstaklus, ja ir nepie-
cie$amas papildu sankcijas, lai efektivi novérstu un labotu attiecigo ricibu;

(b) saskana ar konstitucionalo varas dali$anas principu administrativo tiesibu
aktu izpilde ir dala no izpildvaras funkcijam; administrativas sankcijas ir paklautas
administrativas tiesas tiesnesa kontrolei, kurs ierasti ir tiesnesis stridos, kas rodas
starp valsti un nodoklu administracijas izdoto aktu adresatiem. Tadé] dubultais
(administrativais un kriminalais) process, kas paredzéts tiesibu aktos, lai apkarotu
izvairiSanos no nodoklu maksasanas, likumdevéjam butu jaorganizé ta, lai krimi-
naltiesas tiesnesis tiktu aicinats istenot savu kompetenci péc tam, kad administrati-
vas tiesas tiesnesis ir pienémis galigo spriedumu lieta; Konstittcija nepielauj citadu
sistému, padarot administrativas varas vai administrativas judikatiras prakses iste-
nos$anu atkarigu no nodoklu maksataja iepriekséjas kriminalsodisanas par sodamu
parkapumu - izvairi$anos no nodoklu maksasanas vai kontrabandu; ta nepielauj ari
sistému, kura inkriminéta persona tiek atzita par vainigu nodoklu nemaksasana un
notiesata kriminaltiesa, bet vélak administrativas tiesas tiesnesis, izmantojot savu
kompetenci, nolemj, ka administrativais akts ir nelikumigs;

(c) tomér $obrid, ja par vienu un to pasu parkapumu likuma ir paredzétas ad-
ministrativas sankcijas un kriminalsankcijas, Konstitiicija neliedz piemérot tiesibu
principus, ka tas ir noteikts ECPAK 7. protokola 1. panta 4. dala, kas attiecas uz
galigo kriminaltiesisko spriedumu ietekmi uz attiecigo administrativo procesu un
tiesvedibu;

(d) ciktal $adi noteikumi paredz saistosu spéku galigajam kriminaltiesas sprie-
dumam attieciba uz lietas butibu, administrativajai tiesai — ierastajam tiesnesim
administrativo aktu tiesiskuma parbaudei tie butu jainterpreté Sauri. Ta ka krimi-
nalprocess principa paredz, ka attiecigo administrativo sankciju, kam ir likumibas
prezumpcija, atce] tikai administrativais tiesnesis, kurs ir ierastais administrativas
darbibas likuma un batibas tiesnesis.

Neilgi péc Valsts padomes lémuma publicésanas tika pienemti jauni tiesibu
akti, ar kuriem valsts tiesiskaja reguléjuma tika ieviesti principi, kas izriet no Kon-
stitlcijas, ka formuléts Augstakas administrativas tiesas sprieduma. Loti iespéjams,
ka jauno tiesibu aktu atbilstibu ECPAK apstridés ieinteresétie iesniedzéji, un radi-
sies jaunas debates.

(IIT) Nosacijumi, kas jaizpilda, lai atsaktu tiesvedibu, ja Strasbiiras tiesa ir atzi-
nusi, ka valsts tiesas spriedums neatbilst ECPAK, ka noteikusi Griekijas Valsts pado-

me plénuma léemuma CE 2208/2020, atsaucoties uz citu Eiropas valstu tiesu praksi,
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ietver $adus divus kritérijus: (a) ciktal iespéjams, ir janodrosina saskanota valsts
konstitucionalo normu un ECPAK (ka to interpreté Strasbuiras tiesa) interpretacija;
tomér, Strasburas tiesas lémuma istenos$ana nedrikst izraisit valsts konstituciona-
lo noteikumu parkapumu; (b) nemot véra ipasos lietas apstaklus, Strasbiras tiesas
léemuma isteno$ana nedrikst bit pretruna ar parliecino$am sabiedribas interesém,
kam tiks pieskirta dominéjosa pozicija, veicot vértésanu.

Minétie nosacijumi liecina par valsts tiesne$a vilcinasanos pilniba atzit ECT
prioritati gadijuma, ja iespéjama spriedze starp attiecigajam tiesibu sistémam.

(IV) Panakt lidzsvaru starp ECPAK ka dziva cilvéktiesibu un brivibu efektivas
aizsardzibas instrumenta istenosanu, no vienas puses, un konkrétu valsts konstitu-
cionalo pamatu aizsardzibu, no otras puses, dazkart liberali demokratiskas tiesiska-
jas sistémas ir izradijies delikats uzdevums pat tiem valstu tiesnesiem, kuri respekté
Konvenciju un Strasbiiras interpretaciju. Patiess dialogs starp tiesnesiem, kas bals-
tits uz savstarpéju cienu un sapratni, abu dalibnieku argumentu un raizu izpratni,
ka ari vélmi dot ieguldijumu kopiga mérka sasnieg$ana, ir viens no akadémiku un
tiesne$u ierosinatajiem ieteikumiem, lai ierobezotu konfliktus un mazinatu sprie-

dzi. Tas $kiet viegls uzdevums, tac¢u no pieredzes més zinam, ka tas ta nav.



Aigars Strupiss

Latvijas Republikas Augstakas tiesas priekssedéetajs

Konferences nosléguma uzruna

Nosléguma manas pardomas saistiba ar ievadruna teikto, ka dzivojam nepa-
redzamos apstaklos, konkréti, Latvija — blakus agresorvalstij Krievijai. Uzmanibu
piesaistija koléges Jautrites Briedes replika diskusija, pieminot Zdanokas lietu, kura
ar 7:8 balsim - ka caur adatas aci — Latvijas valsts uzvaréja. Labi, ka ta. Bet baisi, cik
tuvu tas bija, ipasi tajos apstakl]os.

Sis piemérs tika minéts konstitucionalas identitates konteksta. Konstitucio-
nala identitate ir loti plass jédziens, kas daléji rada problému, jo tas ir ari diezgan
abstrakts un neitrals jédziens. Tas ietver tik daudzus aspektu, ka varbut ne visi
izprot faktisko situaciju, un tadél dalai nerodas bazas. Pieméram, valodas lieto-
$ana. Skiet — kadas gan tur problémas? Bet ja ieliekam ta vieta jédzienu “draudi
nacijas pastavésanai’, kas ari ir konstitucionalas identitates jautajums? Pamégi-
niet jédzienu “konstitucionala identitate” aizstat ar “draudi nacijas pastavésanai”.
Uzreiz cita aina veidojas. Tas parada, ka situacijas ir dazadas, un katra javérté
individuali.

Otra fraze, kas piesaistija uzmanibu, ir koléges Inetas Ziemeles sacitais, ka ties-
nesiem ne vienmeér ir taisniba. Ko darit, lai mazinatu sekas, kas rodas, ja nesaprotam

kontekstu? Eiropas cilvéktiesibu dialektika ir tada: Eiropas valstis un tautas dzivo
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dazados geopolitiskos un ekonomiskos apstaklos, bet mis vieno kopigi principi.
Bet rodas konflikts starp kopigiem principiem un dazadiem apstakliem.

Tiesibu attistibas dialektika — tiesibu attistibas dzinéjspéks ir konflikts. Patie-
si — tiesibas veidojas cina. Tacu to lidz galam var saprast, vien nonakot saistiba ar
tiesibam. Tiesu lietas tiesajas divas puses, un konflikta starp tam veidojas tiesibas.
Tapat ari nacionalo tiesu un Eiropas Cilvéktiesibu tiesas attiecibas veicina tiesibu
attistibu. Tac¢u nav jabaidas, ka nonakam domstarpibas. Konstruktivs konflikts nav
briesmigs. Briesmigs ir destruktivs konflikts.

Lai konflikti nebaitu destruktivi, recepte ir vienkarsa: dialogs, ieklausisanas,
atvérts prats un empatija. Sada veida varam sarunaties un tuvinat izpratni par na-
cionalajam tiesibam. Mums tas Ipasi vajadzigs saistiba ar karu Ukraina.

Nav lielu problému ar pirmajiem diviem nosacijumiem - dialogu un ieklausi-
$anos. Més runajam un veidojam $o dialogu. Sarezgitak ir ar atvérto pratu un em-
patiju - ir grati saprast to, ko pasi neesam piedzivojusi. Tadé] runajamies un censa-
mies saprast otru. lespéjams, vajadziga ilgaka runasanas un ripigaka ieklausisanas.

Prieks, ka Eiropas Cilvéktiesibu tiesa un Eiropas Savienibas Tiesa arvien vairak
respekté valstu nacionalas ipatnibas. Pats zinu, cik grati So izpratni bija sasniegt
pirms 10-20 gadiem. Ja tas mainas, tas nozimé, ka masu darbiem un sarunam ir

rezultats. Tas darbojas, un tas ir masu visu kopéjs nopelns.
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Aldis Lavins

Latvijas Republikas Satversmes tiesas priek§sedeétajs

Nosléeguma runa

Konferences nosléguma no visas sirds Satversmes tiesas saimes varda vélos pa-
teikties ikvienam no jums, kas piedalijas diskusija. Es no sirds vélos pateikties gal-
venajiem runatajiem, diskusiju dalibniekiem, moderatoriem, visiem par ieguldito
darbu, Jaujot konferencé rasties augstvértigam atzinam, kuras vélak noderés tam, lai
meés kopigiem spékiem stiprinatu tiesiskumu. Visas $is augstvértigas atzinas, ka ie-
rasts Satversmes ties, tiks apkopotas gramata un katram no jums ta tiks nosutita, lai
atgadinatu par diskusijam $aja konferencé.

Vélos pateikt paldies ari Latvijas Nacionalajai bibliotékai par sis konferences
uznems$anu musu skaistaja, Latvijas tautai nozimigaja Gaismas pili, kur varéjam dis-
kutét par mums nozimigiem jautajumiem un $aja zalé ar lielisko akustiku izbaudit
briniskigo kora “Kamér” priek$nesumu, par kuru kolégi teica, ka tas aizkustinajis
lidz asaram. Paldies korim par magisko priek$nesumu!

Es vélos no sirds pateikties savai nenogursto$ajai Satversmes tiesas koman-
dai un arl Augstakas tiesas kolégiem par konferences organizé$anu. Esmu sanémis
daudz labu vardu par to, cik konference ir labi noorganizéta.

Visa gada garuma abu tiesu kolektivi darbojas ka vienota komanda un, jateic

bez parspiléjumiem, beidzamas dienas - teju dienu un nakti.
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Es noteikti gribu pateikt paldies savai komandai, Juridiskajam departamentam
un ta vaditajam Kristapam Tamuzam, kurs ir devis lielu ieguldijumu taja, lai $i kon-
ference ari saturiski tiktu sagatavota.

Vélos teikt paldies visai Satversmes tiesas Kancelejai, kura spéja visus jautaju-
mus, kas saistiti ar tehnisko nodro$inajumu, perfekti nokartot. Paldies.

Personisks paldies tiesas izpilddirektoram Ainaram Stintmanim, kas ir visu ar
konferences norisi saistito procesu parraudzibas garants. Paldies, Ainar!

Un paldies arT masu tulkiem par nerimtigu tulko$anu. Visas runas ir iztulko-
tas, un tas ir palidzé&jis mums vienam otru $odien labak saprast.

Ipass paldies Ksenijai Vitolai, Satversmes tiesas Sabiedrisko attiecibu un proto-
kola nodalas vaditajai, kas visu informaciju par konferenci ievietoja dazadas platfor-
mas, lai par to zinatu péc iespéjas plasaka Latvijas un ari arvalstu sabiedriba.

Un visbeidzot es gribu teikt arl personisku paldies Satversmes tiesas Admi-
nistracijas vaditajai Marikai Laizanei-Jurkanei. Visa komunikacija, visa konferences
organizé$anas parraudziba bija Marikas parzina, un ir prieks, ka tas viss ir lieliski
izdevies. Visa komunikacija ar tik lielu konferences dalibnieku skaitu noteikti nav
vienkarsa. Es novértéju ieguldito darbu, tik lielu lojalitati un uzticésanos.

Un vélos teikt paldies ari savam padomniekam Andrejam Stupinam par to, ka
vins ikreiz ir bijis blakus visos brizos, kad ir bijis nepiecieSams kads atbalsts konfe-
rences laika. Paldies!

Paldies saku visiem $iem cilvékiem, kuri ir piedalijusies konferences organizé-
$ana, — vini visi ir pelnijusi jasu sirsnigus aplausus (Aplausi.)

Augstakas tiesas priek§sédétajs minéja dazas pardomas, un ari es pavisam Isi
daliSos ar divam pardomam par saturu.

Pirmkart, kolégi, ja més vélamies stiprinat tiesiskumu Eiropas kultartelpa, tad
mums katram pasam sev ir jaatbild uz jautagjumu, vai patiesi katrs no mums ir
ar1 Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas piemérosa-
nas tiesnesis? Vai katrs no mums ir ari Eiropas Savienibas tiesibu piemérosanas
tiesnesis? Vai katrs no mums ir nacionalo tiesibu pieméros$anas tiesnesis? Ja més
varam atbildét uz $iem trim jautdjumiem ar “ja” attiecigi sava darba tam pievérsam

uzmanibu, tiesiskuma standarti, es domaju, arvien augs.
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Un otrkart - nevar noliegt, ka més Eiropa $obrid dzivojam loti turbulenta,
trauksmaina laika, ta ir masu realitate. Tadé] Eiropai ir nepiecieSama vienotiba.
Jo tad, kad esam vienoti, més esam spéks un varam pieveikt ari agresoru. Un $aja
zina mani arkartigi uzrunaja kora dziedatas dziesmas vardi. Dziesma bija arkarti-
gi aizkustinosa. Un $aja bridi es gribu teikt: “Lec, saulite, tumsu skel, vieno visus
eiropiesus!”

Paldies, kolégi!

Uz tiksanos citos pasakumos! Novelu izbaudit rudenigi silto Rigu Sovakar un ari
piektdien! Paldies.
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Aldis Lavins

President of the Constitutional Court of the Republic of Latvia

Opening of the Conference

Honourable Madam President of the European Court of Human Rights,
Esteemed President of the Supreme Court,
Honourable colleagues, judges, and participants of the Conference,

Welcome to Riga, the capital of Latvia, at the conference, organised by the
Constitutional Court and the Supreme Court of the Republic of Latvia, “The Role
of the Judiciary in Execution of Judgements of the European Court of Human
Rights”. By selecting such themes for the Conference, we facilitate the protection
of the values, on which the Convention for the Protection of Human Rights and
Fundamental Freedoms and the application thereof has rested for more than
70 years already.

The Council of Europe is a project for the preservation of peace and humanity,
in which people are united by such values as freedom, welfare, and security, so that
Europe would not re-experience the past horrors of wars and totalitarian regimes.
These values are founded on three interdependent and complementary basic
principles - democracy, the rule of law, and human rights. The resilience of any of

these pillars facilitates the stability of the others.
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For its period of Presidency of the Committee of Ministers of the Council of
Europe, Latvia has set the strengthening of the rule of law as a safeguard for the
protection of shared European values as one of the aims.

The entire institutional system of the States Parties to the Council of Europe
is based on the principle of separation of powers, therefore the European identity
is characterised and shaped by the principle of a State governed by the rule of law
and independent judiciary. This is exactly the reason why effective execution of
rulings as an inalienable element in the right to a fair trial belongs to the content
of the European identity. We share the responsibility for ensuring the execution
of court rulings because, in the absence of it, also the right to a fair trial becomes
merely apparent and loses its meaning. It should be taken into account that failure to
execute court rulings may jeopardize the democratic order and lead to authoritarian,
totalitarian and, successively, also aggressive regimes. There is no need to look far for
examples when due to endangering the rule of law democracy is being deconstructed.
In Russia, it began with marginalisation of the independence of national courts and
non-execution of the judgements of the European Court of Human Rights. Therefore,
it is appropriate to recall the thesis that non-democratic but supposedly legal states
are a utopia and so-called “good dictatorships” do not exist.

In guaranteeing the right to a fair trial, it is not always possible to execute
rulings in accordance with a standardised and accurate instruction. It is a major
challenge - to achieve concerted actions in executing rulings, involving increasingly
more significant cases, whereas the possible solutions are politically and legally
complicated and require an extensive systemic approach. Therefore, also in the
execution of court rulings, on the basis of mutual respect and loyalty, a dialogue
between the involved parties is necessary, i.e., between the European Court of
Human Rights, the Committee of Ministers, as well as the institution representing
the national judicial system.

It is important that the national court, while searching for the most appropriate
solution in the case under review, sees the wider context, i.e., whether thelegislator has
developed legal regulation dynamically, in compliance with, inter alia, those findings
that the European Court of Human Rights has expressed in cases against other states,
and considers how these findings should be applied in the legal systems of all States.
Thus, the national judge stands in the middle between activism, following the most
recent trends in specifying the provisions of the Convention, and the risk to interfere

in the area of the competence of the legislator or the executive power.
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Dear colleagues,

To strengthen the rule of law in Europe, at the Conference, organised by the
supreme judicial institutions of Latvia, we shall discuss measures for supervising the
execution of judgements and the role of national courts in executing rulings of the
European Court of Human Rights, so that everyone among more than 600 million
Europeans who enjoy the protection by the Convention would benefit. I wish the
participants of the Conference success, in identifying the possibilities for reinforcing

the rule of law in the European cultural area.



Aigars Strupiss

President of the Supreme Court

The Mechanisms of Democracy must be
Operated Reasonably

Opening address

We meet just five months after the Reykjavik Summit, which highlighted
the role of the European Convention on Human Rights in guaranteeing common
standards of fundamental rights. The Convention is a document whose day-to-day
implementation is not only in the hands of the European Court of Human Rights
(ECtHR), but also in the hands of our national courts.

I

In their rulings, colleagues of the European Court of Human Rights remind
us that the ECtHR is not a fourth instance. The ECtHR’s function is not to replace
national courts, but to assess compliance with human rights standards. At the
same time, the ECtHR cannot be seen in isolation from national courts, as it
complements the qualitative functioning of national courts. It would be wrong
to see the ECtHR as a watchdog that national courts should fear. It is about
the synergies that benefit all parties and, most importantly, people. But basically,

we fulfil a single function.
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Jurisprudence cannot do without a certain amount of formalism. However, it
must be understood that excessive legal formalism, which obscures the substance of
the judgment, degrades the judiciary and the rule of law. In Latvia, too, there have
been discussions about the formal implementation of judgments, including those
of the Constitutional Court, without, in fact, addressing the root of the problem
identified in a judgment. The reasons for resistance to the adequate enforcement of
sentences around the world are manifold - political, economic, socio-psychological,
and sometimes, unfortunately, even psychiatric...

Disputes and conflicts are natural in human society, and we will never escape
them. The courts deal with them - individually, one by one. But the state also has
a responsibility to prevent, as far as possible, the causes of destructive conflicts,
and this is not just about formal enforcement of judgments, but about QUALITY
enforcement of judgments. By quality enforcement, I mean enforcement that
not only resolves the specific dispute between the entities concerned, but also
contributes to the development of the rule of law in a broader context. I therefore
believe that greater importance should be attached not only to the direct

enforcement of judgments but also, and especially so, to the quality of enforcement.

I

At the same time, we need to understand that we cannot talk about the same
situation across Europe. It should be borne in mind that, unlike our Western
European partners, we in Latvia and other Eastern European countries live next
to an aggressive neighbour and next to a war that this neighbour has provoked.
National courts are part of the same legal system as the European Court of Human
Rights. But we should not forget that we are currently living in a state of active
hybrid war, which our aggressive neighbour, Russia, is ceaselessly working to
sustain. Eastern Europeans feel more threatened and need to protect themselves
more than Western Europeans, who do not have to face these threats on a daily
basis. This certainly does not lower human rights standards, but it does require
a differentiated approach by the courts to assess risks in the context of national
security. It is about the phenomenon of militant democracy. The paradox of
democracy is that it seems to create the conditions for its own end by allowing its
opponents to actively work against it. But the mechanisms of democracy must be
operated sensibly, because this must not lead to the dismantling of democracy!
And here the court, the last bastion of the rule of law, has a major, if not decisive,

role to play.

144



n

Today, in an interview on Latvian Radio, I was asked a question — what to do
if politicians refuse to comply with the judgments of the Court of Human Rights or
the Constitutional Court. Unfortunately, the answer was that if the state does not
comply with the judgments addressed to it, only the state can be held responsible,
and politicians cannot the jailed for it. And this cannot be changed. But maybe
today we can come up with new ideas and alternatives?

This is particularly important in today’s topical issues of the rights of children
displaced by war to grow up in a family, the rights of victims to legal aid in matters
of inheritance, family and property law. We also see the relevance of these issues
highlighted in a statement by the President of the European Court of Human Rights,
Siofra O’Leary, in early September on the occasion of the 70" anniversary of the

European Convention on Human Rights.

v
Thank you all for finding the opportunity to participate in this conference, I
really appreciate it.
Good luck to all of us today!
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Lauma Paeglkalna

Parliamentary Secretary of the Ministry of Justice of
the Republic of Latvia

Opening of the Conference

Honourable Mrs O’Leary, President of the European Court of Human Rights,
Mr Lavins, President of the Constitutional Court,

Mr Strupiss, Honourable President of the Supreme Court,

Honourable Mr. Judge Mita, European Court of Human Rights,

Honourable Mrs Ziemele, Judge of the Court of Justice of the EU,

Dear Presidents of Constitutional and High Courts,

Judges and Representatives of the Judiciary,

Ladies and Gentlemen,

Minister of Justice Inese Libina-Egnere regrets that due to urgent budget
negotiations she is unable to attend the conference today and hopes that the conference
serves as an important contribution to strengthening the rule of law and safeguarding
democracy, especially in these times of hybrid threats. Thank you for being here and
for taking the time to protect our shared European values more effectively.

It gives me great pleasure to welcome and address you today on behalf of
the Minister.

Strengthening democracy and the rule of law is one of the key priorities of the

Latvian Presidency. Ten days ago, the Ministers for Justice of Council of Europe met
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in Riga and agreed on the Riga Principles for the operation of the new Council of
Europe Register of Damages caused by the Russian aggression against Ukraine, with
a specific victim-centred approach.

Together, we must achieve justice and end impunity at both the international
and the national levels.

We are aware that the international legal order and the protection of human
dignity in general are under threat from direct and indirect military and hybrid threats.

Today’s Europe is not the Europe of years ago because today more than ever we
must stand together for the values of the Council of Europe. Europe is currently at
war. A war waged by a permanent member of the UN Security Council against the
sovereign state of Ukraine.

Russia is brutally scorning the values protected by the Council of Europe and
murdering people in Europe. The consequences of this aggression are manifesting
themselves in different ways around the world.

We, who are Ukraine’s allies in its struggle for independence and the restoration
of the international rule of law, are now facing a hybrid threat from an aggressor
state and its supporters.

Two days ago, the government decided to close one of the border checkpoints
with Belarus because the Russian ally is increasingly organising and directing the
flow of illegal immigrants across our borders.

At the same time, we hear of yet another case in a Latvian town where
the windscreen of a Ukrainian refugee’s car was smashed and the letter “Z” was
painted on it.

Public opinion polls continue to show a shockingly high level of support
among Latvians for Russia’s war in Ukraine, despite freely available information and
the atrocities committed by Russian terrorists.

There is a constant struggle against the resilience of democratic societies to
break their resistance and subdue their will, increasing the power of the aggressor.

International law is designed to promote security, justice, cooperation,
predictability and shared values, but hybrid actions play the opposite role.

In this context of hybrid war and hybrid threats, national security and public
safety have become a major challenge for the legislative and executive branches.

A challenge where the role of the judiciary is also crucial. It is up to the
judiciary to have the final say on whether to impose punishment, and what sort of
punishment, on the person who drew the “Z” on the Ukrainian refugee car.

The judiciary has the power to ensure respect for human rights, to uphold
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the rule of law in a democratic country and to protect public security through legal
means, including a special focus on the deterrent function of punishment.

Judicial decisions have a major impact on and shape public perceptions of
what is permissible and what is not.

The punishment handed down by a court sends a message to society about the
harmfulness of a particular offence to us as a society and as a country.

Drawing a “Z” on a car now is not the same as drawing a “Z” on a car five years ago.

It now has a different context, serves a different purpose and causes different
harm. Like the glorification of the flag of the Russian Federation, the use of various
military symbols.

Together, we are ensuring the rule of law, building public trust in the
state, institutions and international organisations. We need joint action at both
international and national levels.

We need to defend the values of the Council of Europe not only in the abstract
sense, but also in the context in which these values are under threat.

Society’s trust in the state depends on our ability to protect victims. The more
society trusts the state, the more resilient it will be to hybrid warfare perpetrated by
an aggressor.

A state governed by the rule of law is a strong state and, therefore, a strong

weapon in itself to counter hybrid threats.

Honourable Judges,
Ladies and Gentlemen,

The Council of Europe’s main objective is to protect human rights, democracy
and the rule of law.

The European Convention on Human Rights and its Protocols protect these
values, and it is the European Court of Human Rights and national courts, as well
as the legislature and the executive, that help make these European values a reality
in everyoness lives.

How countries implement the judgments of the European Court of Human
Rights, both in law and in practice, is very important.

Dialogue between the courts and the other branches of government is,
therefore, highly valued, as it helps to foster mutual understanding on how to better
ensure the rule of law.

Looking at today’s diverse agenda, there is no doubt that mutual understanding

will be improved.
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PLENARY SESSION

Res judicata and reopening
of proceedings after
ECtHR judgments



Siofra O’Leary

President of the European Court of Human Rights

Execution of ECtHR Judgments and
the Rule of Law

President Lavins,
President Strupiss,
Dear Judges,

Ladies and Gentlemen,

It gives me real pleasure to represent the European Court of Human Rights
here today.

Let me begin by thanking the Latvian Presidency for including the important
and, at times, complex issue of execution amongst the priorities of its Presidency’
and for organising this conference.

I don’'t need to remind this audience that the European Convention on Human
Rights, which entered into force over 70 years ago, represents the most advanced
supranational system for the protection of human rights, giving individuals the
right to take a case before an international court. The High Contracting Parties,

for their part, assume the obligation to effectively protect the rights and freedoms

1 Committee of Ministers, Priorities of the Latvian Presidency of the Committee of Ministers of the Council of Europe (17
May-15 November 2023).

150



enshrined in the Convention, accepting international monitoring by the Court,
while respecting its authority, independence and autonomy, as well as the binding
legal force of its judgments and decisions. Both this obligation and acceptance
of the Court’s jurisdiction flow inexorably from Articles 1, 19, 32, 34 and 46 of
the Convention; a point ignored of late in certain quarters when it comes both to
judgments of the Court and interim measures.

Asthe Courtrecalled in its Memorandum for the Reykjavik Summit, over a million
applications have been processed in more than sixty years of its existence, resulting in
over 26,000 judgments. Those judgments and decisions have rendered major services
to the development and consolidation of the standards necessary to guarantee that our
democracies are and remain underpinned by respect for the rule of law.

The latter is one of the three pillars on which the Council of Europe was
founded and which it was designed to safeguard, as transpires from the preamble of
the Council of Europe Statute and from the requirements for membership enshrined
in Article 3 thereof. Respect for the rule of law is a precondition for the accession of
States to the organisation and repeated failure by a Member State to uphold the rule
of law may trigger suspension of rights or cessation of membership in accordance
with Article 8, in the face of serious or systemic violations.

According to the father of Athenian democracy, Solon, “society is well governed
when its people obey the magistrates, and the magistrates obey the law”.

When Court judgments and decisions are not executed it is the integrity
and functioning of the whole system — whether national or European — which is
undermined. And let us be clear, the challenges facing the Convention system at
present are particularly concerning, with the values held dear by European pluralist
democracies squeezed between the hammer of external threats and the anvil of
internal democratic erosion.

In a State governed by the rule of law, final and binding judgments of national
courts must be executed without exception and in a timely manner.

The same requirement applies to the judgments issued by the Strasbourg Court
in relation to respondent States. Failure by the High Contracting Parties to execute
the Court’s judgments undermines the authority and credibility of the Convention
system to which they have sovereignly subscribed.

The implementation of the Courts judgments is complex and multi-faceted.
The Court finds a wide range of different violations in relation to different
Convention articles. One size does not fit all. In addition, as regards the Contracting

Parties, there is no single model of implementation but, instead, a wide variance
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depending on how the Convention is incorporated in the national legal order and
whether one or a plurality of actors, such as the government, the judiciary, local
authoritites or even the legislative branch need to be implicated.

In the time available this morning, I'll set out some of the recurring obstacles
to loyal and timely execution (1), further illustrate how deficient execution
undermines the Convention system from both a legal and practical perspective (2),
briefly explore how it also impacts the broader European rule of law context (3)
and finally look at how to respond to deficient execution both at Strasbourg and

domestic levels (4).

1. Obstacles to execution of the Court’s judgments

According to the 2022 Annual Report on the Supervision of the Execution of
Judgments and Decisions, the Committee of Ministers closed the supervision of
execution of 880 cases last year, including 200 leading cases®, following the adoption
by respondent States of individual and/or general measures.

Although failure to execute remains an intractable problem, which is why we
are gathered here in Riga, it is important to remember that the great majority of
judgments in relation to the majority of States are executed satisfactorily. Latvia is
a good case in point, with five cases closed in 2022 and generally around 94% of
cases transmitted to the Committee of Ministers having been closed in the past.*

Although 2022 saw an increase in the total number of judgments currently
pending full execution (6,081 compared to 5,533 in December 2021), this is
a reflection of the increased judicial output of the Court during the same period.
The total number of pending cases remains one of the lowest since 2007.

Some of the cases successfully closed in 2022 followed significant legislative
reforms in administrative practice in Armenia, Croatia, Greece, Latvia, Lithuania
and Tiirkiye, to name but a few.

Four different types of obstacles to execution can roughly be identified:
(i) deliberate political opposition, (ii) practical and/or financial difficulties, (iii) the
absence of an effective execution mechanism at domestic level and (iv) resistance

derived from, amongst others, reliance on national (constitutional) identities.

2 See further H. Keller and C. Marti, “Reconceptualising Implementation: The Judicialisation of the Execution of the
ECtHR's Judgments” (2015) 26 EJIL 829-850, 830.
3 Committee of Ministers, 16" Annual Report on the supervision of the execution of judgments and decisions of the

European Court of Human Rights (2022) 12.
Council of Europe Department for the Execution of Judgments of the ECtHR, Execution Factsheet Latvia.

5 Committee of Ministers, 16" Annual Report on the supervision of the execution of judgments and decisions of the
European Court of Human Rights (2022) 12.
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Cases of deliberate political opposition are the most sensitive but, to the
extent that they turn on a political decision and do not necessarily require heavy
structural reforms and/or the commitment of significant financial resources, they
should be the easiest to resolve. As per the Statute and the case-law of the Court,
the Convention translates common European values, such as the rule of law, in
a community of 46 States whereby membership is contingent on respect for and
adherence to those values.

Behind the first two cases which saw the Committee of Ministers trigger the
infringement action provided by Article 46 § 4 - Ilgar Mammadov v. Azerbaijan®
and Kavala v. Tiirkiye’ - lay political opposition to faithful execution of the Court’s
principal judgments. Both cases concerned the arbitrary detention of the applicants
and a clear instruction to order immediate release either in the body of the judgment
and/or its operative part.

Asregards Kavala, more than 45 months have passed since the Court’s principal
judgment; and a further 14 months since the judgment finding an infringement.
Two days ago, the Committee of Ministers has discussed, under Article 46 § 5, what
further measures are required given that Mr Kavala has still not been released. I
understand it will issue a decision or update tomorrow.

Deficiencies in the timely execution of Court judgments may also be due to
practical and/or financial difficulties. This is typically the case where the general
measures necessary to comply with a State’s obligations under the Convention require
the commitment of significant resources. In 2021, for instance, the Committee of
Ministers ended its supervision of execution of the Oyal v. Tiirkiye® group of cases in
which violations, amongst others, of the right to life and the prohibition of inhuman
treatment had been found on account of medical negligence in State-run hospitals
between 1996 and 2008.

Following the delivery of the first Court judgment in this group in 2010, the
authorities implemented significant reforms to increase the quality and capacity of
health care services, including an increase in the number of hospitals and medical
staff, leading, inter alia, to a decrease in new-born and maternal mortality rates.
Other measures included the admission of patients to emergency care services of
hospitals irrespective of their social security status and without pre-payment, the

establishment of a central coordination system between hospitals to ensure rapid

6 llgar Mammadov v. Azerbaijan (infringement proceedings) [GC], no. 15172/13, 29 May 2019.
7 Kavala v. Tiirkiye (infringement proceedings) [GC], no. 28749/18, 11 July 2022, §§ 169-170.
8 Oyal v. Turkey, no. 4864/05, 23 March 2010.
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access to health care in emergency situations, and improvement of the standards of
testing in blood donations to prevent contamination.

Other examples of concerted attempts to execute pilot and quasi-pilot
judgments on conditions of detention via State investment in the prison sector can
be seen for instance in Croatia, where, following the Court’s judgment in Cenbauer
v. Croatia® (2006), several measures were adopted, including the renovation of
a number of prison facilities. The Committee of Ministers closed the case in 2020.

Torreggiani v. Italy'® or Vasilescu v. Belgium'' are further examples where
execution has been closed, or not, depending on whether the structural problems
identified persist.

Another barrier to the timely or correct execution of Court judgments may
be the absence of an effective structural execution mechanism at domestic level.
This is mostly due to the lack of administrative coordination between relevant
authorities and does not necessarily derive from conscious government actions
or omissions.

With the correct political will, this type of difficulty can be remedied relatively
easily. Slovenia is a case in point. In 2015, it set up an inter-ministerial working group
on the execution of the Court’s judgments, followed the next year by the creation of
a project unit within the Ministry of Justice tasked with proposing and coordinating
execution measures across all relevant authorities. The fact that Slovenia now has
one of the best records in terms of execution, with 98% of closed cases before the
Committee of Ministers'?, is surely not unrelated.

Probably, the most sensitive issue when it comes to execution is resistance
that derives from reliance on national (constitutional) identity. This aspect will be
addressed further by Judge Ineta Ziemele this morning and in a panel later today.

Let me just say a few words here to set out the context by looking at the case
of Germany. Germany has a very good record in terms of applications before the
Court, with 0.06 applications per 10,000 inhabitants, against a member State average
of 0.54". In terms of execution, it currently has only 5% of the total number of
cases transmitted for supervision still pending before the Committee of Ministers'.

German superior courts have engaged in constant and fruitful dialogue with the

9 Cenbauer v. Croatia, no. 73786/01, 9 March 2006.

10 Torreggiani and Others v. Italy, nos. 43517/09 and 6 others, 8 January 2013.

11 Vasilescu v. Belgium, no. 64682/12, 25 November 2014.

12 Council of Europe Department for the Execution of Judgments of the ECtHR, Execution Factsheet Slovenia.
13 ECtHR, Analysis of statistics 2022 (January 2023) 14.

14 Council of Europe Department for the Execution of Judgments of the ECtHR, Execution Factsheet Germany.



Court and this dialogue has managed to overcome some traditional resistance of,
for example, the Federal Constitutional Court in areas which were deeply rooted in
German legal tradition.

However, even with a State like Germany, with a good Convention record,
we see how ambivalent domestic court statements can be picked up and used in
other contexts to resist abiding by Article 46 obligations. In a case called Gorgiilii
v. Germany"®, the Court found a violation of Article 8 in proceedings relating to
the custody and access to the applicant’s child, who had been born out of wedlock.
Following that judgment, the Federal Constitutional Court granted visiting rights
to the applicant, thereby aligning itself with the Strasbourg judgment.'® However, in
its 2004 judgment the Federal Constitutional Court emphasized in an obiter dictum
that it retained the last word on national constitutional sovereignty:

“[t]he Basic Law aims to integrate Germany into the legal community of
peaceful and free states, but does not waive the sovereignty contained in the last
instance in the German constitution. There is therefore no contradiction with the
aim of commitment to international law if the legislature, exceptionally, does not
comply with the law of international agreements, provided this is the only way in
which a violation of fundamental principles of the constitution can be averted.””

The absence of a non-hierarchical dialogue between the Strasbourg Court and
national constitutional courts is not in itself problematic. Indeed, a system based
on shared responsibility depends on and accommodates such dialogue. However,
it is noteworthy that the Federal Constitutional Court’s decision'® in Gorgiilii was
referred to by the Russian Constitutional Court in its 2015 decision when it ruled
that the Russian Constitution had supremacy over the European Convention on
Human Rights."” It was picked up again by the Constitutional Court of Poland
in its judgment of 10 March 2022%° where it found certain aspects of the Court’s
case-law on Article 6 and judicial independence stemming from the judgments in
Broda and Bojara v. Poland* and Reczkowicz v. Poland* to be incompatible with
the Polish Constitution.

15 Gorgiili v. Germany, no. 74969/01, 26 February 2004.
16 BVerfG, Order of the Second Senate of 14 October 2004, 2 BvR 1481/04.
17 Ibid, § 35.

18 See Stefanie Schmahl, “The European Court of Human Rights — Can there be too much Success? A Comment” (2022)
14(1) Journal of Human Rights Practice 191-203.

19 Constitutional Court of the Russian Federation, Judgment of 14 July 2015, No. 21-/2015.
20 Constitutional Tribunal of Poland, Judgment of 10 March 2022, K 7/21.

21 Broda and Bojara v. Poland, nos. 26691/18 and 27367/18, 29 June 2021.

22 Reczkowicz v. Poland, no. 43447/19, 22 July 2021.
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A system based on shared responsibility depends not just on trust that the
Strasbourg court remains sensitive to national culture and constitutional heritage -
as it has always proven to be” - but also on a commitment to standing together in
defence of common European values, not least respect for the rule of law, rather than
erecting national constitutions as obstacles to compliance with State obligations
under international law.

This is why it is only in exceptional circumstances that the Court can accept
constitutional heritage or “identity” - and accommodate it in the margin of
appreciation accorded to States — as a legitimate ground for a finding of no violation
in situations which would otherwise be problematic under the Convention. As I
tried to explain, together with my colleagues Judges Grozev and Lemmens, in our
joint dissenting opinion in the case of Savickis and Others v. Latvia [GC]*, the
very concept of constitutional identity must be subject to a narrow interpretation
associated with the fundamental structures, political and constitutional, of the
State. Otherwise, we may find ourselves on a very slippery slope in a Convention
system serving 46 quite heterogenous States each with their own history and the

imprint the latter has left.

2. Failure to execute and the functioning of the Convention system

As I said before, the binding legal force of the Court’s judgments and decisions
flows inexorably from Articles 1, 19, 32, 34 and 46 of the Convention. Failure to
execute the Court’s judgments not only contradicts the basic Convention construct
but fundamentally weakens the right of individual application, embedded in Article
34, which is the cornerstone of the system.

If we draw a parallel with the domestic dimension, as the Court has repeatedly
explained, Article 6 § 1 of the Convention protects the implementation of final, binding
judicial decisions.” In Scordino v. Italy (no. 1) the Grand Chamber concluded that the
right to see such decisions executed was an integral part of the “right to a court”*

Since Golder v. the United Kingdom in 1975,” and as illustrated more recently
in Grzeda v. Poland®, the Court has established a direct link between the right of

access to a tribunal, which, as we have just seen, includes the right to the execution

23 See recently the judgment in Valiullina and Others v. Latvia, nos. 56928/19 and 2 others, 14 September 2023.
24 Savickis and Others v. Latvia [GC], no. 49270/11, 9 June 2022.

25 See, for example, Ouzounis and Others v. Greece, no. 49144/99, 18 April 2002, § 21.

26 Scordino v. Italy (no. 1) [GC], no. 36813/97, 29 March 2006, § 196.

27 Golder v. the United Kingdom, no. 4451/70, 21 February 1975, §§ 29-36.

28 Grzeda v. Poland [GC], no. 43572/18, 15 March 2022, §§ 342-343.
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of final binding decisions, and the principles of the rule of law and the avoidance of
arbitrariness which underpin much of the Convention.

Failure to execute final and binding judicial decisions undermines the
credibility and authority of any judicial system, and, in the end, of the State or system
which a given court serves. What would be the point of putting in place a system
where people can hold public authorities accountable before the courts if the
decisions of those courts remain ineffective? The same applies, mutatis mutandis,
when it comes to the Convention, as demonstrated by the terms, inter alia, of
Articles 1, 19, 34 and 46.

In its infringement judgment in Kavala v. Tiirkiye [GC], the Court emphasised
that the whole structure of the Convention rested on the general assumption that
public authorities in the member States acted in good faith. That structure includes
the supervision procedure, such that the execution of judgments should also involve
good faith and take place in a manner compatible with the “conclusions and spirit”
of the Court’s judgment.”

From a practical perspective, deficient execution of the Court’s judgments
has been consistently evidenced over two decades by the evolution in our caseload;
a point made throughout the Interlaken reform process by successive Court
Presidents.*

Around 80% of our present docket is composed of applications concerning
questions in relation to which the Court has well-established case-law or repetitive cases.
The latter are cases where the Contracting Parties have failed to take effective steps to
remedy the underlying systemic or structural problems previously, and often repeatedly,
identified by the Court. As a consequence, a significant part of the Court’s already scarce
resources is diverted to deal with thousands of applications which continue to be lodged
as a result of deficient execution of previous judgments, to the detriment of strategically
important and timely processing of priority and “impact” cases.

Where the root cause of a systemic problem at the national level remains
untreated, the Court continues to receive applications — often in their hundreds
or thousands - and continues to find violations which stem from that systemic
or structural problem, thus creating a vicious circle with negative effects on the

effective functioning of the Convention system.

29 Kavala v. Tiirkiye (infringement proceedings) [GC], no. 28749/18, 11 July 2022, § 169. The importance of the good faith
obligation was paramount in both Kavala and llgar Mammadov because the principal judgments had found violations
of Article 18, the object and purpose of which is to prohibit the misuse of power.

30 See, for example, the speech by President Jean-Paul Costa at the Solemn hearing of the European Court of Human
Rights on the occasion of the opening of the judicial year 2010 and the speech by President Dean Spielman at the
Solemn hearing of the European Court of Human Rights on the occasion of the opening of the judicial year 2015.
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As the Court pointed out in its Reykjavik Memorandum, and I have repeated
before the Committee of Ministers, the present situation is unsustainable, both
from the perspective of the principles of subsidiarity and shared responsibility and
from the perspective of a court seeking to respond sufficiently quickly to the new
and difficult questions to which changes in our societies, democracies, climate and

conflict give rise.

3. The relevance of execution to the broader European rule of law
context

As I emphasised in my introduction, the rule of law is one of the three pillars
on which the Council of Europe and the Convention system are based.

It is also a value now enshrined in Article 2 of the Treaty on European Union.
Needless to say, when it comes to respect for the rule of law, what happens in
Strasbourg is monitored very closely in Luxembourg and Brussels and vice versa.
When adjudicating cases relating to the independence of the judiciary or the operation
of mutual recognition instruments such as the EAW, the Court of Justice refers
extensively to the well-established case-law of the Strasbourg Court under Article 6 of
the Convention. Indeed, the extent to which the spirit of the Golder judgment, handed
down by the Court in 1975,”" is reflected in the recent conditionality judgments of the
CJEU in annulment actions brought by Poland and Hungary, is striking.*

As the Luxembourg court has developed its case-law in relation to Articles 2
and 19 § 1 TEU and Article 47 of the EU Charter, clear synergies can also be seen in
Strasbourg references to that same case-law.

Beyond interaction between the two European courts in defence of the rule of
law, the European Commission, in its assessment of EU Member State compliance
with Article 2 values and the rule of law, looks to their Convention record. This makes
perfect sense if one looks back to the early nineties and the dramatic geo-political
changes which Europe was undergoing with new democracies emerging on the
doorstep of the newly baptised EU. EU accession criteria firmly anchor conditionality

into the accession process, with the newly added Articles 2 and 7 TEU designed to

31 See Golder v. the United Kingdom, no. 4451/70, 21 February 1975, § 34: “[...] the Preamble [...] points to [the rule of
law] as being one of the features of the common spiritual heritage of the member States of the Council of Europe. [...] it
would be a mistake to see in this reference a merely “more or less rhetorical reference”, devoid of relevance for those in-
terpreting the Convention. One reason why the signatory Governments decided to “take the first steps for the collective
enforcement of certain of the Rights stated in the Universal Declaration” was their profound belief in the rule of law. [...]"

32 See, for example, CJEU Case C-157/21, Poland v. European Parliament and Council, EU:C:2022:98, § 264: "[...] Article
2 is not a mere statement of policy guidelines or intentions, but contains values which [...] are an integral part of the
very identity of the European Union as a common legal order, values which are given concrete expression in principles
comprising legally binding obligations for the Member States”.
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encourage adherence thereafter. New Member States, and indeed older ones, are
required to ensure the stability of institutions guaranteeing democracy, the rule of
law and human rights.** Membership of the Council of Europe and ratification of
the ECHR are key in this regard because, in the words of one EU legal commentator:

“it is the key task of the EC[tJHR, among other international institutions, to
keep European legal orders in check”*

Five EU Member States still feature on the Strasbourg Court’s top ten list of
States ranked per number of pending applications; two feature in the top five. In its
annual Rule of Law Report since last year, the Commission refers to the execution
of judgments of the European Court of Human Rights as an important indicator of
the functioning of the rule of law in surveyed EU Member States.*

The same indicator will presumably be of paramount importance for the eight
Member States of the Council of Europe which are now candidates for the EU
accession.”

My purpose here is not to address in detail the rule of law synergies which
have successfully developed between the EU and Council of Europe systems but to
highlight the type of centrifugal tensions and consequences that failure by States to
execute Strasbourg Court judgments create both within the ambit of the Convention

system and beyond.

4. Responding to deficient execution both at international and
domestic levels

What has been done so far to address deficient execution of the Court’s
judgments?

At the political level, the critical problem of deficient execution of the Court’s
judgments has been highlighted time and time again.”” In the Reykjavik Declaration
in May, the Heads of State and Government acknowledged that the primary

responsibility for ensuring compliance with international legal obligations, to which

33 See further C. Hillion, “The Copenhagen Criteria and their Progeny” in C. Hillion (ed.), EU Enlargement: A Legal Ap-
proach (Hart Publishing, 2004) and D. Kochenov, “The ENP Conditionality: Pre-Accession Mistakes Repeated” in L.
Delcour and E. Tulmets (eds.), Pioneer Europe. Testing EU Foreign Policy in the Neighbourhood (Nomos, 2008).

34 See D. Kochenov, “EU Law without the Rule of Law: Is the Veneration of Autonomy Worth 1t?” (2015) 34(1) Yearbook of
European Law 1-23, 10.

35 Communication from the Commission to the European Parliament, the Council, ECOSOC and the Committee of the
Regions, 2023 Rule of Law Report, Brussels, 5 July 2023, COM(2023) 800 final. See in particular page 26. According
to the 2023 report, performance continues to vary between Member States. Overall, around 40% of the leading judg-
ments of the ECtHR relating to EU Member States from the last 10 years have not been implemented.

36 Ibid, at page 33 with references to Ukraine, Moldova and Georgia.

37 See, for example, ECtHR, High Level Conference on the Future of the European Court of Human Rights, Brighton
Declaration, at point 20. See also, Committee of Ministers, Securing the long-term effectiveness of the European
Convention on Human Rights, Hamburg, 21 May 2021, CM/Del/Dec(2021)131/3.
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Member States have sovereignly committed, is borne by domestic democratic and
judicial systems.*® They recommitted to the binding nature of the Court’s judgments
and decisions and to redoubling their efforts for the full, effective and rapid execution
of judgments, which they considered of fundamental importance “to ensure the
long-term sustainability, integrity and credibility of the Convention system”.

It is hoped that one of the fruits of the 4™ Summit will be the development of
a more co-operative, inclusive and, where needed, a political approach to execution
based on dialogue between States and relevant Council of Europe institutional
actors. There is clearly room for further strengthening of synergies between the
Registry of the Court and the Department for the Execution of Judgments. In
this respect, at a seminar organised at the Court in March, different execution
“stakeholders” - Judges, Ambassadors, staff from the execution department,
members of the Committee of Ministers’ Secretariat and the Court’s Registry — were
brought together to look at ways to promote this.

At judicial level, the deficient execution of the Court’s judgments can be and is
indeed tackled both in Strasbourg and at the national level.

At Strasbourg level, over the course of the last twenty years, the Court has
assumed more responsibility in the execution process, notably, by giving indications as
to the specific individual and/or general measures to be taken under Article 46 of the
Convention in order to put an end to a situation which it has found to be in violation of
the Convention.” As of June 2023, more than 300 judgments contained such indications.

The Court’s practice is intended not only to guide national authorities but also
seeks to facilitate the Committee of Ministers’ role in supervising the execution
process, bearing in mind that the ultimate choice of execution measures to be taken
(provided the conclusion and spirit of the judgment is respected) remains within
the margin of appreciation of the State concerned.

I would not wish to take much of our time today dwelling on the specificities of
individual measures. They are by definition case-specific and frequently indicated
in cases involving specific provisions of the Convention, notably, Articles 5* and 6.*

It has to be said, the Court has not shied away from indicating individual measures

38 Council of Europe, Reykjavik Declaration “United around our values”, Reykjavik Summit, 16-17 May 2023, 17.

39 For the previous more cautious approach regarding the Court's engagement in the execution process see Soering v.
the United Kingdom, 7 July 1989, § 127, Series A no. 161: “The Court is not empowered under the Convention to
make accessory directions of the kind requested by the applicant (see, mutatis mutandis, the Dudgeon judgment of 24
February 1983, Series A no. 59, p. 8, § 15). By virtue of Article 54 (art. 54), the responsibility for supervising execution
of the Court’s judgment rests with the Committee of Ministers of the Council of Europe.”

40 Assanidze v. Georgia [GC], no. 71503/01, ECHR 2004-II, 8 April 2004.

41 Sejdovic v. Italy [GC], no. 56581/00, ECHR 2006-II, 1 March 2006.
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in other types of cases too when required. I can mention H.E and Others v. France **
as an example, concerning the refusal of the French authorities to consider a request
to repatriate French nationals detained in camps in Syria. After finding a breach of
Article 3 § 2 of Protocol No. 4, the Court indicated that the French Government had
to “re-examine those requests, in a prompt manner, while ensuring that appropriate
safeguards [were] afforded against any arbitrariness™.

With regard to general measures, the Court may find it useful or even necessary
to indicate them where it has found that the violation of the Convention is occurring
or is likely to occur in similar situations. Accordingly, the measures should be such
as to remedy the Court’s finding of a violation in respect of the existence or non-
existence of legislation, or even a general practice, so that the system established by
the Convention is not compromised by a large number of repetitive applications
stemming from the same cause.

The dynamic nature of the Court’s review is implicit in the pilot and quasi-
pilot judgment procedures, to which I want to turn for a moment. I believe these
procedures are well known to you and my intention is not to dwell on their
mechanics.* I would rather want to mention them with a view to offer some reflections
on a “judicialization™® of the execution process and the “constitutionalising effect”
which such processes can produce.*® Let me explain.

In the context of the pilot and quasi-pilot procedures the Court remains in control
of the supervision of measures taken at the domestic level to address the deficiencies
identified in the pilot or leading judgment. The adequacy of the measures adopted is not
under the sole scrutiny of the Committee of Ministers, but under the judicial scrutiny
of the Court and the standards used for that scrutiny are legal requirements set in the
Conventional. We have seen how that works in some of the examples I mentioned
earlier, such as Torreggiani and Others v. Italy or Vileanu and Others v. Romania.

Consequently, thereisagreaterinvolvement ofthe Courtin the execution process
and, to an extent, a form of “judicialization” of that process. This “judicialization”

also means that in its supervision of the measures adopted at the domestic level

42 H.F. and Others v. France [GC], nos. 24384/19 and 44234/20, 14 September 2022.
43 Ibid, § 295.

44 See further: ECtHR, The Pilot-Judgment Procedure: Information note issued by the Registrar; ECtHR, Press Factsheet —
Pilot judgments (both available at www.echr.coe.int); Leach et al, Responding to systemic human rights violations: an
analysis of ‘Pilot Judgments’ of the European Court of Human Rights and their impact at national level (Intersentia,
2010); Haider, The pilot-judgment procedure of the European Court of Human Rights (Brill, 2013).

45 See also H. Keller and C. Marti, “Reconceptualising Implementation: The Judicialisation of the Execution of the ECtHR's
Judgments” (2015) 26 EJIL 829-850, 829.

46 See, for instance, Sadurski, Partnering with Strasbourg: Constitutionalisation of the European Court of Human Rights,
the Accession of Central and East European States to the Council of Europe, and the Idea of Pilot Judgments, (2009)
9(3) HRLR 397-453.
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the Court is concerned with a broader picture — namely, the national system - rather
than just the necessity to adjudicate an individual case.

The emphasis is, therefore, shifted from the Courts “adjudicative role” to
its “constitutional role”, which is to clarify Convention obligations, protect the
achieved level of Convention rights and freedoms and, where needed, further
develop Convention standards.

A more extensive use of the pilot and quasi-pilot judgment procedures
therefore has the potential to be an effective tool to tackle the problem of the
high number of cases currently pending before the Court by identifying the cases
of “constitutional” relevance and dealing with other repetitive cases in a more
summary way. At the same time, these procedures could ensure effective judicial
oversight of the reforms carried out at the domestic level and thus enhance the
execution of the Court’s judgments.

The Court is currently in the process of internal reflections as regards the
further enhanced use of pilot and quasi-pilot judgment procedures.

Any effort in the execution of the Court’s judgments critically depends on the
involvement of national courts. They must act as “faithful guardians” of Convention
standards and values.*® They have the task of ensuring that the Convention is duly
implemented in their domestic orders.

However, at national judicial level, as I mentioned before, a varying degree of
reluctance in executing the Court’s judgments may stem from reliance on Member
State constitutional traditions or identity.*’ It is important to remember that cases
of open conflict may be high profile — but they are rare. On the contrary, the strong
and continued institutional dialogue between the Strasbourg Court and national
superior courts continues to bear fruit.

For the role of national judges when it comes to execution, the aftermath of
recent French and Latvian cases are illustrative.

In JM.B. and others France,” decided in January 2020, the Court found
a violation of Articles 3 and 13 on account of inadequate conditions of detention in
French prisons and the lack of effective remedies available to prisoners.

In July of the same year, the French Court of Cassation explicitly relied on
the J.M.B. judgment and found that, even before the requisite legislative changes

47 On the Court’s “constitutionalist” and “adjudicative” roles, see further Greer and Wildhaber, “Revisiting the Debate
about ‘constitutionalising’ the European Court of Human Rights” (2012) 12(4) HRLR 655-687.

48 See further, Bjorge, Domestic Application of the ECHR: Courts as Faithful Trustees (OUP, 2015).
49 See Constitutional Tribunal of Poland, Judgment of 10 March 2022, K 7/21, mentioned above.
50 J.M.B. and Others v. France, nos. 9671/15 and 31 others, 30 January 2020.
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were made, judges should be able to put an end to conditions of detention contrary
to Article 3. A few months later, the French Constitutional Court, on the basis of
a priority preliminary ruling (question préjudicielle de constitutionnalité) requested
by the Court of Cassation, decided to repeal the relevant provisions of the Code of
Criminal Procedure which precluded early release in case of conditions of detention
incompatible with human dignity. This timely sequence of judicial dialogue between
the Strasbourg Court and the French superior Courts culminated in the adoption, a few
months later, of legislative amendments seeking to comply with the /. M.B. judgment.”!

As regards Latvia, the case that I would like to mention is Ecis v. Latvia®,
which concerned a blanket ban on prison leave for male prisoners in maximum
security prisons without any individual assessment of the proportionality of
such a prohibition. A majority of the Chamber found a violation of Article 14 in
conjunction with Article 8.

The case was closed by the Committee of Ministers in September 2022%,
following an amendment of the Code for the Enforcement of Sentences which
introduced the possibility for prisoners to apply for the organisation of a funeral
service for a close family member within the prison premises. In the same year,
a further amendment introduced the possibility to grant compassionate leave for up
to two days. I would like to emphasise that, following the judgment of the Strasbourg
Court, and before the relevant legislative amendments, the Constitutional Court of
Latvia had found that the provision of domestic law which precluded all prisoners
serving their sentences in closed-type prisons from requesting compassionate leave,
was incompatible with the Constitution.

Lastly, allow me to note that in terms of the role of national judges when it comes
to execution and subsidiarity, Article 46 § 1 imposes on the State an obligation to
execute a judgment handed down in its regard. However, there is also a res interpretata
effect of the Court’s judgments for courts and authorities in States other than those
which are party to proceedings. This is one of the most important tools reinforcing
subsidiarity but also limiting the number of applications before the Court.

In conclusion, the success of the Convention system has been achieved through

a combination of efforts both domestically and at international level. Implementing

51 Loi n® 2021-403 du 8 avril 2021 tendant a garantir le droit au respect de la dignité en détention. Note that the execution
proceedings are still pending before the Committee of Ministers due to the fact that it still remains to be seen how the
reforms are carried out at the domestic level, including if the noted legislative amendments will actually be implemented
in practice. In this regard, see Committee of Ministers, Decision CM/Del/Dec(2022)1451/H46-11 of 8 December 2022.

52 Ecis v. Latvia, no. 12879/09, 10 January 2019.
53 See Committee of Ministers, Resolution CM/ResDH(2022)206 of 22 September 2022.
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the Convention must be a joint effort of governments, parliaments, domestic courts,
civil society and, of course, the Strasbourg Court.

I stand before you today as President of a human rights court which currently
has some 75,600 pending applications, 80% of which are repetitive cases or cases in
relation to which the case-law is well-established.

Tackling the related question of the docket and execution is critical not only for
the sake of individual applicants but also for the long-term health of the Convention
system and its ability to tackle the many grave and new challenges to respect for
human rights, democracy and the rule of law emerging in our societies.

I am impatient to hear the contributions of the next distinguished speakers
and I am grateful to have had the opportunity to transmit the Court’s collective

voice here in Riga today.



Ineta Ziemele

Judge of the Court of Justice of the European Union

Execution of Judgments and National Identity

Setting the stage

My speech could be the shortest ever of the speeches at such occasions,
since it is almost trivial to say that execution of judgments forms an element of
national identity in States that function in accordance with the principle rule of
law, provided we agree that national identity is not limited to culture, language
and the main historical narrative of a nation but also captures democracy and rule
of law. I think there is a good reason not to take solely a sociological approach
in comprehending what national identity is since, e.g., Article 4, para 2, of the
TEU defines national identity as inherent in political and constitutional structures
of, EU Member States. From the European point view, national identity, at least
in some part, is defined by constitutional law, as it is constitutional law defining
national symbols and taking stock of particularities of a social contract of each
society. In some constitutional doctrines, national identity can be legally defined
through the perspective of constitutional identity, in others, as a general principle
of constitutional law per se. One way or another, every now and then constitutional
jurisdictions may need to engage with elements of national identity embodied in

constitutions concerned.

165



Every now and then, States use arguments that execution of judgments cannot
take place since it would be contrary to their national identity. These arguments are
familiar at European and national levels, e.g, here in Latvia. Upon a more profound
reflection, therefore, the matter is not trivial and certainly not simple. It merits
a serious discussion.

Let me briefly introduce the factors that have contributed to the evolution of
the unease in the relationship between national identity and courts as reflected in the
difficulties of or opposition to execution of judgments of European Court of Human
Rights (ECtHR) as well as Court of Justice of the European Union (CJEU) and on
some occasions, albeit more rarely, constitutional courts.

First, we live in the digital age. It has the incredible capacity to inform but also
to misrepresent. Second, globalization and the age of crisis, reinforce considerably
insecurity in human society. That is a more fertile ground for a narrow national rather
than European or international feelings. Third, very different historical narratives in
Europe and the lack of their knowledge within a space, which claims to be more united
than other spaces in the world. I have a habit to ask my colleagues from the other
parts of Europe, how much of history of the Baltic States they have learned at school.
I suppose you know the answer already. Finally, we also live in the age of incredible
judicialization of human relations. Where there is a disagreement on common values,
we can agree on one thing, i.e., that we go to a third party and in a fair procedure
determine who is right and who is wrong. We accept the result because we trust the
procedure, which is independent and impartial. The courts with the competence to
determine value disputes, and the courts which adjudicate human rights are such
value courts, have become important contributors to societal processes and that is
rather different from the perceived original role attributed to the courts in writings
of ].J. Russo and Montesquieu. Both of these thinkers, essential for the cultural space
of Europe, believed that judges were merely mouthpieces of the law for the resolution
of a particular dispute. They were perfectly aware nevertheless that it is not evident
to assign judges with a narrow role of applying and pronouncing what the law is. I
think the nature of a society is such that all forms of societal organization and State
institutions contribute to continuous self-constituting process of that society and the
courts are not an exception. It is honest and necessary to recognize that.

I will now address in some more detail the key notions of my theme.

I will first address the main principles that underlie the notion of execution of
judgments. I will then investigate the proposition that execution of judgments forms part

of the principle of rule of law and, therefore the national identity of a democratic rule of law-
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based State. I will ask in the end whether there are any legitimate considerations pertaining
to national identity that may conflict with the principle of execution of judgments.

It is also important to point out that we need to be clear as to what are we talking
about when we refer to execution of judgments. Is it about execution of the operative

part, execution of the operative part and the motives, or compliance with case law?

Execution of judgments

In view of the aims of the Latvian Presidency in the Council of Europe to
address the difficulties arising in the context of the execution of the judgments of the
European Court of Human Rights, I have prepared my observations with the view
of this aim. Article 46 of the European Convention on Human Rights (hereinafter -
ECHR or the Convention) provides for the obligation of States parties to the ECHR
to execute judgments of the Court and sets up a mechanism for that purpose. It is
probably useful to not lose the sight of the fact that, despite the difficulties with
the execution of judgments, especially since an unprecedented enlargement of the
Council of Europe in the 90ties, this mechanism remains the most complete and
successful implementation of State responsibility in international law. It should be
remembered that a judgment of the ECtHR which establishes a violation of the
Convention by a State Party means that an internationally wrongful act has been
committed by that State. According to the mechanics of State responsibility such
a violation must be repaired. It is a general principle of international law that a State
responsibility for an internationally wrongful act must make full reparation of
the injury caused. Reparation is intended to make the party injured by the illegal
act “whole” and, as much as possible, create conditions where the position of the
applicant would be restored as it would have been, had the breach not occurred.

Over the years, the ECHR execution mechanism has been moving to embrace fully
the very idea of restitutio in integrum since oftentimes the payment of just satisfaction in
accordance with Article 41 ECHR did not meet the criteria of restitutio in integrum and
the considerable discretion to determine the compensation left originally to States parties
in practice did not do justice to the general principle of international law, especially in view
of the very important objective of the Convention, i.e., protection of human rights and
freedoms. It should be recalled that for a long time Article 41 ECHR was the dominant
approach to responsibility for Convention violations. The Article states that “and if the
internal law of the High Contracting Party concerned allows only partial reparation to
be made, the Court shall, if necessary, afford just satisfaction to the injured party” The

original idea behind the Article is that fair compensation, as determined by the Court,
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can be ordered after a Member State has exceptionally failed to provide full restitution.
Life and experience has amended original conception of the functioning of State
responsibility under the Convention. The Court has found out that it needs to give more
guidance to the States. Along this logic, the development of Article 46 ECHR case law
which indicates the need for general measures and sometimes also individual measures
goes a long way to fully embrace a proper implementation of State responsibility in the
system of the Convention. I think this has been a crucial development based in general
principles of treaty law and State responsibility, if the Convention system is to continue
to stay as effective as it can be. I am sure there is plenty of work on details but already the
steps such as adjudication on systemic problems and general measures, pilot judgment
procedure, even advisory procedure is helpful, and, indeed, considerable steps have
been taken in the political bodies of the Council of Europe to improve on a peer pressure
principle of execution of judgments. Within a short period, as far as human history is
concerned, execution of judgments in the ECHR system has matured considerably.

That said, in its very essence the success of the system continues to be dependent
on the good faith of Member States either when they execute judgments or exercise
the peer-pressure in the Council of Europe and that is based on the fact that these
are like-minded States. In other words, they do share the values of the Statute of
the organization and those spelled out in the Preamble of the ECHR, including
acceptance of international responsibility, as it were, and in the end of the day the
execution of a resulting judgment of the Court. This is a matter of rule of law in
international law and the ECHR system claims to be the best example how the
rule of law can function in international relations, but, and it has been recognized,
especially since the closer consultation process between the governments and the
Court begun in Interlaken in 2009, the consequences of international responsibility
as determined by the ECtHR cannot fully be addressed without relevant domestic
reactions in domestic courts, parliaments and governments.

In Latvia, a lot has been done by domestic courts in internalizing the ECHR
and the ECtHR case law and certainly giving full effect to erga omnes character of the
judgments. With respect to the latter, Latvia could be considered a front-runner. A very
important point ought to made here. While it is clear that all States parties must execute
the operative part of the judgment in cases where the State concerned is a respondent, I
suspect that the erga omnes character of the findings of the Court in any of its judgments
remains a controversial matter. Historically, the Convention was not conceived to set
forth general erga omnes obligations concerning certain aspects of the interpretation of

the Convention. However, no legal system is static; it cannot be since it evolves along with
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human society. Today international law recognizes that there are rules that by their very
nature give rise to erga omnes obligations and among them are the rules of human rights
law. There are elements in the Convention, such as inter-State complaints provided for
in Article 33 ECHR, that indicate towards erga omnes character of the Convention as
between States. Be it as it may, there is a more clear understanding that lex interpretata of
the Convention ought to be followed by all States parties. As far as Latvia is concerned,
the courts have no issue with the use and application of the case law of the Court as such
and not only in the cases against Latvia as part of execution of judgments stricto sensu.
Similarly to the execution of the judgments of the Constitutional Court, in
Latvia (hereinafter - CCL) there is a room for better compliance with the rulings of the
ECHR as far as executive and legislative steps are concerned. I think that a permanent
structure in the government, probably at the level of State Chancellery with its
horizontal reach across the ministries, which oversees execution of judgments of the
CCL and ECtHR, is necessary with appropriate working methods. With reference
to Opuz v Turkey judgment adopted in 2009, I shall provide an example. The Court
then reiterated that the right to life “[..] involves a primary duty on the State to secure
the right to life by putting in place effective criminal-law provisions to deter the
commission of offences against the person backed up by law-enforcement machinery
for the prevention, suppression and punishment of breaches of such provisions. It also
extends in appropriate circumstances to a positive obligation on the authorities to take
preventive operational measures to protect an individual whose life is at risk from
the criminal acts of another individual [..]**. The Court thus considers that [..] the
prosecuting authorities should have been able to pursue the proceedings as a matter of
public interest, regardless of the victims’ withdrawal of complaints (see, in this respect,
Recommendation Rec(2002)5 of the Committee of the Ministers, paragraphs 80-82
above)”. The Council of Europe Convention on preventing and combating violence
against women and domestic violence (the Istanbul Convention)-has codified both
the case law and the agreement among States. I am hopeful that Latvia will finally
join the Convention®. But in 2023, Latvia had been shocked by a case of domestic
violence in identical circumstances and the relevant authorities had acted exactly same
way as Turkish authorities in Opuz case. Surely, Latvia had plenty of time to put in
place effective law-enforcement machinery to protect an individual whose life was

in danger from acts of another individual following the principles of the ECtHR case

54 Opuz v. Turkey, 2009, para 128.
55 Ibid, para 145.
56 Latvia joined the Istanbul Convention in the end of 2023.

169



law, including the indications from the already mentioned Opuz case. Yet the available
mechanisms turned out to be ineffective and, regardless of Latvias accession to the
Istanbul Convention, this situation was contrary to the ECHR. In other words, if one
were to take, for example, the Court’s most recent press releases, on that basis, identify
the Court’s principled statements regarding the interpretation of the Convention, and
compare them with Latvian law and practice, one could quite easily arrive at concrete
legislative proposals or things to do by the executive branch. That would go a long way
to remedying Latvia's compliance problems with the Convention. It is this that has
to be done somewhere within the executive branch in Latvia and elsewhere in all of
the member States of the Council of Europe which would not only help execution of
judgments but would make the functioning of the Convention system more effective,
even before ECtHR comes to adopting a judgment. I am sure that some States are
more successful on a preventive level than others and an exchange on good practices

in the Committee of Ministers of the Council of Europe might be an idea.

Execution of judgments as a core element of rule of law

Previously, I referred to the execution of ECHR judgments against a blueprint of
State responsibility rules in international law. From a constitutional law perspective,
the execution of judgments is a crucial element of the rule of law principle. It gives
meaning to the principles of separation of powers and checks and balances. If the
government was allowed not to execute judgments of the courts, including European
courts, that would infringe upon the very idea of separation of powers and check and
balances. Such practice greatly undermines democracy and is a sign of its backsliding.

From the perspective of the ECHR, and the Court has repeatedly stated that
“The right to execution of binding decisions, given by any court, is an integral
part of the “right to a court™’. Otherwise, the provisions of Article 6 § 1 would
be deprived of all useful effect”®. The right to a fair hearing under Article 6 is an
expression of the rule of law. “One of the fundamental aspects of the rule of law is
the principle of legal certainty®, which requires, inter alia, that where the courts
have finally determined an issue, their ruling should not be called into question™.

From the perspective of the European Union (EU) law, as generally known,

Art 47 of the EU Charter of Fundamental Rights incorporates Art 6 case law within

57 Scordino v. Italy (no. 1) [GC], 2006, para 196.

58 Burdov v. Russia, 2002, paras 34 and 37.

59 Gudmundur Andri Astrédsson v. Iceland [GC], 2020, para 238.
60 Brumarescu v. Romania [GC], 1999, para 61.
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its scope. With this in mind, the rule of law as a common value of the EU is also
concretised to comprehend, inter alia, the execution of binding final judgments
of independent and impartial courts. Recently there have been several occasions
where also the CJEU had to reiterate the importance of the rule of law and the right
to a fair trial by independent and impartial courts.

It derives from the case law that in the Council of Europe Member States,
but even more in those Member States which are also members of the EU, the
principle of the rule of law requires execution of final binding judgments rendered
by independent and impartial courts within appropriate time limits. It is imperative
rule so as to uphold democracy and the trust of people in a democratic rule of law-
based State. The minimum or the very core of this rule is the execution of operative
part of a judgment. However, most often judgments of the highest courts in their
motives provide or disclose general principles of law, which, too, are legally binding.
Lex interpretata should be approached seriously, when legislative and executive

power execute the final binding judgments of the courts.

Rule of law and national identity

The notion of national identity as such is an abstract and rather open-ended
notion. For example, Satversme (Constitution of the Republic of Latvia) spells out
that Latvia is a nation-state which is formed of Latvians and Livs and all the citizens
and that democratic discourse takes place in the Latvian language. The inter-play
and balance between all relevant principles, including the principle of a nation
State and the rule of law, are prescribed in the Introduction of the Satversme. Its
paragraph 4 states that: “Latvia as democratic, socially responsible and national
state is based on the rule of law and on respect for human dignity and freedom; it
recognises and protects fundamental human rights and respects ethnic minorities.
The people of Latvia protect their sovereignty, national independence, territory,
territorial integrity and democratic system of government of the State of Latvia”

A priori it is hard to imagine any conflict between values of a democratic nation-
state and the rule of law where the latter includes execution of final judgments of national
and European courts. First, the ECHR accepts national particularities and allows for
margin of appreciation in complying with the Convention rights and, second, the EU
even protects national identities in Art 4.2 TEU. But values and mechanisms have been
confronted both in respect to the ECtHR and CJEU and national constitutional courts.
The cases that come to mind are not of the same nature. There are cases in which

primacy or pacta sunt servanda and sovereign adjudication are confronted; that is
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a matter between the courts to solve in the spirit of genuine dialogue and good faith.
There are cases in which a genuine disagreement as to the scope of values exists and that
for me is, indeed, a more serious matter. It is in the latter cases that one should proceed
with great care in the early stages of the judicial proceedings and, most importantly,
in the adjudication stage. From the perspective of the ECHR at the adjudication stage
subsidiarity perspective becomes important, as demonstrated in such cases as the
Animal Defenders v the United Kingdom® and S.A.S. v France®. From the perspective of
CJEU where the primacy and autonomy of the EU legal order must be preserved there
are several options, as demonstrated by the earlier Omega® and more recent Cilevics
and Others* judgments. All the mentioned judgments exemplify the importance of
sensitivity towards national particularities embodied in the notion of constitutional

identity and presented through the dialogue of courts in good faith.

Conclusions

The principles of democracy, rule of law and protection of human rights are
intertwined. They are meant to be in balance and I think the balance today is more
important than ever. The rights of an individual as such in a State are not absolute,
with few exceptions, the right of a democratic majority is not absolute, nor are judg-
es always right. Strength of our common European values are discovered through
their interplay and dialectics. Balance can be different in different societies due to
their histories, cultures, geographies, for as long as the minimum European core, as
determined by ECHR, is universally guaranteed. {Within the EU, different logic ap-
plies in view of primacy and autonomy of the EU law, however the result is the same,
it’s the preservation of the common values. In the end I come to the sentence that I
started with, i.e., national identity cannot be confronted with the rule of law and its
core element — execution of final binding judgments -, the latter is part of national
identity in the Council of Europe states and, certainly, the EU Member States. It is
imperative, however, especially for the courts that are removed from national narra-
tives and identities to listen carefully to the explanations and arguments provided by
the parties. As said, protection of national identities too is a European value but so
is the membership in common European human rights architecture, which is meant

to offer one of the strongest protections to Europeans and European nations today.

61 Animal Defenders International v. The United Kingdom, [GC], 2013.

62 S.A.S. v France, [GC], 2014.

63 CJEU judgment, 14 October 2004, Omega, C-36/02.

64 CJEU judgment (grand chamber), 7 september 2022, Boris Cilevics e.a., C-391/20.



Basak Cali

Professor of International Law (Hertie School)

Rejoinder

Thank you for inviting me to provide a brief rejoinder at the opening session of
this important conference on “The Role of the Judiciary in Execution of Judgments
of the European Court of Human Rights’ organized, in the context of the Latvian
Presidency of the Council of Europe.

A rejoinder is often understood as a reply, preferably a sharp one. I must say at
the outset that, as a scholar of the European Convention on Human Rights and the
implementation of the judgments of the European Court of Human Rights for well
over twenty years, I find myself in agreement with many of the important points
raised by Judge O’Leary, the President of the European Court of Human Rights,
here today on how central the implementation of the Court’s judgments is for the
health and longevity of the system as a whole.

I am also aware that the role of the academics in important gatherings such as
this one, bringing together apex court judges from across the Council of Europe,
is to provide scholarly and critical reflections on the European human rights law
and practice, preferably with a view to improve it. With this in mind, I have three
points I would like to raise. In the spirit of improving the execution of human rights

judgments, I will end all three points with concrete recommendations.
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First, we often state, departing from the well-established case law of the
European Court of Human Rights, that the European Convention on Human
Rights is a living instrument. By this we also mean that the Convention should
ensure effective enjoyment of rights in real time. The Convention, however, can
only become a living instrument through the implementation of its judgments
by domestic courts, national parliaments and executives. Article 46 ECHR also
confirms this. But having agreement in legal text is not enough for the effective
realization of Article 46 in each and every judgment.

This agreement must be effectively realized each time a judgment is delivered
by the Court. We, therefore, need to think carefully about how to ensure Article
46 ECHR operating as a ‘living instrument;, providing real and effective redress for
victims of human rights violations and measures to prevent the repetition of similar
violations in the future. This requires broad co-operation and continuous good faith
efforts by many actors. Domestic judges are, of course, central to implementation,
but they are not the only actors.

In addition, domestic judges need to be surrounded by a strong and
implementation-friendly eco-system. Departing from this diagnosis, here is my first
recommendation. We must think more systematically about how domestic judges can
be supported both at home and at the level of the Council of Europe. All Presidents of
the Committee of Ministers, for example, should treat the implementation of human
rights judgments as a regular priority item during their presidency. This is because
the implementation of human rights judgments is not just one of many to issues pick
and focus on for any presidency, but it is a cross-cutting problem and is of systemic
importance for the health of the system. I would take it one more step further and
suggest that Article 46 as a living instrument should also be a regular agenda item in
the European Courts and Council of Europe’s exchanges with all domestic courts.

Second, many may think that Article 46 is a clear and straight forward provision of
the Convention, and, of course, we all know that final judgments are binding and must
be implemented under the supervision of the Committee Ministers. As an academic
studying Article 46 ECHR over the past two decades, however, I would argue that
Article 46 jurisprudence is not always fully understood by all domestic judges.

I can think of at least two reasons for this. First, traditionally, the focus
concerning the dissemination of knowledge about the European Court of Human
Rights to domestic judges has been on the Court’s substantive case law. Second,
the work of the Committee of Ministers, creating an important jurisprudence

on individual and general measures, is far removed from domestic judges.
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I can imagine that many of the audience here, for example, are highly familiar with
the HUDOC website of the Court’s case law, but less familiar with the HUDOC-
EXEC website, focusing on the execution of the judgments of the European Court
of Human Rights. This is an important gap because the Committee of Ministers
often calls on specific domestic courts to take action to implement judgments. But
I often wonder whether the domestic courts are consistently aware of these calls.
There is, therefore, an important disconnection between domestic judges and the
execution process carried out by the Committee of Ministers. Here is then a second
recommendation. We need to think about ways of closing the gap between domestic
judges and the monitoring of the execution of individual and general measures by
the Committee of Ministers. Domestic judges, for example, should be routinely
informed about the execution requirements in cases they decided and which ended
up with a violation judgment so that they can become effective partners in the
execution of these judgments.

Third, I think that our analysis of the execution of judgments by domestic
courts will be well served by focusing on the different roles the domestic judges
have in the execution of a) individual measures and b) general measures. My final
remarks, due to shortage of time, will only focus on the role of domestic judges in
the execution of individual measures.

In the case of individual measures, domestic courts have a very clear and non-
negotiable role. The remedial jurisprudence clearly requires restitutio ad integrum
for individuals. In other words, all the harm of any human rights violation must be
removed to ensure the reinstatement of the individuals situation as it was prior to
the violation. The only deviation from this standard concerns situations of good
faith material impossibility of performance reinstitution, such as the impossibility
of ensuring a child-parent reunification because the child is over 18, so no longer
a child. Restitutio ad integrum requires an unlawfully detained person to be released,
unlawfully criminalized person to be acquitted, and so on.

Once a European judgment is final, domestic courts are principally Court’s
in charge of securing restitution for the individual applicants. The execution of
individual measures by domestic courts is not and cannot be up for re-assessment.
This aspect of the role of the domestic court cannot be emphasized enough to
make the judgments of the European Court of Human Rights count for individual
victims of human rights violations. It is also for this reason that once a judgment
of the European Court of Human Rights finds a violation and its final, individual

measures that are required to execute the judgment cannot be reevaluated through
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a constitutional identity argument ex post facto. And here is then my third and final
suggestion, given the important role that the European Court of Human Rights has
in guiding domestic judges to interpret the Convention, including its Article 46.
The European Court of Human Rights can and must do better to help guide
domestic judges to ensure that they fully understand and execute the individual

measures required in each violation judgment.



Marialena Tsirli

Registrar of the European Court of Human Rights

The Dialogue between the European Court
of Human Rights and National Judges
in the Implementation of the Court’s Judgments

I. Introduction

Let me begin by thanking the Latvian authorities for their invitation to this
important international conference and for their extremely warm hospitality in
Riga. It is a real pleasure and a great honour for me as the Registrar of the European
Court of Human Rights to address you in this Plenary session this morning.

“There can be no more powerful commitment to the multilateral system and
the Convention values than by ensuring all judgments of the Court are executed”.
These are the words of Ambassador Karklins in the preface to the annual report
on the execution of the Courts judgments.®® I could not agree more. Indeed, the
judges of the Strasbourg Court specifically called upon member States, in their
memorandum for the Reykjavik Summit, the historic 4" Summit of Heads of State
and Governments, to reaffirm their commitment to the binding nature of the

Court’s judgments and decisions.

65 https://rm.coe.int/annual-report-2022/1680aad12f
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The Latvian Presidency of the Committee of Ministers, which has set as one
of its priorities the implementation of the decisions taken at that Summit, comes
at a critical junction in the history of the Council of Europe. Obviously, here I
am referring, in particular, to Russia’s war in Ukraine, its subsequent immediate
expulsion from the Council of Europe and the consequent implications for the
European Court of Human Rights and its work. In addition to conflict, challenges
to the Convention system and to a liberal rules-based order can also be witnessed
as a result of a general democratic backsliding. Your task is not an easy one and the
role of the Council of Europe is more important now than ever.

Appendix IV of the Declaration adopted in Reykjavik recalls that “executive,
national and local authorities, national courts and national parliaments bear responsibility
for implementing the Convention and complying with the judgments of the Court”

Your conference today, in the presence of judges of constitutional and supreme
courts, explores the particular role of national courts in the execution of the
judgments of the European Court of Human Rights.

I think that the message you are sending is a very strong one. Human rights
protection for all Europeans is — and should be — our collective concern. Judges and
courts are also important actors in the implementation process. What is your role in
that process? How can you better perform that role? These are the questions which
you will be exploring today and, particularly, in the break-out session later.

Before I begin discussing the role of national judges in the execution process, let
me touch upon how we, at the European Court of Human Rights, value and promote
actively the role of national judges within the Convention system, a system which is
based on shared responsibility: This means that the Strasbourg Court is not the only
one responsible for protecting and promoting human rights in the European legal
space. It shares this responsibility with the Member States, which, in turn, means that
the Judge sitting in Strasbourg is not the primary actor in human rights protection;

each judge sitting in his or her local court is in reality the first human rights judge.

Il. Judicial dialogue

Let me explain. By reason of your direct and continuous contact with the vital
forces of your countries, the European Court of Human Rights has repeatedly stated
that domestic authorities are better placed than an international court to assess
the multitude of factors surrounding each case. It is therefore primarily for you,
domestic judges, to identify and afford redress for possible infringements of human

rights in each particular case. In this way you have both a preventive and corrective
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role to play. By applying the European Convention at the domestic level you act
as a “Strasbourg Court” judge in your country. If Convention rights have been
effectively taken into account at the domestic level there is often no need to come to
Strasbourg, or if the application does come, the Court is able to deal with it in a less
analytical way. It is a win-win situation, for the parties to the proceedings and for us.

For this reason, a crucial aspect of the work of our Court is to enhance
judicial dialogue with national courts. Judicial dialogue takes a number of forms:
(i) Advisory opinions in accordance with Protocol No. 16, (ii) membership of the
Superior Courts Network which provides structure for the dialogue, and (iii) the
Knowledge Sharing platform on the Court’s website, which provides privileged
access to analytical and updated case-law knowledge.

Let me start by the advisory opinions whose aim according to the preamble
to Protocol No. 16 is to enhance the interaction between the Court and national
authorities.

Indeed, the aim of the procedure is to provide assistance to Member States so
as to avoid future violations, facilitate the correct interpretation of the Convention
within national legal orders and, in this context, enhance judicial dialogue. Since the
entry into force of Protocol No. 16, seven Advisory opinions have been delivered. The
Court is organising a half-day seminar on 13 October to mark the 5® anniversary of
the coming into force of Protocol No. 16 and all Supreme and Constitutional Court
Presidents have been invited. The idea is to exchange views on the Protocol from
a national and international perspective; to see what is working well and what could
be improved. I know that we will see a number of you in Strasbourg on that occasion
and I would like to thank you for supporting this event.

However, despite its non-adversarial nature, this procedure requires time and
resources: first, for a request to be accepted by the Panel of the Grand Chamber, and
then for the Grand Chamber to deliver the advisory opinion. It, therefore, cannot
be expected to be used as a matter of routine. This is where other tools of dialogue
come into play.

I am thinking, of course, of the Superior Courts Network which was
established in 2015 and which now counts 104 member courts from 45 Member
States. As such, it has become the largest superior court network in the world and
we are very proud of it.

The core objective in creating the SCN was to provide concrete operational
support to the national jurisdictions and to offer member courts a channel of

communication whereby the European Court explains its jurisprudence in real
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time. National courts, in turn, provide our Court with insight into their respective
jurisdictions, making valuable input into our comparative work. The exchange
of knowledge and judicial know-how takes place informally on the network’s
restricted access platform, at webinars and through personal contact during visits.
Materials provided through the network focus precisely on subjects requested by
the member courts, typically concerning issues pending before their jurisdictions.
The relevant Convention case-law is therefore provided at the crucial stage to the
primary Convention actor.

At this point, I would also like to share with you a new chapter in our SCN
journey, which is our Visiting Professionals Scheme. We have started receiving groups
of professionals from the registries of our member courts to share our know-how
in case-processing, document management, knowledge-management as well as IT
tools. These visits to the Court are already proving very popular.

The SCN is really “subsidiarity” in action, thanks to the human contact it
enables and various features, notably the Knowledge Sharing Platform. This
platform has been a cornerstone element of judicial dialogue within the network,
but nowadays its impact is going far beyond the judiciary.

On 18 October 2022, I had the honour to launch, together with the former
President of the Court, the Deputy Secretary General and the Director General of
Human Rights and Rule of Law of the Council of Europe, the External Knowledge
Sharing Platform in both official languages of the Court, English and French.

We believe that this free access for all legal practitioners, judges and lawyers,
will genuinely transform the dissemination of the knowledge about the Court’s
case-law. Our plan for the coming years, budget permitting, is to duplicate it in
a number of non-official languages.

Operating in a broader context, the Superior Courts Network and the
Knowledge Sharing Platform are two of the three components of the joint project
of our Court with the Directorate General of Human Rights and Rule of Law, called
“Enhancing subsidiarity”. The third component is directly focused on the national
courts: I am here referring to BRANT (Broad Rights and Navigation Tool), which
aims at integrating the Knowledge Sharing into IT tools employed by national
judiciaries and will serve as a means for an early identification and classification
of human rights issues based on the Convention; it will thus assist a national court
with case-management in a Convention compliant manner.

Finally, another important manifestation of judicial dialogue is the Court’s

annual judicial seminar. It gathers Presidents of the Supreme and Constitutional
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courts of Council of Europe Member States for a half-day of discussions on
a chosen theme. This event is one of the most important in the Court’s calendar.
Our next seminar, which will take place on 26 January 2024, will look at the notion
of subsidiarity in the age of shared responsibility. This should be an extremely
interesting topic and we already have four excellent speakers.

However, I should stress that judicial dialogue does not just take place with
judges from superior courts. The Court welcomes delegations of judges from all courts
across the Council of Europe legal space. These are not simply courtesy visits; they are
of great importance for the sustained legitimacy of the Convention system. They have
often been organized within the context of the Council of Europe cooperation projects
on raising awareness about Court judgments. The Court provides a training program
which includes meetings with Court Judges and Registry lawyers, the opportunity
to attend a public hearing where possible and to see firsthand how the Court works.

Of course, the mostimportant manifestation of judicial dialogue occurs through
the judgments of the Strasbourg and the national courts in the field of Convention

rights. This takes me to the next part of my intervention this morning.

lll. How does the Court converse with national judges in implementing
the judgments of the Court

According to Article 46 § 2 of the Convention, “[t]he final judgment of the
Court [finding a breach of the Convention or its Protocols] shall be transmitted to
the Committee of Ministers, which shall supervise its execution” It is the Committee
of Minister’s responsibility to ensure that the judgment is fully implemented by
the respondent government. The mere fact that the Convention establishes such
a mechanism emphasises the importance of the effective implementation of the
Court’s judgments.

Let me begin this third section of my intervention by underlining an important
point: overall, the implementation of Court judgments is a successful process. In
2022, the Committee of Ministers closed 880 cases of which 200 were leading cases.
It is true that there are more judgments pending full execution now than there were
a year ago. One reason for that is that the Court is transmitting more judgments for
execution to the Committee of Ministers and many are complex cases as a result of
the Courts impact strategy having an effect.

What is that strategy? Aiming for “A Court that matters” we have put in place
a more targeted and effective case-processing policy. It builds on the priority policy

which has already been in place since 2009. Impact cases do not concern core
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rights, such as those protected by Articles 2 (right to life) and 3 (prohibition of
torture) of the Convention and prioritised for that reason. They, nonetheless, raise
very important legal issues of relevance for the respondent State in question or for
the Convention system as a whole. The purpose of the strategy is to ensure rapid
identification and more expeditious case-processing than was previously the case.

AsTsaid, itis the Committee of Ministers which is competent for the supervision
of the execution of the Court’s judgments under Article 46 § 2 of the Convention.
That being so, the Court has now a well-established practice of indicating, in certain
cases, what type of execution measures it thinks would be useful. But even in cases
where there are no Article 46 indications given by the Court, individual and general
measures are still usually needed: Execution measures must first put an end to the
violation and remedy, as far as possible, its negative consequences for the applicant.
These are the individual measures. Execution of judgments also requires general
measures to prevent violations similar to those found by the Court (whether through
changes of legislation, case law or through other kinds of measures).

One of the fastest and most efficient ways to ensure the execution of the
Court’s judgments has been for the judicial authorities to give them direct effect -
implementing them without the need for legislative changes. Indeed, it is some-
times easier for national courts, rather than Parliaments, to make the changes need-
ed depending, of course, on the legal systems in place in each country. As noted
by the Department for the Execution of Judgments in their thematic factsheet on
constitutional matters®, many constitutional courts have interpreted domestic law,
including the constitution, in a Convention-compliant manner in the context of
the execution of the Court’s judgments. Here I will not be speaking of the issue of
reopening of domestic judicial proceedings per se. That is a topic which will be dealt
with later on in the programme.

The factsheet I just mentioned gives a wealth of examples under different
themes, for example, regarding asylum, detention, the efficient running of justice,
protection of private life, freedom of expression and association. In these cases Con-
stitutional Courts or Supreme Courts have taken decisions to align their domestic
case-law with that of the European Court of Human Rights.

Let me now give you a couple of examples from concrete cases. Each case start-
ed with a judgment from the Strasbourg Court finding a violation of an Article of the

Convention, followed by a judgment of a superior domestic Court, and then a final

66 https://rm.coe.int/thematic-factsheet-constitutional-matters-eng/16809e512a
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Resolution of the Committee of Ministers, closing their supervision of the case.

The first case, Saber and Boughassal v. Spain, from 2018, concerned expulsion
orders against two Moroccan nationals following their convictions for criminal of-
fences in Spain. The question was whether the expulsion orders were necessary in
a democratic society under Article 8 of the Convention (right to respect for private
and family life).

The Court found, in particular, that the national authorities had failed to ex-
amine the nature and seriousness of the criminal convictions in question, as well
as the other criteria established by its previous case-law (see f.i. Maslov v. Austria
and Uner v. the Netherlands), in order to assess the necessity of the expulsion and
exclusion orders.

What was the impact of the judgment at the domestic level?

In 2020, the Supreme Court of Spain adopted two important judgments which
incorporated the principles affirmed by our Court. In a judgment of 4 March 2020
(No. 321/2020), the Supreme Court aligned its jurisprudence on the application of
domestic law to the case-law of the European Court and its judgment in the Saber
and Boughassal case.

That judgment put an end to the previous automatic practice, as set out in the
legislation, whereby a criminal conviction of more than one year led to an expul-
sion order with a ban on re-entry. The Supreme Court reaffirmed the necessity and
importance of assessing the personal circumstances of long-term residents and the
balancing of competing interests required under our Court’s case-law. It also men-
tioned explicitly the personal elements that should be taken into account, as indicat-
ed by our Court in its prior judgment. This important change in the interpretation
and application of national law was later confirmed by a further judgment of the
Supreme Court, issued on 23 July 2020.

According to the Spanish Civil Code, two judgments from the Supreme Court
establish case-law which the lower courts must follow. This fact permitted the
Committee of Ministers to close the supervision of the execution of the Saber and
Boughassal case at its meeting on 4 May 2022.

My second example is drawn from a Slovenian case which looked at the bal-
ancing of freedom of expression, on the one hand, and the right to reputation on
the other. The case is MLADINA d.d. Ljubljana v. Slovenia, from 2014. The applicant
publishing company complained that it was ordered by the national courts to pay
damages to a parliamentarian for insulting him in an article concerning a parlia-

mentary debate on the legal recognition of same-sex relationships. Our Court found
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a violation of Article 10 as the Slovenian courts had failed to strike the correct bal-
ance between a publisher’s right to freedom of expression and a parliamentarian’s
right to protection of his reputation in an article criticising his homophobic be-
haviour. In response to this judgment, the Slovenian Constitutional Court changed
its case-law when deciding on similar constitutional complaints. In particular, in
a decision dated 22 May 2014, it found in a similar case a violation of freedom of
expression and, referring directly to our case-law, remitted the case to the lower
court for a new ruling. The Committee of Ministers closed their supervision of the
execution of that judgment in 2017 on the basis that the Constitutional Court had
developed its jurisprudence and expressly aligned it with that of ours.

What do these examples show us? Many Constitutional Courts have interpret-
ed domestic law, including the Constitution, in a Convention-compliant manner
and, thus, played a crucial role in the execution of the Court’s judgments. In some
cases, of course, it may not be possible for the judicial and executive authorities to
give direct effect to the Courts judgments. The most common solution in this sit-
uation is to take legislative action including, where necessary, amendments to the
Constitution itself. Be that as it may, the above examples demonstrate constitutional

interpretation in action.

Conclusion

Full execution of the Court’s judgments is not just important for the applicant
in a given case, nor for the Court’s backlog; it is mainly important for the credibility
of the Convention system as a whole, for which, as said, we're all responsible.

The message from today’s event is an important one. The duty to execute
judgments does not just fall upon one actor - the executive. Other branches of the
State have important roles to play, such as judicial stakeholders, and should see
themselves as powerful actors in the process.

For you as national judges to fulfil your role we need to ensure that you have
adequate training in the European Convention, for example, through accessible
training on the Convention by way of the HELP programme, and that your
interaction with us, at the European Court of Human Rights, is a dynamic and

continuing one. We will do everything we can to ensure that that is the case.



Anita Kovalevska

Senator of the Supreme Court of the Republic of Latvia

Rejoinder to Marialena Tsirli's speech

It has been pointed out several times today that the responsibility for the
execution and implementation of the judgments of the European Court of Human
Rights (hereinafter - ECtHR) lies not only with the national executive, but also
with the judiciary. Marialena Tsirli not only gave excellent examples of how national
courts can ensure the implementation of ECtHR judgments, she also provided
a broad overview of the possibilities for a dialogue between national courts and
the ECtHR. I fully agree that all these opportunities for a dialogue can help in the
implementation of ECtHR judgments. As a national court judge, I appreciate how
much the opportunities for a dialogue with the ECtHR have developed in recent
years, and I value all these opportunities for a dialogue.

With regard to the possibilities for a dialogue mentioned by Mrs Tsirli, I see
that one of them has certainly not been sufficiently exploited by the States Party
to the Convention. Namely, the possibility, provided for in Protocol 16 to the
Convention, for a national court to request the ECtHR to give an advisory opinion
on the interpretation of the Convention and its Protocols. The Protocol has now
been ratified by 21 countries. This means that more than 20 countries have not

ratified the Protocol, including, unfortunately, Latvia. As a judge of a national court,
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I would be happy if the Latvian court also had access to this tool, which enables it to
open a dialogue with the ECtHR on the rights guaranteed by the Convention before
a particular case is even heard at the national level. I believe that this instrument can
help to reduce the number of cases pending before the ECtHR. I would, therefore,
urge the responsible officials of Latvia and other countries to seriously consider
ratifying Protocol 16.

Another aspect where I see room for improvement and development of the
dialogue between national courts and the ECtHR is the issue of the amount of
compensation ordered by the ECtHR in cases where a human rights violation has
been established. In this regard, I would first like to point out that the Latvian legal
system is characterised by openness to international law, and one of the principles of
constitutional interpretation is that the Latvian Constitution —should be interpreted
in accordance with Latvia’s international obligations as much as possible. In judicial
work, this means that Latvian courts follow and try to implement not only ECtHR
judgments against Latvia, but also judgments against other countries. If a national
court has found that human rights have been violated in a particular case, taking
into account the ECtHR, it often has to decide on the remedy for the violation.
The ECtHR has recognised that a person loses his or her victim status and the
possibility of applying to the ECtHR only if the amount of compensation awarded
by the national court is not significantly lower than the amount normally awarded
by the ECtHR for such a violation®”. To fully implement ECtHR judgments, it is,
therefore, important for national courts to be able to determine what the ECtHR
would normally award. But as a national court judge, I can say that this is often very
difficult to do, because the ECtHR has not explained in its judgments, or through
other dialogue methods, how it determines the amount of compensation in specific
cases. I would, therefore, appreciate it if the ECtHR would develop a dialogue with
the national courts on this issue and find a way to at least clarify the basic principles

for determining reparation.

67 Ciorap v. Moldova (No. 2), No. 7481/06, paras 24, 25.



Petr Angyalossy

President of the Supreme Court of the Czech Republic

Eva Sigkova
Adbviser of the Department of Analytics and Comparative Law of

the Supreme Court of the Czech Republic

Res judicata and Reopening of Proceedings after
ECHR Judgments

I. Introduction

First of all, I would like to thank you for inviting me and for organising this
event on the topic of The Role of the Judiciary in Execution of Judgments of the
European Court of Human Rights. It is an honour to be able to speak in front of
you here and to hear your contributions presenting interesting experience and
important insights.

The topic of this panelis res judicata, together with the reopening of proceedings
after enforcement of a European Court of Human Rights judgment, and I would like
to present this issue from the perspective of a Czech judge.

I have divided my contribution into two main parts. In the first part, I will
discuss the general rules governing the enforcement of European Court of Human

Rights judgments in cases where the European Court of Human Rights finds
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a violation of the Convention. In this part, I would like to mainly present to you
the Czech national rules on retrial, which may be of comparative benefit also for
your own practice. In the second part, I will demonstrate concrete examples in
which Czech courts have dealt with retrial. Thus, I will use specific cases to show
which proceedings the dispute involved, how the European Court of Human Rights
ruled and, in particular, what happened with the dispute at the national level after
the European Court of Human Rights judgment was delivered.

Without further ado, let’s dive straight into the issue.

Il. Principles of enforcement of European Court of Human Rights
judgments

1. General rules governing the enforcement of European Court of
Human Rights judgments

AsThave mentioned, I will start with the general rules governing the enforcement
of European Court of Human Rights judgments. It probably does not need long
reminding that in Article 46 of the Convention the Contracting States undertook
to comply with the final judgments of the European Court of Human Rights in all
cases to which they are parties. Enforcement is supervised by the Committee of
Ministers. It follows (inter alia) that a judgment in which the European Court of
Human Rights finds a violation of the Convention imposes on the respondent State
a legal obligation not only to pay the just satisfaction awarded but also an obligation
to adopt general or individual measures. Such measures have, as their objective,
putting to an end the violation found by the European Court of Human Rights and
remedying its consequences to the maximum extent possible.

In recent years, the European Court of Human Rights has become more
and more accustomed to suggesting to States what steps they should take in
implementing its judgments in order to comply with all their obligations implicit in
the Convention. A classic example is where the European Court of Human Rights
concludes that an applicant has been convicted at the national level in criminal
proceedings in the course of which his or her right to a fair trial was not respected.
The European Court of Human Rights does not, in principle, have the power to
command the respondent State directly to reopen proceedings. Whereas in the
past it used to simply reject any request by the applicant on this ground, it has
since changed its approach. Indeed, in 2000, the Committee of Ministers adopted
a recommendation in which it did not dispute that it was for the competent

authorities of the respondent State to determine what measures were most
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appropriate to restore the status quo ante. It noted, however, that its own experience
in exercising its power to supervise the enforcement of judgments indicated that the
re-examination of a case or reopening of proceedings might be the most effective
or even the only possible way of restoration to the status quo ante. Again, the most
common cases that generally call for the reopening of domestic proceedings are
those of criminal convictions that have subsequently proved for some reason not to
meet the requirements of the right to a fair trial.

The European Court of Human Rights has never expressly derived from the
Convention the applicant’s right to a retrial of domestic proceedings which have
been found in Strasbourg to violate guaranteed rights and freedoms. Thus, the fact
that there has been no review, either because domestic law does not allow such
a procedure at all or because the request for review was rejected for some reason,

should not constitute a violation of the Convention.

2. Czech practice concerning the enforcement of European Court of
Human Rights judgments

If we now turn our attention to the retrial itself, it must be said that the
possibility of reopening proceedings which have become final is provided for in
the legislations of many countries, although they may differ in certain aspects.
As I mentioned in my introduction, I will focus on the Czech practice.

Simply speaking, in order to access the European Court of Human Rights,
all available domestic remedies must be exhausted in accordance with generally
recognised rules of international law. In the Czech law ,an application to the European
Court of Human Rights is typically, but not necessarily, preceded by a constitutional
complaint, which is decided by the Constitutional Court. In this regard, the
reopening of proceedings before the Constitutional Court was introduced into the
Czech legal system by an amendment to the Constitutional Court Act in 2013.

To understand the whole issue, we have to bear in mind that the reopening of
proceedings is actually a reversal of a final decision if a new fact appears and that it
involves a conflict between legal certainty and the value of justice. And in this case,
greater weight is given to the value of justice.

According to the Constitutional Court Act, the conditions for filing an
application for the reopening of the proceedings are as follows:

a) First, there must be a decision of an international court, which the Czech legal

system considers to be an international body whose decisions are binding on
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the Czech Republic under international treaties forming a part of its legal
system.®® This condition is met by the European Court of Human Rights.

b) Second, the person entitled to file a motion for the retrial is the person who
was a party to the original proceedings before the Constitutional Court. It
must also be the person in whose favour the European Court of Human
Rights has ruled.”

¢) Third, the time limit for filing a motion for a retrial before the Constitutional
Court shall be six months from the date on which the decision of the
international court has become final.”

Furthermore, the filingofamotion foraretrialisnotadmissibleif the consequences
of the violation of human rights or fundamental freedoms no longer persist and have
been sufficiently remedied by the satisfaction granted by the international court or if
the remedy has otherwise been achieved. An exception to this rule is made where the
public interest in the retrial exceeds the interests of the applicant.”

The parties to the reopened proceedings are, in addition to the person who
applied for the retrial, also those who were parties to the original proceedings on
the constitutional complaint.”

Proceedings before the Constitutional Court are held without oral hearings.”
Its purpose is to enable the Constitutional Court to remedy the situation from the
original proceedings where it wrongly denied the applicant the protection of human
rights and fundamental freedoms. It is divided into two parts: in the first place,
the Constitutional Court assesses the consistency of its original decision with the
decision of the international court, and in the event of a conflict it is obliged to annul
its decision. The annulment of the decision of the Constitutional Court results in
a new procedure on the original application which constitutes the second part of
the retrial proceedings. The applicant may not raise new objections which he or she
should have properly raised when filing his or her constitutional complaint. The
Constitutional Court is not always obliged to automatically overturn its original
decision. The original decision is often maintained in cases where the international
court found the violation of the Convention in the decision of the Constitutional

Court itself, not in the decisions of the general courts.

68 Section 117 of the Constitutional Court Act, No. 182/1993 Coll.
69 Section 119 (2) of the Constitutional Court Act, No. 182/1993 Coll.
70 Section 119 (2) of the Constitutional Court Act, No. 182/1993 Coll.
71 Section 119a of the Constitutional Court Act, No. 182/1993 Coll.
72 Section 119 (5) of the Constitutional Court Act, No. 182/1993 Coll.
73 Section 119b of the Constitutional Court Act, No. 182/1993 Coll.
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Specific cases concerning the Czech Republic and a motion for retrial
After the introduction to the retrial before the Czech Constitutional Court,
I would now like to focus on specific cases where such a reopening has or has
not occurred. I will present the cases in chronological order. I have decided to
do so because the first cases where the Constitutional Court allowed the renewal
can serve well to demonstrate how the approach of the Constitutional Court has
evolved in time. I will subsequently focus on the application of the principle of
beneficium cohaesionis talking about cases where the Constitutional Court has or
has not granted a retrial also in relation to a party who was not a complainant before
the European Court of Human Rights. I will conclude this series of cases with one
recent Czech case, Tempel, which introduced important changes to the Czech legal

environment.

1. Krémar and Others v. the Czech Republic’® - "case which revealed
the absence of a provision on the reopening of proceedings before
the Constitutional Court”

With that being said, I cannot start with anything other than the first ever case
that pointed out a gap in the Czech legal system. It concerns the case of Krcmadr
and Others v. the Czech Republic. In Krémdr, the European Court of Human Rights
concluded that the Constitutional Court had violated Article 6 (1) of the Convention
by requesting certain documentary evidence but had not informed the applicant
in advance and had not given him the opportunity to offer his or her comments.
Subsequently, the applicant, who had been successful in the proceedings before the
European Court of Human Rights, filed an application for a retrial. The Constitutional
Court concluded that the retrial was not admissible, even in a situation where
the European Court of Human Rights had found a violation of the Convention.
It based its reasoning on the fact that the Constitutional Court is a special body
whose task is to protect constitutionality. According to the recommendation of the
Committee of Ministers of the Council of Europe, a retrial should be admissible
where the injured party continues to suffer serious negative consequences caused
by the national decision, the remedying of which is not sufficient to provide just
satisfaction. The Constitutional Court concluded that in the present case, there
were purely procedural defects in the proceedings before the Constitutional Court,

which could not call into question the outcome of the domestic proceedings.

74 Case of Krémar and Others v. the Czech Republic, application No. 35376/97, judgment of the European Court of Hu-
man Rights of 3 March 2000.
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In the opinion of the Constitutional Court, the Committee’s reccommendation was
merely an appeal to the legislature of a declaratory nature. The fact that the documents
have not been disclosed could not lead to call into question the substantive accuracy
of the contested decision. Therefore, the Constitutional Court rejected the application
for a retrial on the ground that the contemporary legislation on proceedings before
the Constitutional Court did not allow for a procedure on the motion for a retrial.
In the Krémdf case, the Czech Constitutional court was, thus, confronted for the
first time with the problem of how to remedy a violation of the Convention whose
victims did not consider the just satisfaction awarded by the European Court of
Human Rights to be a sufficient measure. The hearing of the application for a retrial
before the Constitutional Court revealed a significant gap in the national law. The
Krémdr case also demonstrated the Constitutional Court’s limited experience in
applying certain, non-substantive, provisions of the Convention. However, given
the principle of subsidiarity, the Constitutional Court remains to be the main body
responsible for ensuring compliance with the Convention. This gap was remedied

by the introduction of the institute of retrial in 2013.7

2. Chmeli¥ v. the Czech Republic’® and Balsan v. the Czech Republic’” -
"historically the first case where the retrial was granted”

Following the amendments of the Constitutional Court Act, the institute of
retrial was historically first used in the cases of Chmelit v. the Czech Republic and
Balsdn v. the Czech Republic. In the Chmelit case, the European Court of Human
Rights found that the applicant’s appeal against the conviction of the court of first
instance had been decided by a court which, in such circumstances, could not be
regarded as impartial as required by Article 6 of the Convention. The same provision
was also violated in the Bal$dn case, on the ground that the applicant’s conviction
rested almost exclusively on the testimony of a co-accused whom the applicant had
not had the opportunity to question at any stage of the proceedings, since the co-
accused had subsequently exercised his right to remain silent. Before submitting
their application to the European Court of Human Rights, the applicants applied to

the Constitutional Court, which rejected their complaints as manifestly ill-founded.

75 Malenovsky J., Obnova fizeni pred Ustavnim soudem v disledku rozsudku Evropského soudu pro lidska prava. Pravnik
12/2001, s. 1241.

76 Case of Chmelit v. the Czech Republic, application No. 64935/01, judgment of the European Court of Human Rights
of 7 June 2005.

77 Case of Balsan v. the Czech Republic, application No. 1993/02, judgment of the European Court of Human Rights of
18 July 2006.
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Following the European Court of Human Rights judgment in favour of
the applicants, the Constitutional Court subsequently decided to grant a retrial
in both cases. All the conditions under the newly introduced provision of the
Constitutional Court Act for such a step were fulfilled and the plenary session of the
Constitutional Court decided on the motion in accordance with the law. The first
condition was met because the European Court of Human Rights can be considered
an international court whose decisions are binding on the Czech Republic. The
second condition was also met because the motion was filed by the person who
was a party to the proceedings before the Constitutional Court and in whose favour
the international court had ruled. The third condition was also met because the
decision of the international court became final and the motion for a retrial was
tiled within the following six months. Therefore, the motion was not inadmissible
as the consequences of the violation were still present. The Constitutional Court
stated, that “the redress in the case of the applicant, who was criminally convicted in
the proceedings before the ordinary courts, can only be achieved by a new examination
of the original constitutional complaint, taking into account the conclusions reached
by the European Court of Human Rights. In the applicant’s case, the consequences of
any violation of a human right or fundamental freedom remain being present since he
is regarded as having committed a criminal offence and as having been sentenced with
the final effect to an unconditional prison sentence.”

After allowing the retrial, the Constitutional Court re-examined the original
constitutional complaint, but this time it had to rely on the legal opinion expressed by
the European Court of Human Rights. It held that in the reopened proceedings it was
not necessary to re-examine the circumstances of the case, as this would extend the
already extraordinary interference with a final decision taken by a body of a sovereign

state. The case was referred back to the High Court for a new hearing of the appeal.

3. Melich and Beck v. the Czech Republic’® - "refusal of the retrial on
the basis of the new formulation of the petitioner’s claim”

To demonstrate that the Constitutional Court cannot rule on a new petition
in a renewed proceeding, I would like to point to the Melich and Beck v. the Czech
Republic. In that case, the European Court of Human Rights found that the domestic
proceedings gave the impression of presumptive conviction of the defendants” guilt.

Following the judgment of the European Court of Human Rights and the filing of the

78 Case of Melich and Beck v. the Czech Republic, application No. 35450/04, judgment of the European Court of Human
Rights of 24 July 2008.
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motion for retrial, the Constitutional Court, in fact, granted the retrial. In the reopened
proceedings, it refused to rule on the new formulation of the applicant’s claim. In this
context, the Constitutional Court recalled that the application for retrial was intended
to enable the original constitutional complaint to be decided in accordance with
the legal opinion of the international court, not to give rise to a new constitutional
complaint. The Constitutional Court, without an oral hearing in the retrial, granted
the complaint in full and returned the case to the Court of Appeal for a new hearing. It
was for the Court of Appeal to consider the applicants’ appeal in the new proceedings
with due regard for Article 6 of the Convention. The Court of Appeal re-heard the
case and dismissed the applicants’ appeal again but set out in more detail grounds
on which the Court of First Instance had decided correctly. According to the Court
of Appeal, the factual findings of the Court of First Instance were complete, correct
and supported by the evidence. The applicants challenged the new decision by means
of a constitutional complaint, arguing that the Court of Appeal had failed to remedy
the errors found by the European Court of Human Rights. The Constitutional Court
did not uphold this complaint. Neither did the European Court of Human Rights
which ruled that by adding explanations to its conclusions, the Court of Appeal had

sufficiently addressed most of the criticism found by its previous judgment.

4. Heglas v. the Czech Republic’® - "refusal of a motion for retrial
introduced by the applicant’s accomplice”

In the next case, I would like to focus on the procedural subjectivity. As
I mentioned at the beginning, the motion for retrial can be introduced by the
applicant who won his or her case in Strasbourg. However, it is not an exception
that the motion is introduced by the party to the constitutional proceedings who
did not bring the case to Strasbourg. In those situations, the Constitutional Court is
deciding whether to apply the principle beneficium cohaesionis or not.

Firstly, I will speak about the Heglas case where the Constitutional Court
rejected the motion for retrial on the grounds that the complainant was not the one
in whose favour the international court had ruled. Mr. Heglas had been convicted
of the offence of robbery on the basis of a review of telephone calls made between
him and his accomplice. Following Mr. Heglas’ application, the European Court of
Human Rights held that the use of the phone records constituted an interference

with the applicant’s right to respect for private and family life. The motion for retrial

79 Case of Heglas v. the Czech Republic, application No. 5935/02, judgment of the European Court of Human Rights of
1 March 2007.
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was introduced by the accomplice of Mr. Heglas. In the reopened proceedings, the
Constitutional Court found that the complainant, as the applicant’s accomplice,
did not have a standing to bring the motion for retrial, as he was not himself an
applicant in the proceedings before the European Court of Human Rights. Thus, the
complainant was a person who was not entitled to reopen the proceedings before the
Constitutional Court and the Constitutional Court had no choice but to reject his
motion without a substantive examination for inadmissibility. It should be added that
even if the Constitutional Court had accepted that a certain beneficium cohaesionis
would apply in the interpretation of the provisions on active standing, such a claim
would probably have had no chance of success, since the European Court of Human
Rights did not find a violation of the right to a fair trial and verbal satisfaction was

sufficient. The successful applicant himself did not apply to the Constitutional Court.

5. Janyr and Others v. the Czech Republic®® - "approval of motion for
retrial by application of beneficium cohaesionis"

In Janyr and Others the Constitutional Court came to a different conclusion. In
the original proceedings, two persons were charged with the crime of fraud. After
using various legal remedies, the defendants reached the Constitutional Court,
which did not uphold their complaints. One of the applicants defended himself
against the national decisions by lodging an application to the European Court of
Human Rights which was successful.

The applicant subsequently applied to the Constitutional Court for a retrial.
In the retrial proceedings, the Constitutional Court concluded that the grounds for
retrial also benefited the second defendant, who had not applied to the European
Court of Human Rights. Therefore, based on the principle of beneficium cohaesionis,
the Constitutional Court annulled the decisions in question in relation to the second
defendant as well. In the reopened proceedings, the Constitutional Court concluded

that there had been no violation of fundamental rights.

6. Tempel v. the Czech Republic®' - "the most recent case, unreasonable
length of the proceedings”
To conclude the list of the cases, I will finish with the recent decision in Tempel

case, in which the European Court of Human Rights found that the length of

80 Case of Janyr and Others v. the Czech Republic, applications No. 12579/06, 19007/10, 34812/10, judgment of the
European Court of Human Rights of 13 October 2011.

81 Case of Tempel v. the Czech Republic, application No. 44151/12, judgment of the European Court of Human Rights of
25 June 2020.
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the proceedings, which lasted over 10 years, was not reasonable. This delay on the
part of the public authorities was caused, in particular, by the actions of the Court
of Appeal, which repeatedly annulled the acquittal of the Court of First Instance and
sent the case back for a new hearing. On the basis of the provisions of the Code of
Criminal Procedure, the Court of Appeal also ordered that, following its annulment
of the decision of the Court of First Instance, the case should be heard and decided
by another panel of the same Court. Later on, even by another first-instance court.
According to the European Court of Human Rights, the applicant must have felt
anxiety and uncertainty about the outcome of the proceedings when he was facing
a life sentence. In the European Court of Human Rights’ view, the second court to
which the case was assigned may have been influenced in its approach, as it may have
considered that the only outcome that the Court of Appeal was willing to accept was
a finding of guilt against the applicant. Following the finding of a violation of the
applicant’s rights by the European Court of Human Rights, the proceedings before the
Constitutional Court were reopened. The Constitutional Court annulled the decisions
of the ordinary courts which had infringed the applicant’s fundamental rights to
judicial protection and to a lawful judge and remitted the case to the appeal stage.
Subsequently, the High Court ruled on the appeal, dismissing the appeal brought by
the public prosecutor. This gave effect to the acquittal of the applicant on the basis of
in dubio pro reo.

The ruling of the Constitutional Court in the Tempel retrial established the
constitutional conditions for the application of the provisions of the Code of Criminal
Procedure granting the Court of Appeal the possibility of assigning the case to another
panel of the same court or even to another first-instance court. The situation which arose
in the Tempel case will thus not arise again in the future. Such situations rarely occur in

practice and the Constitutional Court has set detailed rules and clear boundaries.

lll. Numerical statistics - number of cases against the Czech Republic
in 202282

Before concluding, I would like to mention to you some numerical statistics
dating back to 2022. In 2022, the Committee of Ministers received from the European
Court of Human Rights 6 cases against the Czech Republic for supervision of their

enforcement — compared to 4 in 2021 and 3 in 2020.

82 Annual Reports - Department for the Execution of Judgments of the European Court of Human Rights (coe.int)
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On 31 December 2022, the Czech Republic had 7 cases pending enforcement®,
of which one was a leading case classified under enhanced procedure®, and 3
were leading cases classified under standard procedure. The only leading case
under enhanced procedure has been pending for more than 5 years. The pending
caseload includes cases concerning segregation of Roma children in education®,
or unfairness of criminal proceedings®. Of the new violations found by the Court
in 2022, some of them concerned the payment of compensation for expropriated
property®” or excessive length of detention on remand pending extradition.®

In the course of 2022, the Committee of Ministers examined and adopted
decisions in respect of one leading case under enhanced procedure. The Committee
closed 5 repetitive cases under standard supervision. The authorities submitted
2 action reports and one communication.

Finally, full payment of the just satisfaction awarded by the Court was registered

in 9 cases.

IV. Conclusion

Opverall, there is certainly no doubt that Contracting States have an obligation
to implement the judgments of the European Court of Human Rights. While
the European Court of Human Rights does not have the power to command the
respondent State directly to reopen proceedings, in principle, it is often the only way
to comply with a Strasbourg judgment.

Until 2013, there was a legal gap in this respect in the Czech legal system.
As I have demonstrated, in the Krémdr case, it was not possible to initiate a retrial
at all. With the amendment to the Constitutional Court Act, this approach was
changed, and the Constitutional Court could and can decide on the reopening of
proceedings before the Constitutional Court. This was first done in the Chmelif
and Balsdn cases, where the Constitutional Court held that the original decision
was contrary to the opinion of the European Court of Human Rights. It therefore

reopened the proceedings and decided the case again. However, the Constitutional

83 Compared to 6 in 2021 and 4 in 2020.
84 Number unchanged in comparison with 2021 and with 2020.

85 Case of D. H. and Others v. the Czech Republic, application No. 57325/00, judgment of the European Court of Human
Rights of 13 November 2007.

86 Case of Tempel v. the Czech Republic, application No. 44151/12, judgment of the European Court of Human Rights of
25 June 2020.

87 Case of Palka and Others v. the Czech Republic, application No. 30262/13, judgment of the European Court of Human
Rights of 24 March 2022.

88 Case of Komissarov v. the Czech Republic, application No. 20611/17, judgment of the European Court of Human
Rights of 3 February 2020.
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Court is still bound by the original texts of the constitutional complaint, which
cannot be extended by the parties in the renewed proceedings. I have also focused
on the application of the principle of beneficium cohaesionis, which constitutes an
exception to the rule that only applicants who have lodged an application with the
European Court of Human Rights are parties to the renewed proceedings. However,
this principle does not automatically apply to all parties. Finally, I mentioned the
Tempel case concerning unreasonable length of proceedings, which caused a major
development in the Czech practice. The individual measures taken by the Czech
Republic in the wake of this case ensured that a similar scenario would not be
repeated in the future.

Dear colleagues, I hope that in my contribution I have been able to point
out the most interesting aspects that the Czech practice has encountered in the
enforcement of European Court of Human Rights decisions. Thank you for your

attention.



Kanstantsin Dzehtsiarou

Professor in Human Rights Law at the University of Liverpool

Rejoinder

First of all, I would like to thank the organisers for their invitation to speak at
this high-profile forum. I also thank President Angyalossy for sending his speech
to me on time and allowing me to prepare and, hopefully, make more sense in my
rejoinder.

I have only five minutes to say something meaningful after this eloquent and
informative presentation by President Angyalossy. It would be ambitious of me to
discuss the interpretation of Czech law, of which I have very limited knowledge,
and it was expertly outlined by the president of the apex court of the country.
So, instead, I will make three points, two of which are related to interpretation
of the Convention and one on the position of the Czech Republic in relation to
execution of the judgments of the European Court of Human Rights (ECtHR).

It is difficult to dispute that there is no explicit right to a re-trial provided in
the European Convention on Human Rights (ECHR) but, as mention by President
Angyalossy, where, for example, an individual has been convicted following
proceedings in breach of Article 6, the ECtHR may indicate that a retrial or the
reopening of the case, if requested, represents in principle an appropriate way of

redressing the violation. And then reopening might fall within the obligation under
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Article 46 of the ECHR even without an explicit reference to Article 6. Having said
that, the modalities of such reopening remain within the authorities of the member
states as President Angyalossy rightly noted.

The ECtHR has, indeed, changed its approach to repeated violations over the
years and became more open to accepting the applications alleging failure to re-open
national proceedings following the ECtHR judgment. I would say that the Court
was forced into this by the refusal to reconsider flagrant violations or questionable
reasoning in such judgments by some national courts. One of my favourite examples
of this is the case of Bochan v Ukraine No 2 where the ECtHR stated that “the Supreme
Court recounted that this Court had found that the domestic courts’ decisions in the
applicant’s case had been lawful and well founded and that she had been awarded
just satisfaction for the violation of the “reasonable time” guarantee, these being
affirmations that are palpably incorrect”® So, the national court switched black to
white and pretended that this was fine. It seems that the ECtHR had to react to such
a case and it did finding the violation of the ECHR again.

So, itis not only about re-opening but also about the outcome of such reopening.
This outcome needs to facilitate the decision of the ECtHR properly. With this in
mind, I decided to look at the implementation record of the Czech Republic vis-a-
vis the ECtHR judgments which President Angyalossy has so eloquently outlined.
I have to say that this record is very impressive and did not offer me a lot to say:
execution of the majority of cases is closed. The pending cases are mostly the recent
ones from 2022 or 2023. The one which is outstanding for a long period of time is
the case of DH v Czech Republic® but it raises other issues than the ones related to
reopening of cases.

So, it seems that the system of reopening that was described by President
Angyalossy works quite effectively in practice and is habitually accepted by the
Committee of Ministers. Even the case of Tempel®' that President Angyalossy has

just mentioned was closed by the Committee of Ministers in April of this year.

89 Bochan v. Ukraine (no. 2) [GC], no. 22251/08, ECHR 2015, para. 63.
90 D.H. and Others v. the Czech Republic [GC], no. 57325/00, ECHR 2007-IV.
91 Tempel v. the Czech Republic, no. 44151/12, 25 June 2020.



Emmanuelle Bribosia

Judge of the Constitutional Court of Belgium,
Professor at the Université Libre de Bruxelles

Supervision of National Measures of Execution of
Judgements of ECtHR and Separation of Powers

As set out by Madame President of the European Court of Human Rights,
Sioffra O’Leary in her contribution this morning, the execution of judgments of
the European Court of Human Rights, as the last step of the control mechanism
implemented by the European Convention on Human Rights (hereafter: ECHR),
is a crucial aspect in the effectiveness of this system for the protection of rights and
freedoms and, more broadly, the respect of the State for the rule of law in Europe.

In a nutshell, it is acknowledged that, given the subsidiary nature of the
ECHR’s system of protection, judgments rendered by the ECtHR are primarily of
adeclaratory nature®. In other words, the obligation of the contracting States to abide

by Court judgments in which a violation is established, as provided for in Article 46

92 The ECHR's system differs from that of the Inter-American Convention on Human Rights, which authorises the Court,
under its Article 63 § 1, to “rule that the consequences of the measure or situation that constituted the breach [of
the provision of the Convention] be remedied”. The Inter-American Court can thus order the defending State to take
specific measures to remedy the breach found.
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of the ECHR®, is a results-based obligation. The State is expected to remove the
breach of the Convention from its legal system. To this end, the State has, in principle,
a choice of means, under the supervision of the Committee of Ministers*.

Specifically, three categories of measures may arise from the obligation to
execute a Court judgment: the State is thus not only bound to pay the applicant the
sums allocated by the Court as just satisfaction but also, within its internal legal order,
to take individual measures (reopening of the domestic judicial procedure, granting
of a residence permit, etc.) and/or general measures (changes to laws, case law, etc.),
to put an end to the breach found in the future and to ensure reparation is made®.

The topic that has been assigned to me relates to the execution of judgments
of the ECtHR that require the adoption of general measure, and to the role of the
national judge in this regard, particularly, as regards oversight of the execution
by the legislator, in the case of partial non-performance or even inaction by the
latter. When the violation of the ECHR arises from a structural problem, potentially
highlighted by the adoption of a pilot judgment by the ECtHR, the execution of
the judgment requires the adoption of general measures, particularly of a legislative
nature. One of the questions raised is that of coordination and possible tensions
between the role of the national judge as the executing agent of the judgments of the
ECtHR to ensure the effectiveness of the rights and freedoms, and the principle of
the separation of powers, which takes precedence in domestic law.

It is certainly not by chance that this topic has been entrusted to me as a judge
of the Belgian Constitutional Court as there have been two ground-breaking Belgian
cases which are key as to the direct applicability of EtCHR judgments and as to the
role of the national judge in this respect.

Thus, at the time of the Vermeire v. Belgium judgment rendered in 1991%, the
ECtHR abandoned its traditional reserve and the subsidiary nature of its role in
the execution of judgments by requiring the Belgian judicial authorities to directly
implement the provisions of the ECHR as interpreted by the Court twelve years
earlier in the famous Marckx judgment (1979)%".

As a reminder, the Marckx judgment related to discrimination under Belgian

law regarding children born in or out of wedlock as regards, in particular, inheritance

93 Article 46 of the ECHR (Binding force and execution of judgments)
“1. The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they are parties.
2. The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its execution.”

94 ECtHR, Papamichalopoulos and Others v. Greece, 31 October 1995, Application no. 14556/89, § 34.
95 ECtHR (GC), llgar Mammadov v. Azerbaijan, 29 May 2019, Application no. 15172/13, § 147.

96 ECtHR, Vermeire v. Belgium, 29 November 1991, Application no. 12849/87.

97 ECtHR, Marckx, v. Belgium 13 June 1979, Application no. 6833/74.
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rights. At the time of the Marckx judgment, this discrimination was condemned
as contrary to Articles 8 and 14 of the ECHR. However, the law change, which
required a reform to the Civil Code, was not implemented until 1987, i.e., nearly
eight years after the ECtHR judgment. Yet, in the Vermeire case, the Belgian courts
(Court of Appeal and Court of Cassation) had refused to place illegitimate children
on an equal footing with legitimate children in inheritances opened prior to the law
change. This attitude of certain Belgian judges, justified by the obligation to abide
by the law and the separation of powers, gave rise to a second conviction against
Belgium at the time of the Vermeire judgment rendered in 1991. The European
Court asserts therein that the choice of means left to the State does not allow it
to suspend the implementation of the Convention while waiting for wide-ranging
legislative reform to be introduced. Provided that the operative part of the judgment
is sufficiently clear and precise, the judge is obliged to conform thereto without
waiting for legislative reform®.

As emphasised by Géraldine Rosoux in an article in which she revisits
the legacy of the Marckx and Vermeire judgments: “the office of the national
judge in the protection of fundamental rights thus has its roots in the Marckx
and Vermeire judgments, and in the combination of notions of direct effect and
positive obligations”. For the purpose of ensuring the effectiveness of fundamental
rights, the ECtHR thus establishes the national judge as a “potential co-
legislator™”, requiring, in order to eliminate all consequences of the violation of
the Convention, that s/he not only remove a legislative rule contrary to the ECHR
but also, where applicable, extend the benefit of legislation to other beneficiaries,
in this particular case, this meant extending the inheritance system for legitimate
children to illegitimate children.

Such a position asserted by the European Court of Human Rights on the
grounds of the effectiveness of its judgments and, more broadly, fundamental

rights, was likely at the time to lead to tension with the principle of the separation

98 “An overall revision of the legislation, with the aim of carrying out a thoroughgoing and consistent amendment of the whole
of the law on affiliation and inheritance on intestacy, was not necessary at all as an essential preliminary to compliance with
the Convention as interpreted by the Court in the Marckx case. The freedom of choice allowed to a State as to the means
of fulfilling its obligation under Article 53 (art. 53, new Art. 46) cannot allow it to suspend the application of the Convention
while waiting for such a reform to be completed, to the extent of compelling the Court to reject in 1991, with respect to
a succession which took effect on 22 July 1980, complaints identical to those which it upheld on 13 June 1979 (§ 26).

99 G. Rosoux, “Les droits fondamentaux dessinés par le juge constitutionnel belge. L'héritage de I'arrét Marckx dans la
jurisprudence constitutionnelle des droits fondamentaux”, In La Cour constitutionnelle - De I'art de modeler le Droit
pour préserver I'Egalité - Actes du colloque du 28 avril 2016 organisé par la Conférence libre du Jeune Barreau de
Liege, Limal, Anthemis, pp. 75-144.
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of powers'®. In addition, it could turn out to be especially revolutionary for States in
which “parliamentary legislation was inviolable”''.

By using Belgium as a case study, I have attempted to map the various ways
the national judge, whether a constitutional judge or a judicial judge, may act, and
the various roles that s/he can play in the execution of judgments of the ECtHR that
require the adoption of general legislative measures. In each of these instances, we
will consider, as a guiding thread, the potential tensions between the requirements
related to the effectiveness of fundamental rights and Belgium’s international
obligations to execute the judgments of the European Court of Human Rights, on
the one hand, and those pertaining to the separation of powers on the other.

I would like to clarify that, within the limited framework of this contribution,
I have not envisaged the impact of Protocol 16 of the ECHR, given that the recent
ratification by Belgium has not yet allowed for a useful period of assessment for

this purpose.

A. Role of the constitutional judge

In Belgium, the Constitutional Court may play a double role linked to the
execution of judgments of the ECtHR. First of all, it can reinforce the finding of
a breach of the ECHR by doubling up with a finding of unconstitutionality (1.).
Then it can sanction the legislator’s inaction, as a shortcoming, when this inaction

appears to violate what is required for the execution of a judgment of the ECtHR (2.).

1. The constitutional judge, as reinforcer of the finding of a breach of
the Convention
Since the beginning of the 1990s, the Constitutional Court has developed and
implements a technique, based on established case law, with by it exerts its control
over legislative rules that are submitted to it not only with a view to fundamental rights
enshrined in the Constitution but also with a view to the international and European

rules that are binding upon Belgium. These relate to a two-fold method of reading

100  This tension was clearly highlighted by Olivier de Schutter in a long-standing contribution dating back to 1997 (O. De
Schutter, O. De Schutter, “La coopération entre la Cour européenne des droits de I'hnomme et le juge national” (“Co-
operation between the European Court of Human Rights and the national judge”), Revue belge de droit international,
1997/1, pp. 21-68.

101 S. Lambrecht, Convention through States’ eyes: Embedding of the European Convention on Human Rights in States
Parties, PhD submitted on 31 May 2022, University of Antwerp, 2022, p. 228.
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constitutional provisions in combination with international treaty provisions.'” The
provisions of the ECHR, as interpreted by the European Court of Human Rights,
thus play an important role in the indirect rules of reference used by the Court in its
control of constitutionality'®”. The Constitutional Court has a reputation for taking
the Convention’s rights seriously. It recognises the interpretative authority of the
judgments of the ECtHR, which it frequently makes use of in its case law. Doctrine
has conveyed this attitude by referring to a “Convention-friendly” stance of the
Constitutional Court'®.

With regard to the role of the constitutional judge in connection with the
execution of a judgment of the European Court of Human Rights, several scenarios
may be envisaged.

In the first hypothesis, in parallel to a case brought before the European Court
of Human Rights leading to Belgium being condemned for violating fundamental
rights, a preliminary ruling proceeding may be referred to the Constitutional Court,
targeting the unconstitutionality, deriving from a combination of constitutional and
treaty provisions, of a legislative rule that is, moreover, at the centre of the ruling
of the European Court of Human Rights. In this hypothesis, it is likely that the
Constitutional Court will recognise the unconstitutionality of the legislative rule
through the application of the two-fold combination method'®. The breach of the
Convention that by assumption resides in a national legislative rule also constitutes

a breach either of similar rules of the Constitution or through a combination

102 A. Alen & W. Verrijdt, “The Rule of Law in the Case Law of the Belgian Constitutional Court: History and Challenges”,
25th Anniversary of the Constitutional Court of Slovenia, Bled, Slovenia, June 2016.
M.-F. Rigaux et B. Renaud, Cour constitutionnelle, Répertoire Pratique du Droit belge, Bruxelles, Larcier, 2023, pp.
322-325 ; G. Rosoux, Contentieux constitutionnel, Bruxelles, Larcier, 2021, pp. 157-180. The combination method has,
in particular, enabled the Constitutional Court to integrate into its control of constitutionality, through the principle of
equality and non-discrimination (Articles 10 and 11 of the Constitution), all rights and freedoms guaranteed by the rules
of international law binding upon Belgium (see CC, judgment no. 18/90 of 23 May 1990, B.11.3; judgment no. 106/2003
of 22 July 2003, B.4.2; judgment no. 126/2018 of 4 October 2018). The so-called “indivisible whole” technique was
highlighted in judgment no. 136/2004 of 22 July 2004. When a treaty provision that binds Belgium is similar in scope
to one or more of the constitutional provisions under its supervision, this entails considering the guarantees enshrined
in this treaty provision as constituting an indivisible whole with the guarantees set out in the constitutional provisions in
question. In such a case, the Constitutional Court, as part of its oversight, takes into account the international provisions
that guarantee similar rights or freedoms (B.5.2 to B.5.4) (Const. Ct., judgment no. 189/2005, 14 December 2005).

103 G. Schaiko, P. Lemmens & K. Lemmens, “Chapter 3 — Belgium”, in J. Gerards & J. Fleurens (Eds.), Implementation of
the European Convention on Human Rights and of the judgments of the ECHR in national case-law. A comparative
analysis, Cambridge, Antwerp, Portland, Intersentia, 2014, pp. 95-143, p. 119.

104 The Court of Cassation expressly recognised the interpretative authority of the judgments of the European Court of
Human Rights (see F. Tulkens & S. Van Drooghenbroeck, “La Cour de cassation et la Cour européenne des droits de
I'homme. Les voies de la banalisation”, in Imperat Lex. Liber amicorum Pierre Marchal, Ghent, Larcier, 2003, pp. 121-
141) and such authority is implicitly derived from the case law of the Constitutional Court (G. Schaiko, P. Lemmens & K.
Lemmens, op. cit., pp. 123-127).

105  The difference between the European Court of Human Rights, which rules in concreto on violation of individual rights
in a particular situation, and the Constitutional Court, which rules on the conformity of legislative Acts with fundamental
rights in abstracto, is in this case mitigated by the fact that we are proceeding from the hypothesis that the breach
established by the European Court of Human Rights is found in a legislative provision and requires the adoption of
general legislative measures to put an end to it. In this way, the judgment rendered by the European Court of Human
Rights is close to a judgment rendered on the conformity of a legislative Act with the ECHR’s fundamental rights.
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with the prohibition of discrimination. In so doing, the Court confirms and
simultaneously reinforces the finding resulting from the judgment of the European
Court of Human Rights. An unconstitutionality is thus added to the breach of the
ECHR. In addition to the impact that such a decision in the preliminary ruling
proceeding will have on the case before the national judge, bound to adhere to the
stance of the Constitutional Court, such a finding will have the effect of reopening
the deadline with a view to bringing an action for annulment of the legislative act
found to be unconstitutional'®. This reinforces the execution of the judgment of the
European Court of Human Rights, by tightening the screw around the legislator and
fast-tracking the removal of the rule violating the ECHR in the internal legal order.

The Marckx case and its aftermath, as already described, once again offers
an excellent illustration. Thus, the Constitutional Court, examining a preliminary
proceeding in another case concerning discrimination against illegitimate children
in matters of filiation, broadly established its grounds on the Marckx judgment
of the European Court of Human Rights'”. As such, it first considered that the
law of 31 March 1987 on matters of filiation had generally put an end to reported
discrimination against children born out of wedlock. The fact that a transitional
provision maintains the discriminatory system for inheritances opened before
the law came into force is deemed unconstitutional. However, it can be seen that
the Marckx judgment of the European Court of Human Rights is a pivotal date as
regards the effect of this unconstitutionality over time. Therefore, the inheritance
system differentiating between children born in or out of wedlock cannot be applied
to inheritances opened as of 13 June 1979, the date of the Marckx judgment, which

declared this discrimination contrary to the Convention'®.

106 Since 2003, judgments establishing a breach of the Constitution rendered in a preliminary ruling have an enhanced
authority of res judicata. Indeed, to offset the lack of erga omnes effect of a finding of unconstitutionality rendered in
a preliminary ruling, Article 4.2 of the special law of 6 January 1989 sets a new six-month deadline to institute an action
for annulment for any person - natural or legal - demonstrating an interest (G. Rosoux, Contentieux constitutionnel, op.
cit. p. 727 et seq. [sic]

107  Const. Ct, judgment no. 18/91, 4 July 1991.

108 In this regard, see G. Rosoux, «Les droits fondamentaux dessinés par le juge constitutionnel belge (...)», op. cit. §§ 37 and
38. It would be possible to mention other examples of successive cases relating to the claims of a breach of a fundamental
right recognised both by the Constitution and by the ECHR through the same national legislation brought respectively
before the Constitutional Court and the European Court of Human Rights, which engage in an informal dialogue contrib-
uting to the effectiveness of the judgments of the European Court of Human Rights. So for example, the Constitutional
Court agreed to amend previous case law that was deemed contrary to the ECHR by the ECtHR (ECtHR, Judgment Pressos
Compania Naviera and others v. Belgium, 20 November 1995, Application no. 17849/91): “The Constitutional Court does
not hesitate to modify its case-law where this has been found by the ECtHR to be in violation of the ECHR. In a 1995 case
relating to a Belgian statute , which retroactively excluded the liability of organisers of pilot services for damage resulting
from negligence by pilots in the exercise of their functions, the Constitutional Court ruled that only acquired property
enjoyed the protection of the right of property, guaranteed by Article 16 of the Constitution and Article 1 of Protocol nr 1
(CC, 5 July 1995, 25/1995). In the subsequent proceedings before the ECtHR, the applicants invoked a violation of Article 1
of Protocol n 1, which the ECHR held to be well founded. Since then the Constitutional Court has accepted that a financial
claim may, under certain circumstances, fall within the scope of Article 1 of Protocol No 1 (Const. Ct, 21 December 2004,
no. 210/2004)” (G. Schaiko, P. Lemmens & K. Lemmens, “Chapter 3 — Belgium”, op. cit., p. 127).
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In a second hypothesis, the Constitutional Court may intervene ex post, while
the legislator intervened in order to execute a judgment of the European Court of
Human Rights condemning Belgium. In this case, an action for annulment may be
brought to the Constitutional Court, whereupon it may be expected to determine
whether the choices made by the legislator are, indeed, compliant with the
Constitution, read in combination with the provisions of the ECHR, as interpreted
by the European Court of Human Rights.

Thus, as emphasised by M.-E. Rigaux and B. Renaud, cross-references may
arise between the case law of the European Court of Human Rights and that of the
Constitutional Court, leading to stronger protection of the defendants. For example,
in its pilot judgment rendered in the W.D. v. Belgium case, “in the matter of a breach
of the fundamental rights of persons with mental disorders held in prisons even
though they should have been placed in suitable health care institutions, the European
Court cites a judgment of the Constitutional Court (judgment no. 142/2009), which
found a breach of Article 5 of the ECHR due to the lack of space available in suitable
institutions. As an action for annulment targeting the subsequent legislative reform
was brought before the Constitutional Court, the latter, in turn, made substantial
use of the case law of the European Court of Human Rights and insisted on the need
for the State to abide by the latter (judgment no. 80/2018)”'%.

In both hypotheses, this enhancing role of the constitutional judge reinforces
the effectiveness of fundamental rights, regardless of their formal source, without
causing tension with the principle of separation of powers. Indeed, the role played
in this case by the Constitutional Court falls within the scope of its office and task
of supervising the legislative power. Consideration of the lessons learned from
the judgments of the European Court of Human Rights contributes to a fruitful
dialogue with the European court, which helps, where applicable, to avoid any
future breaches of the ECHR by Belgium.

109 M.-F. Rigaux and B. Renaud, Cour constitutionnelle, op. cit., p. 333. “In view of the recognition of the interpretative
authority of judgments of the European Court of Human Rights that do not concern Belgium, it is also possible that
informal dialogue takes place between the Constitutional Court and the European Court of Human Rights following
a judgment rendered against another State and regarding a law intended to comply with it. This is what occurred with
the action for annulment brought before the Constitutional Court against the so-called “Salduz” law, which aimed to
bring the Belgian legal system into line with the ECHR and, in particular, the judgment of the European Court of Human
Rights in the Salduz v. Turkey case. To perform its review of constitutionality, the Constitutional Court made ample use
of the judgment of the European Court of Human Rights in the Salduz v. Turkey case, enabling it to preventively limit
the risks of a conviction against Belgium for a breach of the ECHR".

207



2. The constitutional judge as the body sanctioning the failure of
the legislator to act in putting an end to a breach of the ECHR

It is a more complex situation when the breach of the ECHR found in the
judgment of the European Court of Human Rights results from the failure of the
legislator to act in order to tackle a structural problem. The Constitutional Court
has not been granted formal jurisdiction to sanction legislator’s inaction as such
or the shortcoming of the latter in executing a ruling of the European Court of
Human Rights'’. It has nevertheless developed case law in which it sanctions
unconstitutionality that derives not from provisions submitted to it in preliminary
proceedings but rather from a legislative gap''.

Without going into the details of this case law here, it should be noted that
legislative gaps thus found result, according to the expression offered by G. Rosoux,
in a “trialogue between the constitutional judge, the legislator and the ordinary
judge™?, which could raise questions concerning their respective roles and
the separation of powers.

In this regard, it should be noted that, based explicitly on the Vermeire case law
of the European Court of Human Rights, the Constitutional Court specified that,
when a gap is identified in a sufficiently precise and complete manner, it must be
filled in by the national judge'®.

It can thus be seen that the legacy of the Vermeire judgment of the European
Court of Human Rights is the basis of the Constitutional Court’s case law on self-
repairing gaps and the determination of the ordinary judge’s power when faced
with a legal vacuum contrary to fundamental rights. The Constitutional Court

thus invited the Court of Cassation to revisit its reasoning and agree to fill in itself

110 According to a traditional notion of the mandate of the constitutional judge, his/her mission is that of a negative legis-
lator who only has the power to censure the law but not to draft it or direct the legislator to act in a given sense.

1 In this regard, see: M. Melchior and Cl. Courtoy, “L'omission législative ou la lacune dans la jurisprudence constitution-
nelle”, J.T.,, 2008, pp. 669-678 ; G. Rosoux, Contentieux constitutionnel, op. cit., pp. 736-748. More rarely, the Court
has extended this “gap” case law in the context of actions for annulment. Also see J.-Cl. Scholsem, “La Cour d'ar-
bitrage et les lacunes législatives”, in Les rapports entre la Cour d'arbitrage, le Pouvoir judiciaire et le Conseil d’Etat,
Bruxelles, La Charte, 2006, pp. 213-237)

112 G. Rosoux, Contentieux constitutionnel, op. cit., p. 741.

113 Thus, in a judgment of 2008 (judgment no. 111/2008 of 31 July 2008), the Constitutional Court, deciding on a prelim-
inary question raised by the Court of Cassation, highlighted the possibility of a gap being filled in by the judge when
this gap is self-repairing: “B.10. Finally, with regard to the observation of the Council of Ministers according to which
the Court may detect a legislative gap but cannot fill it in, it is up to the judge of the lower court, if the gap is found in
the text submitted to the Court, to put an end to the unconstitutionality found by the latter, provided that this finding
is expressed in terms that are sufficiently precise and clear to enable the provision in question to be applied in accor-
dance with Articles 10 and 11 of the Constitution (comp. ECtHR, Vermeire v. Belgium, § 25)".
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the gap identified by the constitutional judge, which the Court of Cassation agreed
to do in a judgment rendered in the same year'*.

As part of a preliminary ruling proceeding, the Constitutional Court does not
itself fill in the legislative gap; consequently, there is, in principle, no direct tension
with the principle of the separation of powers. Nevertheless, one cannot exclude
that such tension may arise due to the obligation of the judicial judge to fill in the
self-repairing gap, deemed unconstitutional, pending intervention by the legislator.

This leads to the review of the judicial judge’s role in the execution of the

judgments of the European Court of Human Rights (B.).

B. Role of the judicial judge

Within the limits of this contribution, shall provide brief assessment of the role
of the judicial judge in the execution of judgments of the European Court of Human
Rights, firstly as responsible for direct implementation of the judgments of the said
Court (3.) and, secondly, as sanctioning the responsible legislating State due to its

inappropriate action or failure to act (4.).

3. The judicial judge as responsible for direct implementation of the
judgments of the European Court of Human Rights,

In the introduction, I mentioned that the Vermeire v. Belgium judgment of the
European Court of Human Rights highlighted the obligation of the judge to execute
the judgments of the said Court and to put an end to the breaches pointed out in
the case law of the European Court of Human Rights, if necessary, by rejecting the
application of the law that is contrary to the ECHR or by filling a legislative gap.

As long as the operative part of the judgment is sufficiently clear and precise,
the judgments of the ECHR are binding upon national judges, who are obliged to
abide by them pending possible legislative reform. The argument that there is a risk
of a breach of the separation of powers is not, in principle, regarded as a means of
obstructing the obligations imposed on the court to give effect to judgments, by the

European Court of Human Rights condemning Belgium.

114 Cass. 14 October 2008, no. P.08.1329.N: “If it is possible to put an end to the unconstitutionality by simply supple-
menting the legal provision so that it is no longer contrary to Articles 10 and 11 of the Constitution, the judge has the
power and duty to do this”; also see Cass., 5 February 2016, commented upon by G. Rosoux, “Les droits fondamen-
taux dessinés par le juge constitutionnel belge (...)", op. cit., pp. 92-93. (“The judge is obliged to remedy any legal
gaps whose unconstitutionality has been detected by the Constitutional Court, or those resulting from a provision of
law judged unconstitutional, when s/he can address this shortcoming within the scope of existing legal provisions to
bring the law into line with Articles 10 and 11 of the Constitution”).
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As an illustration of this possibility of the judge to anticipate the legislative
reform required to execute a judgment of the European Court of Human Rights,
we can cite the consequences of the judgment of the European Court of Human
Rights in the Lachiri v. Belgium case. At the centre of this case was a provision of
the Judicial Code (Article 759) dating back to the 19" century, establishing that
“the person who attends a hearing stands uncovered, respectful and quiet (...)".
In its Chamber judgment rendered on 18 September 2018, the European Court of
Human Rights ruled against Belgium for a breach of religious freedom enshrined
in Article 9 of the ECHR. The exclusion of Mrs Lachiri, who had decided to file
a civil suit, from the hearing chamber of a court on the ground of her refusal to
remove her hijab is not justified by the legitimate aim of “protection of order”, and
of preventing disrespectful behaviours with regard to the judicial institution and/
or disruptive to the proper conduct of a hearing'"®>. Pending the legislative change,
which took place in November 2021'¢, the “President of the College of Courts and
Tribunals had asked to disseminate the lessons of the judgment to all magistrates
of the court and the Judicial Training Institute integrated this judgment into their
training in deontology and ethics, in order to reiterate that there were no express
prohibitions on religious symbols worn in court hearings by private individuals,
notwithstanding cases of disruption of the proper conduct of such hearings which
could justify exclusion™".

In light of the direct applicability of its judgments, a kind of informal dialogue
is established between the European Court of Human Rights and national judges.

Provided that the judge’s intervention does not exceed what is necessary to ensure

115 ECtHR, judgment of 18 September 2018, no 3413/09, Lachiri v. Belgium.

116 Article 22 of the Law of 28 November 2021 (published on 30 November) amended Article 759 of the Judicial Code,
which stated as follows: “The person who attends a hearing stands uncovered, respectful and quiet: all that the judge
orders to maintain order is enforced punctually and instantly”. By removing the word “uncovered” so as to no longer
refer to “uncovered head” (orders of certain magistrates to remove a hijab, kippah or head covering for medical
reasons), the Belgian authorities provided a permanent solution to the lessons of the Lachiri judgment (https://www.
coe.int/fr/web/execution/-/belgiique-modification-du-code-judiciaire-ayant-pour-effet-de-renforcer-la-liberte-de-re-
ligion#:~:text=Une%20l0i%20du%2028%20novembre,et%20a%201%27instant%20») (Article 759 du Code judiciaire:
iCelui qui assiste aux audiences se tient découvert, dans le respect et le silence : tout ce que le juge ordonne pour le
maintien de |'ordre est exécuté ponctuellement et a I'instant ». En supprimant le mot “découvert” pour ne plus faire ré-
férence a “téte découverte” (ordres de certains magistrats de retirer un hijab, une kippa ou un couvre-chef pour motifs
médicaux), les autorités belges ont apporté une solution définitive aux enseignements de I'arrét Lachiri (https://www.
coe.int/fr/web/execution/-/belgiique-modification-du-code-judiciaire-ayant-pour-effet-de-renforcer-la-liberte-de-reli-
gion#:~:text=Une%2010i%20du%2028%20novembre,et%20a%201%27instant%20».

117 Belgium, Execution of the judgments of the European Court of Human Rights. Main achievements in the Member
States, https://rm.coe.int/ma-belgium-fra/1680a2a377
For another example, see the execution of the judgment of the European Court of Human Rights Pressos Compania
Naviera and others v. Belgium, of 20 November 1995. Following the judgment of the European Court of Human Rights,
the national courts first modified their case law and stopped enforcing the contested provisions that had been intro-
duced in 1988 and retroactively exempted the State from its liability for damages caused by accidents at sea resulting
from negligence by marine pilots. The law on piloting of seagoing vessels was amended for the first time in 1996 to
remove the reference to the State's exemption from liability for pilots before a global reform of the laws on piloting of
seagoing vessels was undertaken and completed in 2002 (https://rm.coe.int/ma-belgium-fra/1680a2a37)7.
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the effectiveness of sufficiently clear and precise judgments of the European Court
of Human Rights, the principle of the separation of powers does not pose an
obstacle to such intervention intended to execute the judgments of the said Court
pending action by the legislator. If, the however, legislator’s action is essential, it will
be possible to ask the judge, in the case of inaction or inappropriate action, to invoke

the liability of the legislating State.

4. The judicial judge as body sanctioning the liability of the legislating
State due to its inappropriate action or failure to act

In some cases, the finding of a breach of the ECHR by the European Court of
Human Rights cannot be executed directly by the judge and requires action by the
legislator. In the case of inaction by the latter or action that is not compliant with
the requirements deriving from execution of the judgment of the European Court
of Human Rights, an action may be brought before the judicial judge to hold the
legislating State liable due to inappropriate action or failure to act. This possibility of
holding the legislating State liable was validated by the Court of Cassation, following
a significant change in its jurisprudence, in a judgment of 28 September 2006''®. We
will note that the case related to the reasonable time limit being exceeded in a civil
proceeding, due to the backlog of court cases in Brussels, in violation of Article 6,
§ 1 of the ECHR. This related to litigation in which Belgium had been condemned
on several occasions by the European Court of Human Rights, and which was
the subject of constant monitoring by the Committee of Ministers, pending the
adoption of structural measures intended to resolve the problems of the excessive
duration of proceedings'".

It follows from this case law that disregard of a rule of international or
European law on human rights by a legislative action or omission may incur the
State’s liability. Although it is an important factor in assessing the States liability,
the finding of such disregard through a European or international decision is not
an essential prerequisite for incurring such liability'®. Even though the principle
of the separation of powers had long been considered an insurmountable barrier

preventing the judge from supervising the legislator and ruling on the latter’s conduct

118  For comments on this judgment of the Court of Cassation, see S. Van Drooghenbroeck, “La responsabilité de I'Etat
du fait du législateur”, in S. Van Drooghenbroeck (sous la dir.), Le droit international et européen des droits de
I'homme devant le juge national, Bruxelles, Larcier, 2014, pp. 409-420.

119 In particular, see Interim Resolution (CM/ResDH(2021)103), adopted on 9 June 2021 by the Committee of Ministers as
part of the Bell v. Belgium case (no. 44826/05, 4 November 2008) (https://rm.coe.int/0900001680a2ba5b)

120 S. Van Drooghenbroeck, “La responsabilité de I'Etat du fait du législateur”, op. cit., pp. 416-420.
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as to whether it was prudent or imprudent, negligent or attentive, the Court of
Cassation eventually “crosses the Rubicon”, as expressed by S. Van Drooghenbroeck,
and asserts that neither the principle of the separation of powers nor the principle
of independence of the legislative branch are an obstacle to the liability of the
legislating State as a result of its inappropriate action or inaction''.

As part of the informal dialogue between the Belgian courts and the European
Court of Human Rights and the subsidiary nature of the European protection
mechanism, it should be noted that the latter considered in the first instance that
a compensatory remedy for exceeding a reasonable period, once it had acquired
a sufficient degree of certainty, was an effective remedy within the meaning of
Article 13 of the ECHR. All remedies, therefore, had to be exhausted, pursuant to
the requirement of exhaustion of domestic remedies, before referring the case to the
European Court of Human Rights'*%. However, it is noted that in a recent judgment
of 5 September 2023, rendered in the Van den Kerkhof v. Belgium case, the European
Court conversely considered that prior exhaustion of the liability claim for breach
of reasonable period in a civil proceeding was not required, due to the Belgian
government’s failure to prove the effectiveness of this remedy'*.

What does this mapping reveal about the different roles that the judge may
play in the execution of judgments of the European Court of Human Rights that
require the adoption of general legislative measures?

In the first type of role, the judge is expected to give effect to the finding of

a breach of the Convention by eliminating the consequences of a particular case,

121 “The principle of the separation of powers, which tends to provide balance between the different powers of the State,
does not mean that the latter is broadly exempt from remedying the damage caused to others by its own fault or that
of its bodies exercising the legislative function. Neither this principle nor Articles 33, 36 and 42 of the Constitution
prevent a court of law from finding such fault when ordering the State to remedy the resulting harmful consequences.
By assessing the wrongful nature of the harmful behaviour of the legislative branch, this court is not interfering with the
legislative function or the political processes for drafting laws but is abiding by its mission as judicial power to protect
civil rights” (“Le principe de séparation des pouvoirs, qui tend a réaliser un équilibre entre les différents pouvoirs de
I'Etat, n'implique pas que celui-ci serait, de maniere générale soustrait a |'obligation de réparer le dommage causé a
autrui par sa faute ou celle de ses organes dans I'exercice de la fonction législative. Ni ce principe ni les articles 33, 36
et 42 de la Constitution ne s'opposent a ce qu’un tribunal de I'ordre judiciaire constate pareille faute pour condamner
I'Etat a réparer les conséquences dommageables qui en sont résultées. En appréciant le caractére fautif du comporte-
ment dommageable du pouvoir législatif, ce tribunal ne s'immisce pas dans la fonction législative et dans le processus
politiques de I'élaboration des lois mais se conforme a la mission du pouvoir judiciaire de protéger les droits civils”).

122 European Court of Human Rights, decision Depauw v. Belgium of 15 May 2007. The Court confirmed this case law

in several later cases (in particular, see Nagler and Nalimmo B.V.B.A. v. Belgium, no. 40628/04, 17 July 2007, De
Saedeleer v. Belgium, no. 27535/04, 24 July 2007, De Turck v. Belgium, no. 43542/04, 25 September 2007, and Raway
and Wera v. Belgium, no. 25864/04, 27 November 2007).
In addition, with regard to the execution of the group of cases Vasilescu v. Belgium (25 November 2014,) in matters
of overcrowding in prisons and the lack of effective remedy, the Committee of Ministers stressed, in 2021, that it had
noted with interest the development, in practice, of a compensatory remedy while noting, with concern, the lack of any
relevant progress testifying to the existence of an effective preventive remedy.

123 “In conclusion, the Court notes that the Government - which bears the burden of proof - has not shown that, under the
specific circumstances of this case relating to a civil judicial proceeding that is still pending (conversely, see Coussios v.
Belgium (Dec.), no. 23104/08, §§ 29-37, 15 September 2015), the compensatory remedy based on Article 1382 of the Civil
Code met the requirements of effectiveness required to file a complaint regarding the excessive duration of the proceeding
initiated by the applicant” (European Court of Human Rights, Van den Kerkhof v. Belgium, 5 September 2023, § 83).
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which is the responsibility of the judicial judge in accordance with the direct
applicability of international law, or by reinforcing it by recognition of an additional
unconstitutionality, which is the responsibility of the Constitutional Court.

In the second type of role, the judge may be expected to sanction the legislator
for failure to execute. The Constitutional Court, hearing a preliminary ruling
proceeding, may detect an unconstitutionality resulting from a legislative gap. As for
the judicial judge, s/he may rule on the liability of the legislating State resulting from
inappropriate action or inaction in the execution of a judgment of the European
Court of Human Rights.

What about the possible tensions between the requirements deriving from
effectiveness of fundamental rights, on the one hand, and those related to the
separation of powers on the other?

The progress that has taken place in the Belgian legal system tends to show the
absence of any real tension between the separation of powers and the different roles
that may be played by the constitutional or judicial judges in the framework of the
execution of ECHR judgments. In reality, this is an interpretation of the principle of
the separation of powers which does not involve - strict separation but rather fosters
relationships of interdependency between powers by means of checks and balances.
As highlighted by the Consultative Council of European Judges, in an opinion of
2015', “the three powers act as checks on one another, which means they must be
accountable to each other in the interest of society. It would therefore be useful to
accept that a certain level of tension is inevitable between the powers of a democratic
State. If this becomes a ‘creative tension, it proves that each power is playing the role
of watchdog over the others and thus helps to maintain a good balance (...)"

Of course, the balance is precarious and provisional and is by no means
immune to a resurgence of these kinds of questions or doctrinal or political stances
opposing the role of the judge and the role of the legislator and criticising judicial
activism in the name of popular sovereignty'*.

The fact nevertheless remains that this flexible design of the separation of
powers involving faithful cooperation between them seems to be the most suitable
fit for ensuring the effectiveness of the protection of fundamental rights and of Bel-

gium’s European and international commitments.

124 Consultative Council of European Judges, opinion no. 18 (2015) “The place of the judicial system and its relations with
the other powers of the State in a modern democracy”

125  Serge Gutwirth & Paul De Hert, “De stem van het volk laten primeren op justitie? Die boemerang kan je snel in je
gezicht krijgen”, De Knack, 12 August 2023, ‘De stem van het volk laten primeren op justitie? Die boemerang kan je
snel in je gezicht krijgen’ (knack.be)


https://www.knack.be/nieuws/belgie/justitie/de-stem-van-het-volk-laten-primeren-op-justitie-die-boemerang-kan-je-snel-in-je-gezicht-krijgen/
https://www.knack.be/nieuws/belgie/justitie/de-stem-van-het-volk-laten-primeren-op-justitie-die-boemerang-kan-je-snel-in-je-gezicht-krijgen/

Aldis Lavins
President of the Constitutional Court of the Republic of Latvia

Rejoinder

Thank you, Mrs Bribosias, for dealing with an extremely sensitive subject and,
if I may say so, for giving us a recipe for how, for example, the Belgian legal system
deals with issues where we can see, on the one hand, a judgment of the European
Court of Human Rights finding a breach by the State because it has not fulfilled its
positive obligation, and, on the other hand, how the court - the national court of
a given country - should now act on that judgment. And the question remains how
other courts in the Council of Europe should view this judgment

So I want to underline a few things in my rejoinder.

First of all, I was extremely sympathetic to the point that we should look to
the relevant judgment of the European Court of Human Rights, which has found
an infringement, to see whether it defines precisely and clearly the remedies that
might be available to make up for the lack of legislation. If this is the case, the
national judge, not only in that particular jurisdiction, but also in others where
he is faced with a case of a similar nature, should in principle look at whether
he himself could remedy the deficiency to a certain extent. And the emphasis is,
now a very important point, the emphasis on whether the judgment is precise

and clear as to what those remedies are. If it is not explicit or if the judge says: “I

214



treat it as not fully showing me how I should act® The first thing I would like to
stress here, and this has already been stressed by my colleague Mrs Kovalevska,
who said that this is a fundamental flaw. For example, in the Latvian situation,
if we were faced with a situation where we were using the possibilities under
Protocol 16, we would go to the European Court of Human Rights and ask what
exactly is meant by these remedies. In our situation, where, for example, the
judgment was, as I said, by way of example only, against Italy, would the same
situation with these criteria be applicable in the Latvian situation? So I still have
to say, in the first part of the day we had representatives of the executive, Latvia
should definitely think more about how we could ratify Protocol 16 and get one
additional tool for dealing with such situations.

And, dear colleagues, every national judge, as has been mentioned here, is also
a judge applying the European Convention on Human Rights and a judge applying of
European Union law and a judge applying national law. You see what alegal environment
we have to operate in and that is why, well, I would say that these situations are difficult
enough, where we can establish that there is a lack of legislation, or rather a lack of
a legislative enactment, and there has been a breach on the part of the state.

Just for a minute, colleagues, perhaps to better understand what I am trying to
say, let us take the example of the Criminal Procedure Law and the Criminal Law. I
mean, for example, in 2002 it was already established that Latvia had been found in
breach of Article 6 because of excessive length of procedures. In 2005, the Criminal
Procedure Law already referred to the possibility of reducing sanctions if the duration
of a case was excessive. It was only in 2010 that it was introduced in the Criminal Law.
These clear remedies, which could serve as a basis to remedy such a lack of action
by the court, were, in my view, present in the case law of the European Court of
Human Rights. And in my view, while the Criminal Procedure Law, which in 2005
already provided for the means by which a court could act if a trial was taking too
long, could have been a little more proactive, the judge could have done so without
waiting for the fact that the Criminal Procedure Law was amended in 2010. But, dear
colleagues, this is the example where I tried to show that the line a judge has to walk
is extremely fragile — to remain within the principle of the separation of powers and
within the competence of the court — or to encroach, perhaps, on the competence of
the legislature or the executive. And as soon as the judiciary — as you may know from
examples from around the world - enters the legislative arena, we always see a very
strong reaction in return. Of course, this is unnecessary. And here I come back to the

fact that dialogue always helps us to resolve such tensions.



Geir Ulfstein

Professor (emeritus), Department of Public and International

Law, University of Oslo

Future Outlook: Foreseeable Challenges
with Regard to the Execution of
Judgments of the ECtHR

Introduction

This has been an interesting day with a lot of useful information and food
for thought. I have been asked to present some reflections about “Future outlook:
foreseeable challenges with regard to the execution of judgments of the ECtHR”. I
would like to emphasize the word “foreseeable”. We have seen several unexpected
developments in Europe and may continue to do so. But what we — and I - can do, is
to use the current situation and trends, and make some qualified predictions about
future challenges.

The focus of the attention has shifted somewhat over the years. Several of
the Interlaken Ministerial Conferences - including Brighton and Copenhagen -
emphasized the Court’ s backlog of pending cases and the backlash against the
Court - including the debate on the breadth of the margin of appreciation.

Now, the attention is directed towards the challenges of execution of the Court’s

judgments. As the High-Level Reflection Group stated:
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“There are signs of an increasing lack of compliance with the most basic human
rights standards of the Organisation in member states, which requires serious
attention and more resolute action on the part of states within the collective system
of the Council of Europe”'*

This is confirmed by the Committee of Ministers’ (CM) 2022 annual report on
supervision. It says:

“ asofthe end of 2022, there was a new record number of 2,257 cases (the highest
number since 2011) on which information on payment of just satisfaction was not
submitted by respondent States to the Committee of Ministers (...). In addition,
2022 witnessed an increased delay in the submission by States of action plans and
information within the required deadlines”'*”

I will first identify the different foreseeable future challenges, before I discuss,
respectively, the roles of the Court, the Committee of Ministers and the national

judiciary in addressing these challenges.

What are foreseeable future challenges?

Inter-state and quasi inter-state cases

Let me first start with the inter-state and quasi inter-state cases. Inter-state
cases seemed for a long time to belong to the history, including the old cases
against Greece and Turkey. However, they have been revived in the wake of Russian
aggression against neighbouring states, as well as in some other conflicts between
states, such as Armenia v. Azerbaijan and Lichtenstein v. the Czech Republic. A total of
13 inter-state cases are pending (covering in total 17 applications).'*® Furthermore,
approximately 10 000 individual applications are related to ongoing conflicts.'*

These cases do not only pose special problems, such as fact-finding, but
they also require great resources from the Court and they raise issues about the
relationship between inter-state cases and the individual applications connected
to the conflicts, i.e., the quasi inter-state cases. The expulsion of Russia from
the Council of Europe means that there will be no new Russian cases, but the
pending inter-state and quasi inter-state cases will continue to require attention.
Furthermore, we cannot exclude that there will be more inter-state cases in conflict

situations between states in the future.

126 Council of Europe (2022). Report of the High-level Reflection Group of the Council of Europe. (emphasis added).

127 Council of Europe (2023). Supervision of the Execution of Judgments and Decisions of the European Court of Human
Rights 2022. (emphasis added)

128 Q & A on Inter-State Cases (18 July 2023).
129 O'Leary, S. (2023). Speech by Siofra O’Leary, Solemn hearing.
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Domestic structural challenges

Turning now to domestic structural challenges. The Court has addressed
structural problems in member states in transition from communism by the use
of pilot judgments in repetitive cases, and, to some extent, by using the Burmych
approach concerning follow-up to unsuccessful pilot judgments. The pilot judgments
were first used in some Polish cases in 2004 and 2006. Such judgments provide the
opportunity to give the respondent state some general guidance on how to resolve
the structural problems and the Court will adjourn cases of a similar character until
the structural problem is resolved. Pilot judgments have in later years also been
used against Italy, Germany, Greece, the United Kingdom and Belgium - and may
be required also in the future.

Democratic backsliding

The President of the Court, Siofra O’Leary, emphasized in her the Solemn
hearing speech this year the need to consolidate democracy and to counter
democratic backsliding.”*® The rise of populism and authoritarianism in member
states is a recent but serious threat to the values the Convention shall protect. It
has also been pointed out that authoritarian regimes misappropriate the human
rights language to further their goals, but in reality are “generally seeking to
reverse or undo previous human rights developments and commitments»."*! These
developments not only threaten human rights values, but if they undermine the
effective protection of human rights by the domestic judiciary, may also result in
new floods of cases to the Court.

The Court’s protection of key civil and political rights is essential in countering
democratic backsliding. The President highlighted specifically four judgments,
handed down in 2022, in relation to the rule of law crisis in Poland. She also
emphasized the synergy between the Strasbourg Court and the Court of Justice of
the European Union in combating these developments.

Bad faith implementation (Article 18)

A new feature of the Court’s case-law is its use of Article 18 in cases of bad
faith-implementation of the Convention. This is a means to address unwillingness
among certain states to implement the Convention in a faithful way. By the end of
2022, “there were 13 pending cases concerning six States (as opposed to five in 2021),

where the Court had found violations of Article 18 of the Convention». The six

130  Ibid.
131 de Burca, G. and K. G. Young (2023). “The (mis)appropriation of human rights by the new global right: An introduction
to the Symposium.” International journal of constitutional law 21(1): 205-223.
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cases concerned Azerbaijan, Bulgaria, Georgia, Russia, Turkiye and Ukraine.'*

Unfortunately, these challenges may continue, and may even increase.

Persistent non-implementation

Another new feature is the CM’s use of the infringement procedure against
states in cases of serious and persistent non-implementation. So far, this procedure
has only been used in two instances, Mammadov v. Azerbaijan and Kavala v. Turkey.
The use of the infringement procedure may also be increasingly used in the future.

Domestic backlash

Finally, there are instances or subject areas of resistance against the Court’s
practice that are less dramatic than those in, Article 18 bad faith cases. As already
mentioned, there was much focus at the Brighton and Copenhagen Ministerial
meetings on whether the Court had gone too far in its effective and dynamic
(evolutive) interpretation of the Convention — and on the possible expansion of the
margin of appreciation. There may be less vocal opposition today, but resistance
may remain in certain areas, such as in cases of immigration or LGBTI rights - and

the resistance may even increase.

The role of the Court

Let me start with how the Court should address these challenges. The Reykjavik
Declaration states:

“That the Court’s current resources are insufficient and unsustainable to
adequately deal with the influx of new and pending applications, including inter-
State applications arising from conflicts, many of which concern complex legal,
political and societal issues as well as repetitive cases, which place a significant
burden on the Court;”

The Court is faced with new kinds of human rights issues, most prominent may
be artificial intelligence (AI) and climate change cases. However, also traditional issues
need continuous attention. The backlog figures do not seem to decline, rather the
opposite. The Court’s 2022 annual report states that 70 150 cases were pending before
the Court at the close of 2021, whereas 74 650 were pending at the end of 2022. Of the
pending cases, 74% concern five countries: Turkie, Russia, Ukraine, Romania and Italy.

The Court has been given tools to address the influx of cases in Protocol 14 and
has itself implemented extensive effectiveness measures, following the Interlaken

process. What further measures may be considered?

132 Council of Europe (2023). Supervision of the Execution of Judgments and Decisions of the European Court of Human
Rights 2022.
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o First, the balance between the Court’s competence to choose its cases and,

thereby, only deal with precedence cases and the mostimportant cases, and, on
the other hand, the right of individual applications, is a continuous dilemma.
In Reykjavik, the member states reaffirmed their “strong attachment to the
right of individual application to the Court as a cornerstone of the system
protecting the rights and freedoms set forth in the Convention” However,
the admissibility requirements, Court’s procedural mechanisms and priority
policy has to some extent alleviated the problem.

Second, the Court could become less active in ensuring the effective and
dynamic (evolutive) interpretation of the Convention and it could widen
the margin of appreciation — and, thereby, be less intrusive towards member
states. There is an academic debate on the extent to which the Court has
already become more defensive in its supervision. However, the Court is
there to ensure effective control of the Convention rights.

Pilot judgments should be continued, leaving the possibility of the CM - in
dialogue with the relevant state — to find constructive solutions to structural
problems, and thereby limit repetitive cases.

The Court will also continuously face the dilemma of how specific orders
or advice it will provide on how to execute its judgments. On the one hand,
the Court should respect the right of member states — as an aspect of the
principle of subsidiarity - to choose the appropriate measures. On the other
hand, more specificity by the Court may be useful both for the relevant
state and for the CM 1in its supervision of execution. We have seen that the
Court provides such guidance, both in pilot judgments and in so-called
Article 46 judgments. There are also interesting social science studies on
the effectiveness of different kinds of remedies.'*

Article 18 on bad faith implementation should continue to be used, but
selectively and as a last resort.

It has also been argued that the Court should be more specific in its orders
in infringement judgments.'**

Finally, member states may want to consider whether the Court should

be given the possibility to impose sanctions in the form of fines against
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recalcitrant member states.’*” Lessons may be learnt from the experience by

the Court of Justice of the European Union on the use of such fines.
However, it is important that the Court should not be too much focused on
backlog figures. There are limits to what the Court can do if states do not implement
its judgments. The Court’s credibility rests ultimately upon the quality of its
judgments. Therefore, the efficiency of the Court should never be allowed to trump

the quality of its decisions.

The role of the Committee of Ministers

The member states in Reykjavik recalled “that the large majority of judgments
are fully implemented” but they “were concerned also by lack of engagement, delays
and failings in implementing certain judgments, undermining the authority of the
Court and seriously threatening the effectiveness of the Convention™

In the CM’s 2022 supervision report, the Committee concluded that “there has
been an increase in the total number of judgments currently pending full execution
(6,081 compared to 5,533 in December 2021)”. It stated that the main challenges of
the Committee were two-fold: On the one hand, the political and legal complexity
and sensitivity of the issues examined by the Committee of Ministers continue
to increase. On the other hand, this challenging situation is compounded by the
high number of long-standing systemic or complex problems which have not been
resolved by the States concerned and which the Committee therefore continued to

examine in 2022.

The CM faces the following challenges:

o First, inter-state and quasi inter-state cases will remain problematic, not
only for the Court. The execution of judgments against unwilling states —
and not only Russia — may raise formidable problems.

A pragmatic approach to domestic structural problems should be supported.
The High-Level Reform Group stated that a change in paradigm may be
needed:

“the judgment of the Court should not be seen as the end of a process leading to

blaming a state party, but rather as an opportunity for improvement with the assistance
of the Council of Europe, based on an accurate needs assessment performed by the

Court and the monitoring bodies. This should not undermine the final and binding

135  Keller, H. and V. Gurash ibid.”"Upping the ante”: rethinking the execution of judgments of the European Court of
Human Rights.” 149-155.
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nature of the judgments of the Court or take away the obligation of all member
states to abide by its judgments”™*

I believe that the latter part merits emphasis: judgments are legally binding
and must be respected. However, this does not prevent consultations and assistance
concerning how the judgments should best be implemented.

The Reykjavik Declaration follows up the Reform Group’s proposal:

“We will continue supporting the Court’s efficient and timely response
to pending applications and redouble our efforts for the full, effective and rapid
execution of judgments, including through developing a more cooperative, inclusive
and political approach based on dialogue”."*®

It is interesting to note, on the positive side, that in the CM 2022 supervision
report, the Committee “recognised the achievements of the Ukrainian authorities
who, throughout 2022, continued to work on the supervision of the execution of
the judgments against Ukraine in extremely difficult circumstances, demonstrating
commitment to the Convention system through the submission of Action Plans and
reports in many pending cases”

« However, execution may be more difficult where the CM meets political

challenges. The High-Level Reform Group stated:

“Irrespective of the nature of the obstacles and the reasons for the delays
in execution, a more political approach is necessary, notably for cases where
enforcement faces a lack of political will”

In the Reykjavik Declaration the member states:

“Affirm the need for a co-operative and inclusive approach, based on
dialogue, in the supervision process to assist States in the execution of the Court’s
judgments; [and they]

Call on the Committee of Ministers to continue their work enhancing the tools
available in the supervision of the execution of judgments with clear and predictable,
gradual steps in the event of non-execution or persistent refusal to execute the final
judgments of the Court, in an appropriate and flexible way, that takes into account
the specificities of each case”

Such political challenges may be more important as we experience more
backsliding of democracy and the rule of law in Europe. These developments can
provide the basis for more frequent use of the infringement procedure. But it also

raises questions about how far the member states are willing to go in upholding

136 Emphasis added.
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the Convention rights and to increase the scarce resources of the Execution

Department.

The role of the national judiciary

Domestic courts shall apply domestic constitutions and legislation. Dilemmas
can arise if there are tensions between domestic law and the ECHR. This Conference
has focused on issues related to protection of constitutional identity and the res
judicata status of domestic judgments.

National courts should act as transnational mediators between the national
and the international legal system in balancing the respective roles of the ECtHR,
the national legislature and national courts. However, it must be emphasized that
the national judiciary has an essential role in preventing democracy backsliding, by

protecting civil and political rights and the rule of law.

Conclusions

These are challenging times for the European human rights system. The
current attacks will likely continue and may even worsen. Meeting these challenges
requires determination and new responses. But it has been said in a recent textbook
on the ECHR that “it is precisely in unprecedented times of crisis that Europe has
most need of an international court of human rights” - and, I would add, the equal

need for a strong system for execution of the ECtHR’s judgments."”’

References

Gali, B. (2023). “The present and the future of infringement proceedings:
lessons learned from Kavala v Turkiye” E.H.R.L.R.(2): 156-162.

Council of Europe (2022). Report of the High-level Reflection Group of the
Council of Europe.

Council of Europe (2023). Supervision of the Execution of Judgments and
Decisions of the European Court of Human Rights 2022.

de Burca, G. and K. G. Young (2023). “The (mis)appropriation of human rights
by the new global right: An introduction to the Symposium.” International journal
of constitutional law 21(1): 205-223.

137 Harris, D. J., M. O'Boyle, E. P. Bates and C. M. Buckley (2023). Law of the European Convention on Human Rights.
Oxford, Oxford University Press., Preface.

223



Harris, D. J., M. O'Boyle, E. P. Bates and C. M. Buckley (2023). Law of the
European Convention on Human Rights. Oxford, Oxford University Press.

Keller, H. and V. Gurash (2023). ““Upping the ante”: rethinking the execution
of judgments of the European Court of Human Rights” E.H.R.L.R.(2): 149-155.

OLeary, S. (2023). Speech by SAofra O’Leary, Solemn hearing.

Stiansen, 0. (2019). “Delayed but not derailed: legislative compliance with
European Court of Human Rights judgments.” The international journal of human
rights 23(8): 1221-1247.



Martins Mits
Judge of the European Court of Human Rights

Concluding remarks of the conference

Execution of judgments is an integral part of the right to fair trial, but fair
trial is a prerogative of judiciaries — being independent and separated from
the legislative and executive powers, they uphold the respect for the law.
Hence, the execution of judgments is a crucial element of the rule of law.
When court judgments and decisions are not executed, it is the integrity and
functioning of any legal system — whether national or European - which is
undermined.

The mechanism established under the European Convention on Human
Rights is viewed as the most efficient mechanism for the protection of hu-
man rights in the world. It is comprised of a ruling by an international court
followed by supervision of its implementation by a political body - the
Committee of Ministers of the Council of Europe.

In 2022, the execution of more than 880 judgments was closed by the Com-
mittee of Ministers which comprised some 200 leading judgments.
Notwithstanding, the best mechanisms also have their weaknesses. There
were four types of obstacles presented during the conference to the execu-
tion of the judgments delivered by the European Court of Human Rights:

« political opposition,
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« financial or other practical difficulties,

« absence of an effective execution mechanism on a national level,

« argument rooted in constitutional identity.

Each of them may pose a serious challenge for the execution, but the confer-
ence focused on the last element - the constitutional identity.

However, is it really an obstacle?

It was pointed out during the conference that the compliance with the rul-
ings of the European Court of Human Rights and their execution was part
of the constitutional identity of the European states making up the Council
of Europe - and it would be difficult to disagree with that.

In the discussion about the constitutional identities, much depends on how
we understand these concepts and, importantly, how the relevant actors -
national and international judges — understand them. As a rule, rather differ-
ent weight is attributed to the various factors to be considered when judges
carry out the balancing exercise, than being a straightforward clash of values,
which may lead to different outcomes on the national and European levels.
If it is the latter case — a clash of values - it may pose a serious problem.
There are such examples in the case-law of the European Court of Human
Rights - be it a total lack of protection of homosexual persons in Russia, or
the interference by the legislative and executive powers with the indepen-
dence of judiciary in Poland.

In this context, it was also pointed out that the execution of judgments may
need a dialogue which, importantly, is based on good faith. A dialogue which
exceeds the regular dialogue between the Committee of Ministers and a
member state as part of the supervision process over execution of judgments
delivered by the European Court of Human Rights. Somewhat neglected by
other stakeholders, this dialogue testifies to the extensive influence that the
European Convention on Human Rights has exerted on the national legal sys-
tems over the years, notably, through the adoption of the general measures.
What is required is a true dialogue based on good faith - for the European
Court of Human Rights this entails delving, with the requisite level of depth,
into the national specifics to see the whole context within which the legal
assessment has to be carried out — and for the national courts — equally deep
comprehension of the uniformity of the European human rights standards
and a careful balancing of the interests involved with those standards in
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- Apart from a dialogue there is another avenue - proceedings under Article
46 of the European Convention on Human Rights. The Committee of Min-
isters has brought the issue of non-compliance with the judgments of the
European Court of Human Rights before this Court only two times. This
has happened over the last four years against Azerbaijan and Tiirkiye and
in both cases also Article 18 was violated, that is, the state power had been
used to restrict human rights for the ulterior purpose, not for the purpose
prescribed by the Convention. This avenue has a strong political dimension
of fostering execution of judgments.

- Throughout the conference the idea of a national judge as the intermediary
between the European Court of Human Rights and the national legislature
was repeatedly highlighted. Such examples as the evolution of the under-
standing of the scope of the judicial competence in Belgium, detailed en-
gagement of the Czech courts with the reopening of the proceedings, or the
protection of rights through the courts in Latvia when the legislature fails to
act, all testify to the increased role in ensuring protection of human rights
that judiciaries have developed over time.

- The same view seems to be shared by the European Court of Human Rights.
Finding of a violation of the right to fair trial under Article 6 of the Conven-
tion at times is accompanied by an indication of the individual measures by
that Court - that the most appropriate form of redress would be reopening
of the domestic proceedings.

- Almost all 46 Council of Europe member states provide for the possibility to
reopen proceedings in criminal cases and most of them do so also in civil cases.
It can be argued though that the overall trend goes into direction of the respect
for the rule of law rather than legal certainty, including res judicata, when these
principles have to be balanced in the context of the reopening of proceedings
following a violation ruling by the European Court of Human Rights.

- Taking general measures, following the rulings of the European Court of
Human Rights delivered against other member states or with regard to per-
sons who have not brought their cases before the Court but who are in a
similar situation to the applicants who had done so, offers a great potential
for preventing the finding of new violations. Either in an institutionalised
form or through the recognition of erga omnes effect of the rulings of the
Court, follow up in such situations would also decrease the number of ap-

plications brought before the European Court of Human Rights.
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- The examples discussed in relation to the res judicata principle and the erga
omnes effect demonstrate that, while being mindful of the competence of
the legislature, there is a space for judicial interpretation. For example, in
the host country, Latvia, the courts do not question the binding erga omnes
effect of the case-law of the European Court of Human Rights. Judges are
very important players in the execution process of the judgments delivered
by the European Court of Human Rights.

- What are the future prospects for the European Court of Human Rights with
roughly 75 000 applications pending, 80% of which are repetitive cases? The
conference identified several potential areas — such as recognition of the
erga omnes effect of the Court’s case-law by the national courts, application
of the individual measures by analogy to persons in similar situations, tak-
ing general measures following judgments delivered against other countries,
including a suggestion to do so on an institutional basis, more frequent use
of the proceedings under Article 46 of the Convention by the Committee
of Ministers — where the execution of judgments and interaction with the
case-law of the Court in a broader sense could contribute to the decrease in
the number of new applications. At the same time, the conference also high-
lighted the importance of a genuine profound dialogue which, when carried
out within the present model of the individual applications, on which the
Convention mechanism is based, would bring about a nuanced application
of the common European human rights standards in line with the principle
of subsidiarity, however, would not follow the same direction of decreasing

the number of applications.
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Janis Pleps

Senator of the Supreme Court of the Republic of Latvia

Reopening Court Proceedings Following
Judgments of the European Court
of Human Rights: The Latvian Example

I

The aim of this article is to provide an insight into the Latvian practice
when faced with the need to reopen court proceedings following Judgments of
the European Court of Human Rights. Overall, the situation in Latvia could be
described as good."**

The reopening of court proceedings to review court decisions that have
entered into force following Judgments of the European Court of Human Rights
is well regulated in the Latvian legal system and does not pose major problems in
legal practice. The Latvian legal system as a whole is characterised by openness to
respectful dialogue with the European Court of Human Rights and respect for its

decisions.

138 At the conference, President of the European Court of Human Rights Siofra O’Leary underscored that Latvia was a
good example in terms of enforcing the judgements of the European Court of Human Rights. See: Latvija ir piemérs
labai ECT spriedumu izpildei, atzist tiesas vaditaja. https://www.delfi.lv/193/politics/55961284/latvija-ir-piemers-la-
bai-ect-spriedumu-izpildei-atzist-tiesas-vaditaja. Similarly, looking at the enforcement of the judgements of the Euro-
pean Court of Human Rights from the perspective of legal science, Kanstantin Dzehtsiarou, Professor at the University
of Liverpool, described the situation in Latvia as boring.
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In order to elaborate on this thesis, the article will sequentially examine the
normative framework and the practice of its application, highlighting in particular

certain decisions of the Senate which conceptually address the relevant issues.

]

The enforcement of Judgments of the European Court of Human Rights is
influenced by the understanding of the binding force of these Judgments and their
place in the system of sources of Latvian law, developed in Latvian legal theory.

It should be emphasised that the case law of the European Court of Human
Rights in interpreting the provisions of the Council of Europe Convention for
the Protection of Human Rights and Fundamental Freedoms (hereinafter - the
Convention) and determining the content of human rights has a great influence in
the Latvian legal system. The authority of the European Court of Human Rights is
a historical tradition, which has been particularly fostered by legal scholarship, as
well as by the practice of the Constitutional Court and the Senate.'*

All Judgments of the European Court of Human Rights (not only those adopted
in Latvian cases) and the interpretation of the Convention’s norms provided in them
have been recognised as universally binding and obligatory in the Latvian legal
system.'* This means that the Judgments of the European Court of Human Rights are
not ancillary sources of law in the Latvian legal system, but independent sources of law.
The case law of the European Court of Human Rights is almost as binding as statutory
law or the general principles of law. Courts must apply this source of law in specific
cases and may not depart from what the European Court of Human Rights has ruled."*!

Such a position of legal theory has certain legal consequences in the Latvian
legal system.

First, any enforcer of the law, and, in particular, a court of law, has a duty to
take into account and apply the Judgments of the European Court of Human Rights
in specific cases.

Second, reference to the European Court of Human Rights can be used to

justify and adjudicate a particular case.

139 See more: Mits M. European Convention on Human Rights in Latvia. Impact on Legal Doctrine and Application of Legal
Norms. Lund: Media Tryck, 2010.

140 As stated by the Constitutional Court, “The case-law of the European Court of Human Rights [..] is mandatory in
interpreting the provisions of the Convention, and this case-law can be used also in interpreting the constitutional
provisions.” See Judgement by the Constitutional Court of 30 August 2000 in Case No. 2000-03-01, Para 5 of Findings.

141 Rezevska D. Judikattra ka tiesibu avots: izpratne un pielietodana. Augstakas Tiesas Biletens, 2010, novembris, Nr.1,
p. 31. See more: Sniedzite G. Tiesnesu tiesibas. Jédziens un nozime Latvijas tiesibu avotu doktrina. Riga: Latvijas Vest-
nesis, 2013.
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Third, the legal norms interpreted in the Judgments of the European Court of
Human Rights may not be interpreted contrary to the Judgments of the European
Court of Human Rights and the Judgments of the European Court of Human Rights
may not be ignored.

In the practice of the Constitutional Court, this position has been developed
as the favourability, or openness, of the Constitution towards Latvia’s international
obligations and, in particular, towards the Convention.'** The Constitutional Court
has thus harmonised the provisions of the Constitution and the Convention in order
to minimise the possibility that the Constitution could be interpreted contrary
to the interpretation of the Convention in the case-law of the European Court of
Human Rights. In order to ensure this interpretative harmony, it is imperative that
the decisions of the European Court of Human Rights are followed and applied in

specific cases.

]|

Therefore, the application of the law in the Latvian legal system should not
contradict the Convention or the decisions of the European Court of Human Rights.
Failure to respect the Convention and the case law of the European Court of Human
Rights in a given proceeding or ruling is an error in the application of the law.

Errors in the application of the law are possible. As a State Party to the
Convention and accepting the jurisdiction of the European Court of Human Rights,
every country must take into account that the European Court of Human Rights may
identify a violation of the Convention in a particular case. The legal system must
have effective procedural mechanisms for responding to and enforcing a Judgment
of the European Court of Human Rights. In some cases, it may also require a review
of court rulings that have entered into force.

The fair and effective enforcement of Judgments is one of the foundations of
the rule of law and the rule of law. Any court Judgment that has entered into force
is binding and enforceable. No one is above the law, and no one can declare that

they will not comply with a Judgment that has entered into force, will comply only

142 Judgement by the Constitutional Court of 13 May 2005 in Case No. 2004-18-0106, Para 5 of Findings. As noted by the
Constitutional Court, “The legislator’s aim was not to oppose the human rights norms, enshrined in the Constitution,
to international human rights norms, but the opposite — to achieve harmony between these norms. If doubts arise
regarding the content of human rights, included in the Constitution, they should be construed as closely as possible
to the interpretation that is used in the practice of applying international human rights provisions.” See Judgement by
the Constitutional Court of 30 August 2000 in Case No. 2000-03-01, Para 5 of Findings. See more: Pleps J. Satversmes
iztulkosana. Riga: Latvijas Véstnesis, 2012, pp. 236-240.
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to the extent they wish, or will accept a particular Judgment as correct only up to
a certain point. In a country governed by the rule of law, this is simply not the case.'*

There, is therefore, no place in a state governed by the rule of law for so-called
Zorkin’s “doctrine” on the possibility of disobeying Judgments of the European Court
of Human Rights by declaring them as adopted ultra vires or as being conceptually
incompatible with the Constitution."**

The final Judgment of the European Court of Human Rights is binding on the
country and must be implemented in good faith.'** If we want to see respect and
deference for a court judgment that has entered into force, the state itself must set

the example.

v

In the Latvian legal system, procedural laws provide for the possibility to
retry cases in which a court Judgment or decision has entered into force due to
newly discovered circumstances. All procedural laws recognise a Judgment of the
European Court of Human Rights as being a newly discovered circumstance that
can give rise to a retrial.'*®

The procedure is available for criminal proceedings'’ and administrative
proceedings,'* civil proceedings'* and administrative proceedings.'®

The Law on Civil Procedure and the Administrative Procedure Law require
finding that a judgment of the European Court of Human Rights implies that the
proceedings in a given case should be reopened.”! The Criminal Procedure Law and

the Administrative Liability Law, on the other hand, require a finding that it follows

143 This, in particular, applies to those judgements and interpretation of legal provisions, included therein, which are
recognised as independent sources of law within the Latvian legal system. These are the judgements of the European
Court of Human Rights, the Court of Justice of the European Union, and the Constitutional Court of the Republic of
Latvia. See also: Valsts prezidents sagaida Varak|anu novada jautajuma risinajumu atbilstosi Satversmei. https://www.
president.Iv/Iv/jaunums/valsts-prezidents-sagaida-varaklanu-novada-jautajuma-risinajumu-atbilstosi-satversmei

144 See more: Pleps J., Pastars E., Plakane I|. Konstitucionalas tiesibas. Tresais izdevums ar Daina Ivana prieksvardu.
Riga: Latvijas Véstnesis, 2021, pp. 200-201. Compare: Rudevskis J. Subsidiaritates princips Eiropas Cilvéktiesi-
bu tiesas judikatira. Promocijas darbs. Riga: Latvijas Universitate, 2020. https://dspace.lu.lv/dspace/bitstream/
handle/7/52394/298-77154-Rudevskis_Juris_TieZB95010.pdf.

145  Article 46 of the Convention

146 The only proceedings, in which newly discovered circumstances after the judgement or the decision has entered into
effect are not envisaged, are the legal proceedings before the Constitutional Court. To a large extent this can be linked
to the fact that, in these proceedings, classic application of law and adjudication of a particular case do not take place,
the proceedings rather being “negative legislation”, in the understanding of Hans Kelsen; i.e., review of the constitu-
tionality of a legal provision. See more: Garlicki L. Constitutional courts versus supreme courts. International Journal of
Constitutional Law, Vol.5, Issue 1, January 2007, pp. 44-68.

147 Chapter 62 of Criminal Procedure Law.

148  Chapter 32 of Administrative Liability Law.

149 Chapter 59 of Civil Procedure Law

150  Chapter 39 of Administrative Procedure Law.

151 Para 6 of Section 479 of Civil Procedure Law and Para 6 of Section 353 of Administrative Procedure Law.
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from the judgment of the European Court of Human Rights that the ruling in the
case in question, which has entered into force, does not comply with international
regulatory enactments binding upon Latvia, in this case - the Convention.'*
Despite the differences in the wording of the rules, the procedural rules have
the same meaning and purpose. If the European Court of Human Rights finds
a violation of human rights in a particular case, the Latvian legal system provides
a procedural mechanism for reviewing the court’s decision that has entered into

force in that case.

Vv

Interestingly, the Law on Administrative Procedure does not even require
a mandatory court procedure in all cases where a specific administrative case is to
be reviewed following a judgment of the European Court of Human Rights. The
institution can also, by law, initiate administrative proceedings again if a judgment
of the European Court of Human Rights implies that it should do so. '**

Moreover, the institution itself is obliged to start the administrative procedure
anew in order to comply with the ruling of the European Court of Human Rights
in this case."*

As the Senate has pointed out, such a regulation was introduced in
administrative proceedings in order to ensure that the Judgments of the European
Court of Human Rights are enforced as quickly and efficiently as possible, as court
proceedings are usually more expensive and longer.'>

In this administrative case, the Senate also established the principle that
procedural rules should be interpreted teleologically - in accordance with their

meaning and purpose - as far as possible in order to ensure an effective and realistic

152 Para 5 of Section 655 of Criminal Procedure Law and Para 5 of Section 248 of Administrative Liability Law.

153 Para 3 of Section 87 of Administrative Procedure Law. See also: Paparinskis M. Lietas jauna izskati$ana péc sprieduma
vai lémuma stasanas spéka. In: Administrativais process tiesa. Autoru kolektivs Dr.iur. J.Briedes vispariga zinatniska
redakcija. Riga: Latvijas Véstnesis, 2006, pp. 650-651.

154 Para 2 of Section 88 of Administrative Procedure Law.

155 As noted by the Senate: “The first sentence of Section 88 (3) of Administrative Procedure Law provides “An institution
shall be obliged to re-initiate administrative proceedings in the same case if it is necessary to enforce a ruling of the
European Court of Human Rights made in this case”. Thus, the law allows an institution to decide on the relevant mat-
ter. Usually, legal proceedings are longer and more expensive, therefore, they are necessary only if it follows from the
merits of the case that the previous judgement [..] delivered by the national court contains an instruction (res judicata)
that prohibits an institution from deciding on the matter itself.” See Judgement by the Department of Administrative
Cases of the Supreme Court’s Senate of 10 August 2004 in Case No.SJA-6, Para 11.
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possibility of reopening a case and reviewing court decisions which have become

final following a Judgment of the European Court of Human Rights.'*

\'4

The Senate’s case-law provides a nuanced assessment of the re-examination
of civil cases following a Judgment of the European Court of Human Rights. The
Senate has developed its case-law on this issue by referring to the case-law of the
European Court of Human Rights and also to Recommendation No R2000(2) of the
Committee of Ministers of the Council of Europe of 19 January 2000 to Member
States on the re-examination or reopening of proceedings at domestic level for certain
categories of cases following a Judgment of the European Court of Human Rights.

The Senate has recognised that, following a Judgment of the European Court
of Human Rights in civil cases, the possibility of reviewing a court decision that
has entered into force cannot in principle should not be ruled out. At the same
time, the Senate pointed to the need to respect the principle of res judicata and, in
particular, the legitimate interests of the other parties to the civil case who relied
on the court’s decision."”’

The Senate has concluded that the Civil Procedure Law and the Convention do
not provide that in all cases where the European Court of Human Rights has given
a decision finding a violation of the Convention, the Judgment which was the basis
of the complaint to the European Court of Human Rights should automatically be
set aside.”® Following the Judgment of the European Court of Human Rights, it is
for the national court to decide whether to reopen the proceedings, determining the
right balance between restoring justice and respecting res judicata, depending on
the circumstances of the case.'”

In this respect, the Senate highlighted two issues to be assessed.
First, the Senate pointed out that the European Court of Human Rights itself

may indicate expressly in its Judgment that the appropriate remedy for enforcement

156 Ibid., Para 14. At the time, Section 354 (3) of Administrative Procedure Law provided that an application regarding
newly discovered circumstances could not be submitted if more than three years had passed since the judgement
had entered into effect. More than three years had passed in the respective case; however, the Senate held that the
said provision was not applicable in cases where the newly discovered circumstance was a judgement by the European
Court of Human Rights. As noted by the Senate, “The Department of Administrative Cases holds that the legislator
has ignored the fact that examination of the case at the European Court of Human Rights usually lasts longer than
three years. Thus, using the teleological method to interpret this provision, i.e., that the legislator considers a judge-
ment by the European Court of Human Rights as newly discovered circumstance, the Department concludes that
Section 354 (3) is not applicable to cases envisaged in Para 5 of Section 353.” Afterwards, the legislator amended
Section 354 (3) of Administrative Procedure Law, adopting the Senate’s interpretation.

157  Decision by the Assignments Sitting of the Senate’s Department of Civil Cases of 26 June 2023 in Case No.SKC-620/2023,
Para 5.

158  Decision by the Department of Civil Cases of the Supreme Court of 31 March 2016 in Case No.SJC-13/2016, Para 4.
159 Ibid.
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of the Judgment would be a retrial. Particular attention should, therefore, be paid to
whether the Judgment of the European Court of Human Rights expressly requires
the restoration of the status quo ante and a retrial.'®

Secondly, the Senate pointed out that the court was also obliged to assess
whether, in a given case, it was necessary to ensure restitutio in integrum and to
remedy the adverse consequences which have not been adequately compensated
by just satisfaction and could not be remedied except by re-examining the case.'®!

This means that, following a Judgment of the European Court of Human
Rights, the national court assesses each case on its own merits and decides

whether to reopen the proceedings.

Vil

The Senate has similarly applied the recommendations of the Committee of
Ministers of the Council of Europe and the findings of the European Court of Human
Rights in criminal proceedings when deciding on a retrial following a judgment of
the European Court of Human Rights. '

The Senate stated that, “in deciding whether to reopen proceedings, the
national court is guided by the criterion of whether the retrial will be able to restore
the original situation and remedy the adverse effects which have not been adequately
redressed and cannot be remedied except by re-examining the case™*

In this case, the European Court of Human Rights did not explicitly state in
its Judgment that the most appropriate form of redress would be the reopening

of criminal proceedings. However, the Senate concluded that in the present case

160 Ibid.

161 The Senate acknowledged: “The main criterion for re-examination of cases or reopening of the proceedings is linked
to the possibility of ensuring restoration of the original condition (restitutio in integrum); i.e., if, in exceptional circum-
stances, re-examination of the case or reopening of the proceedings is the only possibility to ensure restoration of the
original condition [..]. Re-examination of cases or reopening of the proceedings are advised in those cases where the
injured party continues to suffer very serious adverse consequences, which have not been duly compensated for by fair
indemnity and cannot be rectified otherwise but only through re-examination of the case and if serious violations of the
Convention have been made in the ruling by or the proceedings before the national court[..]. Thus, the national court,
deciding on reopening of legal proceedings, is guided by the criterion of whether re-examination of the case will be
able to ensure restoration of the original condition and eliminate those adverse consequences that have not been duly
compensated for by fair indemnity and cannot be rectified otherwise than by re-examination of the case.” See ibid.

162 The Senate has noted: “In Recommendation No. R(2000)2, the Committee of Ministers urges the Contracting Parties
to examine adequate possibilities of re-examination of a case (including reopening of proceedings), in particular, in
cases when: 1) the decision adopted by a State institution, by which a person’s fundamental rights have been violated,
continues to create very serious consequences for this person, which cannot be adequately remedied by the just satis-
faction and cannot be rectified except by re-examination of the case or reopening of proceedings; 2) a judgement by
the European Court of Human Rights proves that a) the contested domestic decision is on the merits contrary to the
Convention, or b) the violation found is based on procedural errors or shortcomings of such gravity that a serious doubt
is cast on the outcome of the domestic proceedings complained of.” Decision by the Senate’s Department of Criminal
Cases of 8 June 2021 in Case No. SKK-J-88/2021, Para 13.

163 Ibid. The Senate also underscored that “the basic criterion for re-examination of the case is the possibility to restore the
original condition (restitutio in integrum); i.e., if, in exceptional circumstances, re-examination of the case or reopening
of proceedings is the most effective or the only possibility for ensuring restoration of the original condition.”] See ibid.
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the reopening of the criminal proceedings was necessary because the confiscation
of property as an additional sanction had violated a person’s right to property, as
established by the European Court of Human Rights.'s*

Although only one of the convicted persons in the criminal case in question
had applied to the European Court of Human Rights, the Senate decided to reopen
the criminal proceedings also in respect of another person convicted in the same
proceedings, who had not themselves applied to the European Court of Human
Rights. As the Senate pointed out, “the requirement of a fair resolution of criminal law
relations implies that a legal situation must not be created in which, in comparable
circumstances, a person is afforded less protection of their rights.”’® This was also
based on the recognition that “in cases where court decisions that have entered into
force are likely to be considered unjust, the principle of justice should prevail over

the principle of legal certainty”.!é

Vil

The principle of res judicata is respected and guaranteed in the Latvian legal
system, but it is not self-serving and absolute.

The principle of res judicata is subject to limitation where the European Court
of Human Rights has found a violation of human rights in a particular case and
a review of the case is necessary to restore justice.

Both the legislator and the legal practitioners in the Latvian legal system
respect its openness to the Convention and the decisions of the European Court of
Human Rights. Procedural laws provide the necessary mechanisms for reviewing
cases following Judgments of the European Court of Human Rights. The case-
law of the Senate provides clear and well-defined criteria aimed at the effective
implementation of the Judgments of the European Court of Human Rights and the
restoration of justice. This makes the protection of human rights in Latvia more

effective and efficient and strengthens the rule of law.

164 Ibid., Para 14.
165 Ibid., Para 19.
166 Ibid., Para 13.



Helena Jaderblom

President of the Supreme Administrative Court of Sweden

Reopening of Proceedings on National Level

In order to reopen proceedings on national level after a finding of a violation
by the ECtHR in cases where the domestic courts had settled a dispute in a final
ruling, the basic general premise is that a case is brought to the relevant national
court in compliance with domestic procedural rules.

If it is a question of mere repayment or monetary compensation the situation
will alternatively be resolved directly by the Government and not through the courts.

A valid ground for extraordinary review may in my country, Sweden, as well
as in some other Conventions states — such as Latvia - include the introduction of
new circumstances in the form of a judgment from an international court. In most
Convention states, domestic legislation explicitly provides for the right to request
the review or reopening of criminal proceedings on the basis of the finding of
aviolation by an international court, albeit there may be certain conditions attached
to that right, such as the respect for deadlines.'

It should be borne in mind that conditions for re-opening may differ

depending on whether the ECtHR has found a “procedural violation” on the basis

167 Moreira Ferreira v Portugal (No. 2), §§ 34-39.
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of, i.a. Article 2, 3, 6 or 8, or if it is a question of a “material violation”.

Some examples of extraordinary review in Sweden took place some years ago
after the ECtHR judgment in the Zolothukin case, where the application of the ne
bis in idem principle was applied in a manner that - according to the viewpoint
of Swedish courts and subsequently also by the ECtHR'® - meant a reversal of
the previous perception in cases of criminal liability for tax fraud in combination
with tax surcharges. Here a number of applications for extraordinary review were
brought to the Supreme Administrative Court and to the General Supreme Court
respectively and granted in cases where the violation of the principle had taken place
after the judgment in Zolothukin'®. As a parenthesis, it could be mentioned that the
ne bis in idem discussion on the European level never went into the complication of
the respect for the principles surrounding lis pendens.

In the situation where it is obvious that a violation found in a judgment by
the ECtHR also affects other individuals, the right to reopening on extraordinary
grounds is less obvious.

The problem arises when other individuals and parties to the previous domestic
proceedings are adversely affected by the revoking of a judgment that has gained legal
force. In such situations, it may not be possible according to domestic law to reverse
the previous judgment, i.a., on account of subsequent developments (forced adoption,
compulsory custody of children by social services: the best interests of the child) or
the respect for the other parties’ rights (the principle of ne bis in idemn when somebody
has been acquitted in violation of the procedural rights for victims and their relatives

under Article 2), and the only avenue would then be the payment of damages.

Indications of measures to be taken that are laid down in
the ECtHR's judgements

Basically the ECtHR's judgments are declaratory in the sense that they state
whether or not the Court has found a violation of the Convention. They do not
bind national courts, and it is the State as such which is obliged to discharge
its obligations under Article 46 of the Convention. The ECtHR does not have
the jurisdiction to order the reopening of proceedings.'”” However, it may indicate
that where a violation is found of Article 6 retrial or reopening of the case represents

in principle an appropriate way of redressing the violation.

168  Lucky Dev v. Sweden.
169  However, as a parenthesis: the ruling in A and B v. Norway may have reversed the ne bis situation again.
170 Moreira Ferreira (No. 2), § 48.
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It's a fundamental principle that anyone who is the victim of a violation of the
Convention shall be put back into the situation that existed before the violation
took place - restituto in integrum — and if this is not possible just satisfaction
should be awarded in accordance with Article 41. Since the beginning of the
20 hundreds the ECtHR started to lay down retrial clauses in the reasoning
of the judgments (but not yet in the operative part), originally in a series of
Turkish cases on Article 6 (Gencel clause, subsequently in Ocalan). Later on,
the ECtHR stated that reopening of domestic proceedings was a “key means”
for the proper execution of judgments, while complying with “the procedural
safeguards in the Convention”'”!. Further developments are that specific re-trial
clauses are laid down in the operative part of the ECtHR judgments (i.a., Lungoci
and Maaksimov).

In my experience, the ECtHR is cautious in doing this, mindful of the problems
that may arise. Obviously, however, such indications are helpful for the Committee
of Ministers’ supervision of the execution of judgments.

In the judgment against Ukraine (2013) in the case of Volkov the ECtHR
decided not to demand the reopening of judicial proceedings on domestic level
in a case where the applicant had been dismissed from his post as judge in the
Supreme Court and the ECtHR found violations of Articles 6 and 8. The reason
was that reopening was likely not to be dealt with in accordance with Convention
principles and therefor the ECtHR held that the State must secure the applicant’s re-
instatement to his post as soon as possible. This proved problematic although it was
eventually effectuated. One may ask if the ECtHR foresaw if such a re-instatement

could be legally possible without infringing on other judges’ rights.

The role of the ECtHR in the supervision of the execution of
its judgments

Formally speaking, the ECtHR has no independent role in the execution of
its own judgments. The execution mechanism is put entirely on the political level
through the supervision by the Committee of Ministers. The Court may, however,
be involved under Article 46 if the CoM considers that a State refuses to abide by
a judgment. Until now, this has rarely happened; there are only two judgments so
far, the latest being Kavala v Turkey (2022) concerning violations of Article 5. The

first judgment was in Iigar Mammadov v Azerbaijan in 2019 where the Court found

171 Verein gegen Tierfabriken VgT v Switzerland (No2) [GC] 2009.
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violations on account of the failure to execute a judgment finding violations, of i.a.,
Articles 5 and 6 (no reopening ordered).

Having said that, the ECtHR is well informed about the execution or lack
thereof in subsequent cases dealing with the same topic and may therefore take that

into account and even highlight that in new rulings.

Conclusions

The respect on domestic level for the res judicata principle is, in my opinion, not
restricted by the reopening clauses in the ECtHR judgements, regardless of whether
they are inserted in the reasoning or the operative part. A domestic court cannot
refrain from assessing the legality accordance to domestic law and principles for
retrial. Notably, a finding of a violation by the ECtHR does not automatically have
to be considered as a new circumstance that would allow for extraordinary appeal,
especially in situations where private third parties would be negatively affected.

This is said with reservation for the fact that, as to date, there have been no
judgments in infringement proceedings from the ECtHR dealing with the issue of
non-compliance of judgments “ordering” reopening. If such reopening is ordered in
the operative part of a judgment there may be a risk or chance, depending on how

one sees it, that the nonexecution will be the object for infringement proceedings.
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Antoine Buyse
Director of the Netherlands Institute of Human Rights,

Professor of the Utrecht University

Reopening Domestic Proceedings: Legal Irritant
or Safeguard for Human Rights?

Let me start of by joining my fellow speakers to thank both the Constitutional
Court and the Supreme Court of Latvia for their hospitality here in Riga and for
bringing together all of these esteemed judges, representatives of the Council of
Europe, and the odd academic like myself. Paldies!

In my short contribution, I will go into what, in my view, is at the core of
the topic of this panel and that is the tension between a well-rounded coherent
domestic legal system, with its own expectation of legal certainty, on the one hand,
and effective human rights protection, with its European flavour, on the other. I
would like to make three connected points related to the complex interplay between
the European and domestic legal orders that the re-opening of judicial proceedings
represents. These points relate (1) to the type of domestic problem that triggers
judgments from the European Court of Human Rights and subsequent re-opening
of judicial procedures; (2) to the uneasy fit of a re-opening of procedures that were
domestically considered as res judicata; and (3) to the function a re-opening can

play in the wider human rights ecosystem.
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So first, the type of domestic human rights problems that may lead to a re-
opening of proceedings. If we think about the types of cases as a sliding scale of
increasing complexity, then the relatively simplest cases are those in which a re-
opening of a domestic court case is triggered by an individual aberration: a one-off
error or failure, so to speak. An individual court case in which a particular judge
lacked impartiality, for example.

Re-opening in such instances endangers only the interests of other parties in
that very specific case and only the finality of that very case, usually with some
degree of Strasbourg guidance on which error to avoid repeating. Here, the tension
is thus relatively small, although not absent by any means.

Much more complex are those cases in which the re-opening would be
induced by the fact that there is a more wide-spread or systemic problem, such as
deficiencies in the appointment of judges or a lack of safeguards in the collection
of legal evidence. Here a re-opening in a particular case is not sufficient. Wider,
sometimes very complex legal or practical reforms at the national level are needed,
not all of which are within the reach of the judiciary. In addition, the question of
what to do with similar domestic court cases that did not make it to Strasbourg but
that suffered from the same systemic problem will also need to be answered. In such
cases the tension is probably at its highest.

This middle category flows into a third, even more complex category. And that
is one in which the systemic problem that triggered the European Court to indicate
that a re-opening of the domestic court case is an appropriate remedy for a violation
of the Convention, is one caused by bad faith. Situations in which, for example,
arbitrary arrest and convictions of human rights defenders are part of a pattern of
government action with chilling effects. In its judgment, the European Court may
have indicated this explicitly that the state has violated the ECHR provision related
to this, Article 18. Or even worse, the state’s implementation may have been so slow
or lacking that infringement proceedings have bene instituted leading to a second
European judgment in the same case. Here, ironically, the tension is not as highly
felt in the domestic legal system, because domestic authorities have in such cases
often chosen to ignore the indications coming from the European Court. In other
words, to be deliberately deaf for Strasbourg’s requests.

My second point relates to this ‘uneasy fit’ of the reopening of procedures
in any domestic system. Uneasy, because such a reopening may, as just said, both
endanger the principle of legal certainty by weakening the finality of judgments

(res judicata) but also because it may endanger the good faith and interests of third
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parties. The re-opening of a case may be justice for one person, but open pandora’s
box for another. Here, the concept of “legal irritant” may be useful.

It was coined by the famous legal sociologist Gunther Teubner. He conceived
it to study the transplantation of legal notions or principles from an international
legal order into a domestic one. As he wrote, and I quote, “When a foreign rule
is imposed on a domestic culture, it is not transplanted into another organism,
rather it works as a fundamental irritation which triggers a whole series of new
and unexpected events. It irritates law’s binding arrangements with other social
sectors.” — end of quote. Now, of course, the ECHR is not an imposition - after all
states bind themselves, but the uneasiness of the undoing of domestic res judicata
because of outcomes in Strasbourg is well-captured by this notion of “legal irritant”
Indeed, the consequences of such a reopening may not always be easy to predict and
thus a call to re-open will often be met with resistance.

My third point is the importance of the wider human rights ecosystem. Much
research has shown that the effective implementation of Strasbourg judgments does
not only depend on the behavior of state parties to the Convention alone. Rather, civil
society, ranging from human rights organisations and defenders to even the media
can play a key galvanizing role in making sure states take the binding nature of the
ECHR and the Court’s judgments seriously. Thus, the indication of the re-opening
of domestic remedies as appropriate restitutio in integrum is not only an issue for
the Committee of Ministers, and, thus, the states amongst themselves, to monitor.
In recent years, civil society has been given the opportunity to provide input on
this, most visibly through the Rule 9 procedure. Thus whether, and also how, a re-
opening at the national level of a case occurs, is also something closely monitored by
civil society. The very re-opening of a case, especially in case of systemic problems,
is also an opportunity for civil society to try to get more political or media attention
for the need for wider reforms and may trigger attention by academics and legal
professionals like us, assembled here today in this room. Thus, the visibility of
reopening legal proceedings may have an agenda-setting role. Beyond the triangle
of state, applicant and Strasbourg institutions, this wider human rights ecosystem is
crucial for effective human rights protection.

In conclusion, I have tried to show — with the sidewards observer-eye of an
academic — how what seems to be a very technical legal issue of procedural law is also
a prism to look at the interplay between Strasbourg and national human rights issues.

Maybe the tension between the res judicata of the domestic legal order and the

European guarantee of human rights protection is thus not always as high as it seems.
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And maybe the re-opening of proceedings domestically has positive side effects
beyond the individual case and beyond the individual courtroom in which it takes
place. Maybe, indeed, the re-opening of cases triggered by the Strasbourg system is

not a just legal irritant, but more precisely formulated, a welcome legal irritant.
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Martins Mits
Judge of the European Court of Human Rights

Res judicata and Reopening of Proceedings

In my presentation I will focus on two aspects:

(1) various manifestations of res judicata principle in a situation when
the violation of the European Convention on Human Rights (“The
Convention”) has been caused by the breach of a procedure for the
appointment of judges;

(2) the competence of the European Court of Human Rights (“The Court”)
to deal with repeated complaints related to the violation of the Convention
already established by the Court.

Itis important to note that I will look upon those matters from a perspective of

the application of the Convention by the Court, which, however, presupposes

that due regard has to be paid to the effects on the domestic level.

In recent years, the Court has dealt with a number of cases raising the

fundamental issue of the appointment of judges in a deficient procedure

and the consequences for the fairness of trials which follow from these
deficiencies.

In case Gudmundur Andri Astradsson v. Iceland, decided in 2020 by the Grand

Chamber, the Court found a violation of Article 6 of the Convention because



the applicant’s trial was conducted by panel of judges which included a judge
appointed in violation of the domestic procedure. The problem essentially
was that the Minister of Justice had replaced 4 candidates to be appointed as
judges to the Court of Appeal without providing adequate explanation.

The Supreme Court of Iceland acknowledged the existence of the
irregularities in the procedure of appointment. However, it had considered
that the appointments “had become a reality” and in the circumstances of
the applicant’s case, he had enjoyed a trial by an independent and impartial
“tribunal” by the relevant panel of judges. Therefore, the balance was tipped
in favour of legal certainty.

The Court for its part was of the view that the Supreme Court had failed to
strike a right balance between preserving the principle of legal certainty, on
the one hand, and upholding the respect for the law on the other. Indeed,
if the breaches in the procedure of appointment of judges, irrespective how
serious they were, are left to stay only to verify whether in the particular case
the panel had acted independently and impartially, this would legitimise
the interference by the Government and/or the Parliament with the judicial
power and inflict further harm on the rule of law and public confidence in the
judiciary. Hence, the fundamental principles of the judicial independence,
separation of powers and the rule of law are at stake.

It is well settled in the Courts case-law that legal certainty presupposes
respect for the principle of res judicata, which serves to ensure the stability
of the judicial system and contributes to public confidence in the courts.
However, in the case at hand, the Court had to strike a balance between the
principles of legal certainty and immovability of judges, on the one hand,
and respect for the law on the other.

For the Court the irregularities in the appointment procedure were manifest,
they pertained to the fundamental rule of the procedure and the domestic
courts did not effectively redress the breach, so these grave irregularities
tipped the balance in favour of departing from the principles of legal
certainty and immovability of judges in favour of the respect for the law.
Having found a violation of Article 6, the Court, nevertheless specifically,
indicated, under Article 46, that it fell upon the state to draw the necessary
conclusions and to take any general measures as appropriate to solve the
problems, but that the finding of a violation of Article 6 did not impose an

obligation to reopen all similar cases that had since become res judicata.
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As to the individual measures following the judgment, the applicant was
paid costs and expenses awarded by the Court, and he had not applied for
reopening of his case although such a possibility existed.

As to general measures, the Minister of Justice had resigned, the four
judges appointed in the irregular procedure ceased to participate in cases.
The operation of the Court of Appeal was suspended for a week and when
it resumed its work, provisional arrangements were made to temporary
appoint four other judges to ensure functioning of the court. Three out
of the four irregularly appointed judges applied for new vacancies that
opened over time and they were appointed in a regular procedure. The four
candidates who were removed from the list by the Minister received non-
pecuniary damages and two of them were later appointed as judges.

The Government did not intend to reopen all cases with a participation of
any of the four irregularly appointed judges. However, parties to those cases
had a possibility to request reopening. Besides, some cases have been brought
before the Court and, according to the Government, they were waiting for
the confirmation of the friendly settlements or unilateral declarations.

In view of the measures taken, the Committee of Ministers closed the
supervision over the execution of the judgment in this case in March 2022.
This case demonstrates, inter alia, the profound consequences the breach
of the procedure for the appointment of judges may bring, the containment
of these consequences through the careful balancing exercise where the
principle of legal certainty, including res judicata, plays and important role
and pragmatic measures that can be taken to resolve the problem.

The second case I would like to discuss is Bochan v. Ukraine No.2, decided
in 2015 also by the Grand Chamber, and it relates to follow up complaints
about the violation of the Convention already established by the Court.
The applicant was involved in a property dispute and in the case Bochan v.
Ukraine No.1 the Court found a violation of Article 6. The applicant lodged
an “extraordinary appeal” before the Supreme Court, citing the ruling of the
Court as an exceptional circumstance, however, this appeal was dismissed
by the Supreme Court essentially with an argument that the domestic
decisions had been correct and well-founded.

The applicant lodged a new complaint with the Court, once again alleging
violation of Article 6 because the Supreme Court, when rejecting her

extraordinary appeal, had:



(1) failed to take into account the findings of the Bochan No.1 judgment, and
(2) the reasoning of the Supreme Court dismissing her appeal had
contradicted that judgment of the Court.
While it is the Committee of Ministers that supervises the execution of the
Court’s judgments, it is established case-law that the Court has a competence
to examine a fresh application concerning measures taken by a respondent
State in execution of a judgment if that application contains relevant new
information relating to issues undecided by the initial judgment.
On the facts of the case, the applicant’s pleadings that the Supreme Court
had failed to address the validity of the evidence relied on in the deficient
old domestic decisions, were dismissed by the Court as inadmissible ratione
materia because the Court cannot examine complaints about the failure to
redress a violation already established by it.
However, the other grievances relating to the fairness of the extraordinary
proceedings which were subsequent and distinct of the initial proceedings
were declared admissible as they contained new information relating to
issues undecided by that judgment.
In particular, the Supreme Court had stated that the Court in Bochan No.1
judgment had found domestic courts’ decisions lawful and well-founded
and had awarded just satisfaction for the violation of the “reasonable-time”
guarantee when in fact that complaint had been rejected by the Court
as manifestly ill-founded, and a violation of an impartial tribunal was
established. The Court qualified such assessment by the domestic court as
being “grossly arbitrary” and entailing a “denial of justice”, since the distorted
presentation of the Bochan No.I judgment denied the applicant possibility
to have her property claim examined in the light of that judgment creating
a new violation of Article 6.
As to the individual measures implementing the judgment, the applicant
was paid non-pecuniary damage in the amount of 10 000 EUR, her case was
re-examined and the violations found by the Court in both Bochan No.1 and
Bochan No.2 judgments were removed by the domestic courts.
There was also a development with regard to the general measures - in 2017,
procedural laws were amended to create a mechanism for review of civil and
criminal cases terminated by final judgment specifically on the basis of the

findings of a violation of the Convention by the Court.
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- The Committee of Ministers closed the procedure of the execution of this

judgment in February 2022.

As demonstrated by this case, the Court is not competent to examine
complaints about non-execution of its own judgments, unless such a question
has not been brought before the Court by the Committee of Ministers in
the proceedings under Article 46(4) of the Convention. At the same time,
when the domestic law provides for the possibility to reopen proceedings
due to violation of the Convention established by the Court, the Court may
be competent to examine whether the new proceedings comply with the
fair trial guarantees. Thus, it could be argued that the Court indirectly may
contribute to the execution of its own judgments.

Reopening of domestic proceedings on the basis of a violation found by the
Court is “the most efficient if not the only way” of implementing the principle
of restitutio in integrum. The Court does not have the jurisdiction “to order”
reopening, however, as the Court noted in 2017 in the case Moreira Feriera v.
Portugal No. 2, almost all (at that time) 47 Council of Europe member states
provide for such a possibility in the field of criminal law.

There might be even a situation when domestic law provides or may be
interpreted as providing a possibility to have a case reopened when the Court
has not found a violation with respect to a particular person, however, his
or her case is similar to the one decided by the Court (for example, persons
affected by a deficient law were released following the Court’s judgment in
Rio Del Prada v. Spain). At the same time, as we saw in the Astradsson case,
the domestic authorities are not obliged to open all similar cases sealed by
the res judicata principle.

In view of this, when awarding compensation under Article 41 and where
it is appropriate, the Court often uses generic formula that “the most
appropriate form of redress would, in principle, be a retrial or the reopening
of proceedings, if requested”

In civil cases, the presence of opposing parties means that the hold of the
res judicata principle is stronger. There are several countries which do not
provide for the possibility of reponing of the proceedings after the Court has
found a violation of the Convention (for example, Austria, Belgium, Greece,
France, Ireland, Malta, Poland, Slovenia).

Legal traditions and doctrines differ in Europe. While the Court engages

in the balancing exercise to ensure the protection of the Convention



rights without intervening unreasonably into the domestic legal systems,
the domestic highest courts engage in the balancing exercise to follow the
Convention standards and, at the same time, to respect the competencies of
the state powers, notably, of the legislature. The overall tendency, however,
goes into the direction of giving the principle of restitutio in integrum full
meaning either through the adoption of the mechanisms for reponing of
cases or through the interpretation of the procedural laws by the domestic

courts with the same outcome.
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Arturs Kucs
Judge of the Constitutional Court of the Republic of Latvia

I will speak in Latvian, because Latvian is dear to everyone of us in Latvia.

The threat to the Latvian language during the occupation was one of the main

issues at the end of the 1980s when demonstrating against the Soviet regime. As the

Constitutional Court has repeatedly recognised, the official language in Latvia

forms part of the constitutional identity of Latvia.

Due to the limited time, I will focus my speech on the second topic of the

panel - national constitutional identity as an obstacle to the enforcement of

judgements rendered by the European Court of Human Rights (ECtHR).

254

In my address, I would like to focus on three aspects:

1) To outline openness of the Latvian legal system to the European Convention
on Human Rights (ECHR) and the implementation of the ECtHR rulings;

2) The concept of national constitutional identity and its impact on the role of
the ECHR and the enforcement of ECtHR judgements.

3) To identify the risks to the extended use of the concept of national identity
and the means available to the ECtHR and national courts to avoid mutual
disregard.

1) Article 89 of the Constitution of the Republic of Latvia provides for the
openness of the Latvian legal system to international human rights law.

The Constitutional Court has emphasised that: Article 89 of the Constitution



stipulates that the State shall recognise and protect fundamental human rights in
accordance with the Constitution, laws and international agreements binding upon
Latvia. It is evident from this Article that the legislator’s aim was not to oppose the
human rights provisions enshrined in the Constitution to international human rights
provisions, but rather the opposite - to achieve harmony between these provisions.'”>

The Court has also emphasised that in cases where there is doubt as to the
content of the human rights provisions contained in the Constitution, they must be
interpreted as far as possible in accordance with the interpretation used in the practice
of applying international human rights provisions. The case-law of the European
Court of Human Rights, which, in accordance with the obligations assumed by
Latvia [...], is mandatory with regard to the interpretation of the provisions of the
Convention, and this case-law is also applicable to the interpretation of the relevant
provisions of the Constitution.'”

The Constitutional Court has indicated that the Constitution cannot provide for
a lower standard of protection of fundamental rights than the ECHR."”* The principle
of the openness of the Constitution to international law is also manifested in the
fact that in almost every ruling of the Constitutional Court we, the Judges of the
Constitutional Court, refer to or take into account the case-law of the ECtHR. The
use of the Convention (unlike, for example, the Charter of Fundamental Rights of the
European Union) is now common practice in general and administrative courts. One
may, of course, ask how the principle of openness of the Constitution to international
law would affect the enforcement of the rulings of the ECtHR if the ECtHR were to
rule contrary to the Constitutional Court. But, at least for the time being, this is a
hypothetical question, so I will refrain from further comments in this regard.

2) The concept of national constitutional identity and its impact on the role
of the ECtHR and the enforcement of ECtHR judgements.

The concept of national constitutional identity has historically been used
more often in the discourse on the supremacy of the EU law in relations between
the European Court of Justice and constitutional courts, but less in the relations
between the ECtHR and national courts (only 4 judgements in the HUDOC system).
But the idea that constitutional provisions or values included in the constitution
may serve as grounds for non-enforcement of the rulings of the ECtHR is not new.

Already back in 2018, German legal scholar Martin Breuer spoke about the so-called

172 Judgement by the Constitutional Court of 30 August 2000 in Case No. 2000-03-01, Para 5 of Findings.
173 Ibid.
174 Judgement by the Constitutional Court of 14 September 2005 in Case No. 2005-02-0106, Para 10.
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“principle resistance” to the judgements of the ECtHR - namely, situations in which
the non-enforcement of court judgements is not based on political considerations,
but on constitutional or supreme court rulings that prevent the legislator from
enforcing the rulings of the ECtHR, even if the legislator wanted to do so.”

What affects this discourse today? I will mention one circumstance that I think
is important:

- How do we, as national judges, look at the Convention and the role of the
ECHR: is the ECHR a kind of European constitution and is the ECtHR a
kind of constitutional court?

There are several arguments in legal doctrine in favour of such a presumption.'”®
First, all the Council of Europe Member States have recognised the jurisdiction
of the ECtHR, giving every national of a member state the right to apply to the
ECtHR. Second, the Convention is incorporated into the legal system of most of the
Member States, sometimes even with constitutional rank. Third, the Convention is
used on a daily basis by national courts. Finally, the ECtHR assesses the evolution of
rights in all 46 Member States and decides on the basis of this to extend the scope of
protection of a human right (e.g., in the recent case of Fedotova vs. Russia)."”

But this discourse on the equivalent role of the Convention and the ECtHR as
constitutional bodies dates back a decade.

So a question to those present: are we seeing today not only a national
constitutional identity, but also a common constitutional identity among the
Council of Europe countries, reflected, among other things, in the Convention?

And does the ECtHR have a role to play as a creator and guardian of pan-
European constitutional values?

Why is this issue relevant today: because, quoting Mr Spano, former President
of the ECtHR: we are increasingly living in an era where countries do not want
international institutions, including the ECtHR or the European Court of Justice, to
be able to decide on their internal affairs.

3) To identify the risks to the extended use of the concept of national
identity and the means available to the ECtHR and national courts to

avoid mutual disregard.

175  Breuer M. (Ed.) Principled Resistance to ECtHR Judgments: A New Paradigm? Berlin: Springer, 2019.

176 Ulfstein, Geir, The European Court of Human Rights as a Constitutional Court? (March 19, 2014). Festschrift to the 40th
Year Anniversary of the Universitat der Bundeswehr, Munich: ‘To Live in World Society — To Govern in the World State’,
Forthcoming, PluriCourts Research Paper No. 14-08, Available at SSRN: https://ssrn.com/abstract=2419459.

177 Judgement by the European Court of Human Rights of 13 July 2021 in Case Fedotova v. Russia, Application
No. 40792/10.
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Can national constitutional identity be an obstacle to the enforcement of
the judgements of the ECtHR - as a professor of public international law at the
University of Latvia, my answer would be simple: according to Article 27 of the
Vienna Convention on the Law of Treaties: national law cannot justify a state’s
failure to comply with its international obligations.

But from the perspective of a Judge of the Constitutional Court: the role of the
Constitutional Court is to protect the constitution, the constitutional identity, and
the Constitutional Court may not allow the core of the Constitution to be violated,
even if it is related to the implementation of an ECtHR ruling.

Therefore, answers are not simple and, in my view, lie in mutual respect and
constructive dialogue between national courts and the ECtHR. Here, I would like

to cite the judgement of the ECtHR in case Savickis vs. Latvia'’®

as an example. In
this case, the Grand Chamber of the ECtHR reversed the Court’s previous case-law,
which had been corroborated in the case Andrejeva vs. Latvia,"” including in light
of the Constitutional Court’s ruling in the case of Savickis.'® This shows that the
reasoning of a national court can also change the ECtHR’s practice in future cases.
It is debatable whether the tools for dialogue between courts are sufficient:
for example, Professor Joseph Weiler has put forward the idea of involving national
constitutional judges in the Grand Chamber of the ECtHR in cases where the

constitutional identity of one or more countries is at stake.'®!

Conclusions

The Convention and the case-law of the ECtHR and the ECHR have had a
significant impact on Latvia and a number of other new democracies to strengthen
the values that underpin the Council of Europe’s foundation: democracy, human
rights and the rule of law. In my opinion, ignoring judgements of the ECtHR or
questioning the competence of the ECtHR is the path to isolation and the end of
dialogue. Failure to comply with judgements threatens the legitimacy and authority
of the ECtHR and, I would say, more broadly, the implementation of the values on
which the Council of Europe was founded in all Member States. This is why, as

Andreas Paulus, former Judge of the German Constitutional Court, has stressed,

178  Judgement by the European Court of Human Rights of 9 June 2022 in Case Savickis v. Latvia, Application No. 49270/11.

179 Judgement by the European Court of Human Rights of 18 February 2009 in Case Andrejeva v. Latvia, Application
No. 55707/00.

180  Judgement by the Constitutional Court of 17 February 2011 in Case No. 2010-20-0106.

181 Committee on Legal Affairs and Human Rights, Parliamentary Assembly, Council of Europe. European Convention on
Human Rights and national constitutions. Report, Doc. 15741, 11 April 2023. Available: pace.coe.int.
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the concept of constitutional identity must be applied with great care. The German
Constitutional Court, which created the concept, has never applied it to the ECHR.

In today’s multilevel constitutional system, both national judges must seek to
avoid conflicts with the rulings of the ECtHR through reasonable interpretation,
and Judges of the ECtHR must take into account the sensitivity of the issues at stake

and their impact on the country’s constitutional foundations.



Jorg Polakiewicz

Legal Adviser, Council of Europe

Introduction

It is a great pleasure for me to be in Riga. I am particularly grateful to the
organisers for having invited me.

I am coming directly from the CM DH, the meeting dedicated to the
supervision of the execution of ECtHR judgments. But today I want to focus on the
role of national courts and tribunals, the subject of my PhD thesis that I submitted
in 1992 in Heidelberg.

I should stress that what I share with you are my personal views only.

Judgments between national & international law

A central finding of my 1992 thesis was that ECtHR judgments were directly
binding for national courts & tribunals.

How can international judgments become directly enforceable under national law?

There is no single answer for the 46 Member States. Given the existing
constitutional diversity all over Europe, the reasoning is not always identical,
but it is always based on a combination of the ECHR’ binding force as a treaty

combined with the national law or statute ratifying the Convention or, in some cases,

182 The views expressed in this intervention are those of the author and do not necessarily reflect the official position of
the Council of Europe.
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special legislation incorporating the convention into domestic law, like the 1998 HR
Act in the UK or the 2003 European Convention on Human Rights Act in Ireland.

The central argument is that through ratification of the ECHR not only its
substantive provisions, the rights and freedoms are guaranteed, but also the binding
force of judgments as provided for in article 46 (1) have become directly applicable
in domestic law.

This binding force of ECtHR judgments applies only within the personal,
material, and temporal limits of each judgment.

I would like to make this clearer by looking more closely at 3 examples, which

are particularly relevant for national courts and tribunals.

Continued detention

This is a paradigmatic case of a continued violation, provided the detention
continues based on the very same grounds that the ECtHR had found to be in
violation of the Convention. In such a case, ongoing detention of the applicant
constitutes a ‘seamless extension and continuation of the violations found in the
Court’s judgment’®.

Already in 1953, it was said that “it is a mockery of the very idea of international
protection of human rights to imagine the victim remaining imprisoned by virtue
of a judgment of a national Supreme Court, based perhaps on an act of Parliament
contrary to the European Convention, while the government pays damages”'**.

Typical examples are continued pre-trial detention or detention after
conviction on the basis of a criminal offence, which according to the ECtHR was
applied retroactively, violation of Art. 7 ECHR, or because of statements which were
held to be a legitimate exercise of freedom of expression

One example examined during this week’s CM DH is the case of Osman Kavala
who is in detention continuously since 18 October 2017. Accused of attempting
to overthrow the government during the 2013 Gezi Park events and to overthrow
the constitutional order in the context of the July 2016 attempted coup, the ECtHR
found on 10 December 2019 that his arrest and pre-trial detention were carried
out in the absence of any evidence to support a reasonable suspicion that he had
committed an offence (violation of article 5 (1) ECHR) and that the prosecution

was carried out with an ulterior motive, namely to silence him and to intimidate

183 para 13 of the HR Commissioner’s rule 9 submission in the Kavala case.
184 Barna Horvath ‘The European Court of Human Rights, OZoR 5 (1953) 166, at 179, 180.
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other human rights defenders (violation of Article 18 taken in conjunction with
Article 5 (1) ECHR).

In infringement proceedings, the ECtHR found on 11 July 2022 that the
respondent state had failed to fulfil its obligations under Article 46 (1) ECHR. It
held that the “the finding of a violation of Article 8 taken together with Article 5
had vitiated any actions resulting from the charges related to the Gazi Park events
and the attempted coup” (paras 145 & 172).

Notwithstanding these findings, Mr Kavala was eventually convicted on
25 April 2022 to life imprisonment for attempting to overthrow the government. His
appeals to the Court of cassation (conviction) and Constitutional Court (detention)

are still pending.

Custody of children

These are particularly distressing cases which require urgent implementation,
not least because effective redress can only be provided until the child reaches
the age of 18. They are also particularly complex cases involving a ‘multipolar
fundamental rights situation’ (BVerfG): rights of the biological father or mother
who is unlawfully denied access or custody of the child, the rights of the child and
the rights of foster or adoptive parents.

In one such case — Gorgiilii — the applicant had to go twice to the BVerfG
to enforce the ECtHR judgment. Not merely a first instance judge, but a court of
appeal had held that the ECHR only created obligations for governments under
international law'®.

I entirely subscribe to the idea forcefully expressed in this context by the
BVerfG that ECtHR judgments should never be “schematically” applied by national
judges. As in all cases involving children, the best interests of the child, as well the
complex emotional relations of the child and its foster or adoptive parents, call for
a comprehensive evaluation of the situation not only from the perspective of the
natural father or mother and not only from a legal but also from a psychological
point of view. Such evaluations can only be done by the competent national

authorities and their results will necessarily evolve over time.

185 Oberlandesgericht des Landes Sachsen-Anhalt, Beschluss vom 30. Juni 2004 - 14 WF 64/04.
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Continued application of a law found to be in violation of the ECHR

Declaratory ECtHR judgments primarily address the specific application of
a law to the applicant and not the law itself. In individual applications, the ECtHR is
seized of the application of the law in a concrete case. The binding force of declaratory
judgments, therefore, only exceptionally extends to the statutory provisions applied
in the case in question. This may happen where an in concreto application necessarily
involves reaching a conclusion about particular legislative provisions. This requires
a careful analysis of the judgment, not only its dispositif but also the reasoning.

In such an exceptional case, domestic rules as to the division of powers between
constitutional authorities cannot be invoked in order to escape international
responsibility. Even if only the legislator has the power to enact the required new
legislation, national courts will act unlawfully if they continue to apply legislation
that the ECtHR has unequivocally held to be contrary to the ECHR. This obligation,
which is as clear as it is unconditional, is incumbent on all domestic authorities, as
for example in Germany under Article 20 (3) of the Basic Law.

That said, I do not want to minimise the problems which national judges
may face in concrete cases, in particular, when it comes to cases where the ECtHR
censors a complete absence of an adequate legal framework for certain human rights
interferences (e.g., surveillance measures) or findslegislation discriminatory. In such
cases, the legislator usually has various options, enjoys a ‘margin of appreciation, how
to redress the situation and judges must not preempt such decisions by parliament.

At the same time, to continue to apply a legislative provision found to be

discriminatory is contrary to the Convention, as the ECtHR held in Vermeire.

Bridge

Under international law, it is not permissible to invoke provisions of domestic
law as justification for a failure to perform international obligations (Article 27 of
the Vienna Convention on the Law of Treaties).

In most countries, the constitution is the highest norm in a state’s national
legal order. It usually takes precedence also over international agreements which
have only the force of an ordinary law

Supremacy of international law v. constitutional supremacy - what prevails?

Colleagues from the EU law side use the analogy of a bridge. Once states have
ratified the EU treaties, they have crossed the bridge and there is no return; only the
Luxembourg courts are competent to authoritatively interpret the EU law and to

decide whether acts of the EU law have been adopted ultra vires or not.
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Whatever its pertinence for the EU law, this analogy is certainly not applicable
as far as the ECHR is concerned. The ECHR has not created a supranational legal
order, but “[tJhe ECtHR is the nerve centre of the system of human rights protection,
which radiates out through the domestic legal orders of virtually all European
States. It sets legal standards which permeate the legal orders of the contracting
states, standards which influence and shape domestic law and practice” (preface to
the ‘Report of the Evaluation Group to the Committee of Ministers on the ECHR’
27 September 2001).

I would like to give the example of the SG’s report under Article 52 ECHR on
the consequences of two decisions by the Polish Constitutional Tribunal, K6/21 &
K7/21.

In these rulings, the Constitutional Tribunal held that the ECHR, notably
Article 6, the fair trial guarantee (as construed by the ECtHR), is incompatible with
the Polish constitution. In its judgments, the Polish Constitutional Tribunal not
only adopted an ultra vires review but also referred to constitutional identity as an
obstacle to ECHR implementation, speaking of a ‘right to resistance’ when domestic
and international standards collide.

In her report issued on 23 November 2022, the SG concluded that these two
judgments called into question the ECtHR's established and exclusive competence to
apply and interpret Convention rights. In our context, para 25 is central: “Articles 19,
32 and 46 of the Convention reflect the HCP recognition of the European Court
as an independent judicial body with the final authority to ensure consistent
interpretation and application of the Convention across all HCP”

The CM endorsed the SG’s findings. In decisions adopted during the 1468™
DH meeting in June 2023, the CM notably “underlined that compliance with the
obligation voluntarily entered into by Poland under Article 46 of the European
Convention to abide by the judgments of the European Court is binding and
unconditional and remains so, regardless of any barriers which may exist within
the national legal framework” The CM recalled that such an approach not only
contradicted Poland’s obligation “to abide by the Court’s final judgment, but also
its obligation under Article 1 to secure the rights and freedoms as defined in the
Convention, authoritatively interpreted by the European Court under Article 32”

Does this mean that the bridge analogy also applies to the ECHR? The
constitution or even constitutional identity are irrelevant under the ECHR?

The picture would not be complete without mentioning two judgments
concerning Latvia, Savickis and Others [2022] and Valiullina and Others [2023].
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Both judgments are inextricably linked to Latvia’s history, characterised by the
survival of language and culture despite brutal Soviet occupation, and, ultimately,
the restoration of statehood in 1991. It is against this background that the ECtHR
dealt with pension rights acquired during Soviet occupation or the right to education
of Latvia’s Russian-speaking minority.

In Savickis, the ECtHR observed “that the essential point in this regard is ...
the constitutional foundation of the Republic of Latvia following the restoration of
its independence” The aim pursued in that context, namely, to avoid retrospective
approbation of the consequences of the immigration policy practised in the period
of unlawful occupation and annexation was consistent with the efforts to rebuild
the nation’s life following the restoration of independence.

In Valiullina, the ECtHR acknowledged that an official language was “one of
the fundamental constitutional values in the same way as the national territory, the
organisational structure of the State and the national flag”

Deference to claims of constitutional identity is not without dangers, it can
be a ‘potentially dangerous and slippery slope;, as Judges O’Leary, Grozev, and
Lemmens observe in their joint dissenting opinion to Savickis.

What counts in the end is how these powers are exercised; any application of
constitutional identity principles must be based on common values, understood
according to common European standards, as enshrined in the ECHR & national
constitutions.

The ECHR is certainly not a one-way bridge. It is only solid if it rests on two
equally important pillars, the international and the national one. As the Secretary
General recalled in Brighton, “effective human rights protection begins and ends
at home. The meaning of the Court was never to take responsibility from national
courts”

The fact that absolute primacy of international law, on the one hand, and
the constitution on the other are mutually exclusive is precisely the genius of the
relationship. Not to resolve the tension in the abstract but to use it creatively and
productively so that all conflicting interests and legitimate concerns are taken into
account, that is what characterises the role of a judge in a functioning constitutional

democracy.

Mobile
Instead of a bridge, I prefer the image of a mobile, which was introduced by
the former President of the BVerfG, Andreas Vofkuhle, in his speech before the
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ECtHR in January 2014, to explain the relationship between European and supreme
and constitutional courts. Instead of revolving around their own axes, they “depend
on ongoing dialogue in order to coordinate the protection of fundamental rights
in a multi-level system.” Any sudden movement by one or more elements of the
mobile, necessarily, has an impact on the system as a whole.

Diversity is deeply built into our European constitutional landscape. Legal
discourse at a European level rarely reaches the same breadth and depth as at the
national level, which, as Dieter Grimm observed, takes place in a much closer
context of participation and responsibility'®.

International judges enjoy, in a certain sense, a greater level of freedom
than their national counterparts and, thus, counterbalance this fact by respecting
national judicial identities. This is reflected in the ECtHR’s recourse to the margin

of appreciation and the principle of subsidiarity.

Conclusion

Let us not exaggerate cases of incompatibility, ‘a falling tree makes more
noise than a growing forest. On the whole, there is a lot of commonality between
constitutional and supreme courts working in close cooperation and dialogue with
the ECtHR.

To remain credible, the European project must be based on mutual respect
and trust, good will and cooperation. For a mobile to work, the different parts of the
system have to go about their task with sensitivity in order to preserve the overall
balance.

All this requires from all actors involved not only sincere dialogue and
willingness to engage substantially and transparently with the arguments used by
‘other’ courts, but also the recognition of certain common (minimum) standards

which transcend national and supranational legal orders.

186  Grimm D. Europa ja — aber welches? Zur Verfassung der européischen Demokratie, C.H. Beck Miinchen, second edition
2016, 171. Ipp.



Heinrich Amadeus Wolff

Justice of the Federal Constitutional Court of Germany

A. Introduction

It is an honour to be here again today. I vividly remember speaking to you last
year on the occasion of the anniversary of the Constitution and the Constitutional
Court. I had mentioned how an Irish friend of mine said that my English was so
funny, I could make a lot of money appearing on television, as long as I did not
improve my English skills. As I might need that money in the future after all, I have
done my best to comply with this condition. Therefore, I must once again ask for
your patience with my English skills.

Last year I was shocked by the big countdown timer showing the remaining
speaking time. This year I have come prepared. I have ten minutes to elaborate on
the topic of ‘Supervision of national measures for the execution of judgments of the
Court and separation of powers: national identity as an obstacle to execution, or, at

this point, 9 minutes and 10 seconds to be exact.

B. Foundations
I. The legal status of the Convention in Germany
The European Convention of Human Rights (from now on abbreviated

‘Convention’) leaves it to the contracting parties to decide in what way they will
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comply with their duty to observe the provisions of the Convention.'® In Germany,
the Convention is directly applicable federal law."*® However, it only has the rank
of an ordinary federal law. Consequently, the Convention generally cannot take
precedence over other federal law that is newer or more specific.'"® The German
Constitutional Court tries to compensate for this somewhat awkward predicament
by, firstly, interpreting newer federal law in light of the Convention, and secondly,
interpreting German fundamental rights in light of the Convention and measuring
the law in question against this adjusted standard of review.' In practice, the
interpretation of German fundamental rights in light of the Convention often
results in the Federal Constitutional Court assessing whether its result, arrived at
on the basis of German fundamental rights, is compatible with the European Court
of Human Rights’ case-law'”! (from now on abbreviated ‘Court’). Moreover, the
Federal Constitutional Court will ‘read between the lines’ to uncover guarantees
that are not explicitly laid down in the German Basic Law, such as, in particular,
the presumption of innocence,'** the right to a fair trial”® and the prohibition of

excessively lengthy court proceedings.'**

Il. Cases where the Court ruled against Germany

The question of the legal status of the Convention in German law is of some
relevance as — despite substantial similarities — differences remain both with regard
to the wording and the interpretation. The Court, in particular, has ruled against
Germany in, among other cases, those concerning:

- quite often, the excessive length of proceedings,

187  Decisions of the Federal Constitutional Court, Entscheidungen des Bundesverfassungsgerichts — BVerfGE 111, 307
<316>; BVerfGE 128, 326 <367>; BVerfGE 148, 296 (Strike actions by civil servants), juris para. 127.

188 BVerfGE 74, 358 <370>; BVerfGE 82, 106 <120>; BVerfGE 111, 307 <316 f.>; BVerfGE 128, 326 <367>; BVerfGE 148,
296 (Strike actions by civil servants), juris para. 127.

189 BVerfGE 138, 296 juris para. 248.

190 BVerfGE 128, 326 <369>: ‘The Basic Law's substantive focus on human rights is expressed in the German people’s ac-
knowledgement of inviolable and inalienable human rights in Article 1(2) of the Basic Law in particular. In Article 1(2), the
Basic Law accords special protection to core human rights. In conjunction with Article 59(2) of the Basic Law, this provision
is the basis for the constitutional duty of using the European Convention on Human Rights in its specific manifestation as
an interpretation guideline even when applying German fundamental rights. Article 1(2) of the Basic Law is therefore not
a gateway to give the European Convention on Human Rights direct constitutional rank, but the provision is more than
a non-binding programmatic statement in that it provides a principle for the interpretation of the Basic Law and spells
out the fact that its fundamental rights must also be understood as a manifestation of general human rights and have
incorporated the latter as a minimum standard (cf. BVerfGE 74, 358 <370>; 111, 307 <329>; [...]).

191 BVerfGE 160, 79, juris para. 101.

192 BVerfGE 82, 106 juris para. 86; BVerfGE 74, 358 juris para. 35.

193 BVerfGE 110, 339, juris para. 10.

194 Federal Constitutional Court, Order of the Complaints Chamber of 20 August 2015 - 1 BvR 2781/13 - Vz 11/14 -, juris
para. 29.
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- further, the strict duty of loyalty to the Constitution owed by members of
the German public service,'”

- the weak position of the biological, but not legal, father under German
family law;'*

- the protection of personality rights of celebrities,'”

- the protection against retrospective imposition of measures of reform and
prevention on offenders,'*®

- the consequences of the unlawful use of undercover police officers and
agents provocateurs for criminal proceedings,'”

- the inadmissibility of the forced administration of emetics to potential drug
dealers®®

- and, in the future, potentially also with regard to strike actions by civil

servants.

lll. Duty to abide by the case-law of the Court

If the Court determines that the decision of a German court is incompatible

with the Convention, this alone does not signify that the decision becomes void

at the national level. The reason for this is that the judgments of the Court are

declaratory in nature and addressed to the Federal Republic of Germany as

a contracting party.

However, there is room for compliance with the Court’s decision in spite of

the fact that the concrete court proceedings had become final at the national level,

because German procedural law provides a corresponding legal basis for reopening

proceedings.””!

195
196

197

198

199

200
201
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ECtHR, Judgment of 26 September 1995 - 17851/91, NJW 1996, 375 ff.

ECtHR, Judgment of 26 February 2004, Gérgiilii / Germany, Application No. 74969/01; BVerfGE 111, 307 <330 ff.> -
Gorglli; see also BVerfGE 127, 132 juris para. 74.

ECtHR, Judgment of 24 June 2004, von Hannover/Germany, Application No. 59320/00, para. 64; see also ECtHR,
Judgment of 16 November 2004, Karhuvaara und lltalehti / Finland, Application No. 53678/00, para. 45; BVerfGE 101,
361 <390 ff.> - Caroline II; earlier already BVerfGE 34, 269 <283>; BVerfGE 120, 180 <220 f.> - Caroline IIl.

Foundationally, ECtHR, Miicke / Germany, Judgment of 17 December 2009, No. 19359/04; BVerfGE 109, 133 <159>
(Preventive detention |); BVerfGE 128, 326 <370> (Preventive detention Il).

ECtHR, Judgment of 23 October 2014, 54648/09, NJW 2015, 3631; ECtHR, Judgment of 15 October 2020 - 40495/15,
NJW 2021, 3515; still different in Federal Constitutional Court, Order of Non-Admission of 18 December 2014 - 2 BVvR
209/14 -, juris, NJW 2015, 1083 ff.

ECtHR, Jalloh ./. Germany, Judgment of 11 July 2006, Application No. 54810/00, NJW 2006, 3117 ff.

§ 580 no. 8 of the Code of Civil Procedure; § 153 of the Code of Administrative Court Procedure in conjunction with
§ 580 no. 8 of the Code of Civil Procedure; § 79 Labour Court Act in conjunction with § 580 no. 8 of the Code of Civil
Procedure; § 134 Code of Procedure for Fiscal Courts in conjunction with § 580 no. 8 of the Code of Civil Procedure.



In addition, the Federal Constitutional Court has introduced a constitutional
duty to take decisions of the Court into account.?*® If a German court does not pay
due regard to relevant case-law of the Court in a way that complies with the principle
of openness to international law, this can constitute an independent violation of
fundamental rights that can be the subject of a constitutional complaint before the
Federal Constitutional Court.”® This duty to take into account the Court’s case-law

varies in rigour, depending on how relevant the case-law is to the matter at hand.***

C. Limits of the duty to take into account the case-law of the Court
With regard to the limits of the duty to observe the stipulations of the
Convention and the decisions of the Court, one can distinguish between soft and

hard relativisations of this duty.

IV. Soft means of adaptation

1. Alignment focussed on the outcome

As far as the Convention is binding, it is crucial to avoid, as far as is possible,
any contradictions with regard to the end result. This, however, does not require
harmony or identity of terms or legal doctrines. The Federal Constitutional Court
uses the phrase that the alignment is ‘focussed on the outcome’*” The primary aim

is to avoid a violation of international treaties.?’

202 BVerfGE 128, 326 <368 f.>. "When using the European Convention on Human Rights as a guideline for interpretation, the
Federal Constitutional Court also takes into account decisions of the European Court of Human Rights even if they do not
concern the same issue. This is based on the factual function of direction and guidance attached to the case-law of the
European Court of Human Rights with regard to interpreting the European Convention on Human Rights, also beyond the
decision of a specific case (with regard to this guidance function cf. BVerfGE 111, 307 <320>; Chamber Decisions of the
Federal Constitutional Court, Kammerentscheidungen des Bundesverfassungsgerichts — BVerfGK 10, 66 <77 f.>; 10, 234
<239>; each with further references). Since the Basic Law is intended to avoid conflicts between domestic law and Germa-
ny’s obligations under international law, where possible and with regard to the at least factual precedent character of the
decisions of international tribunals, the effects of decisions of the European Court of Human Rights on the domestic level
are, in that respect, not restricted to the duty, derived from Art. 20(3) in conjunction with Art. 59(2) of the Basic Law, to take
account of these decisions regarding only the circumstances on which the specific decisions are based (cf. BVerfGE 109, 13
<231.>; 109, 38 <50>; 111, 307 <318, 328>; 112, 1 <25>; 123, 267 <344 ff., 347>; BVerfGK 9, 174 <193>). The Constitu-
tion’s openness to international law thus expresses an understanding of sovereignty that is not only in favour of an integration
into international and supranational contexts and their further development, but requires and expects them. Against this
background, even the “final say” of the German Constitution is not opposed to an international and European dialogue of
courts, but provides its normative basis.” See also BVerfGE 148, 296 (Strike actions by civil servants), juris para. 130.

203 BVerfGE 111, 307 <329 f.>; Federal Constitutional Court, Order of the Second Chamber of the Second Senate of 18
December 2014 - 2 BvR 209/14 —, juris para. 41; cf. also BVerfGE 128, 326 <368>.

204 BVerfGE 148, 296 (Strike actions by civil servants), juris paras. 129, 132, 173; BVerfGE 128, 326, juris para. 89.

205  BVerfGE 128, 326 <369>: ‘Using the European Convention on Human Rights as a guideline for interpretation of the provi-
sions of the Basic Law is focussed on the outcomes, just like the European Convention on Human Rights itself with regard to
its implementation at the national level: It does not aim at schematically aligning individual constitutional concepts in parallel,
but serves to avoid violations of international law. While it may often be easier to cure or avoid violations of international law
if domestic law is harmonised with the Convention, this is not imperative under international law: The Convention leaves it
to the Contracting Parties to decide in what way to comply with their duty to observe the provisions of the Convention (cf.
BVerfGE 111, 307 <316> with further references and <322>; see also ECtHR, Judgment of 13 July 2000, Application No.
39221/98 and No. 41963/98, Scozzari and Giunta ./. ltaly, para. 249; Tomuschat, German Law Journal, Volume 5 [2011], p.
513[517 f.] with regard to the principle that a member state that has been condemned by the ECtHR remains free to choose
the means to fulfil its obligations under Art. 46 ECHR).". Cf. BVerfGE 148, 296 (Strike actions by civil servants), juris para. 130.

206 BVerfGE 148, 296 (Strike actions by civil servants), juris para. 131.
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This is of particular relevance when the Federal Constitutional Court attempts
to retrospectively adapt constitutional stipulations after the Court has ruled against
Germany in order to avoid a repeated condemnation. For example, the fact that
the Court found the retrospective extension of measures of reform and prevention
imposed on offenders to violate the prohibition of retrospective penalties pursuant
to Art. 7 of the Convention®” did not cause the Federal Constitutional Court to
qualify measures of reform and prevention as a penalty. Rather, it applied the
general prohibition on retroactivity, which arises from the rule of law and applies
to all intrusive measures, in a particularly strict fashion to measures of reform and
prevention, thereby arriving at the same conclusion it would have reached had the
prohibition of retrospective criminal laws been applicable.?®

2. Context-specific interpretation

In addition, the Federal Constitutional Court also points out that any
adaptation must be assessed on a context-specific basis.?” This means that the case-
law of the Court must be integrated as carefully as possible into the existing national
legal system.*!

Therefore, international law concepts must not be adopted indiscriminately.
Similarities in the wording of certain legal provisions must not cover up the
differences which follow from the context of the legal systems: the human rights
content of the relevant international treaty must be ‘adapted’ to the context of the
receiving constitutional system in an active process (of acknowledgement).?"!

From the perspective of the Basic Law in particular, the principle of
proportionality comes into consideration as an inherent constitutional principle
when taking into account assessments of the Court. This is especially true when, in
the case of textually similar guarantees, the interpretation of a concept that the Court
has developed autonomously differs from the corresponding concept according to

the Basic Law.?1?

207  ECtHR, Judgment of 24 November 2011 - Application No. 4646/08 - O.H. ./. Germany, para. 103 ff.).

208 BVerfGE 128, 326, juris para. 87 ff.; BVerfGE 134, 33 juris para. 86.

209  BVerfGE 128, 326 <369>: ‘In light of this, it must be stated that similarities of norm texts must not cover up the differ-
ences which follow from the context of the legal systems. This applies to the interpretation of concepts of the Basic
Law in a manner that is open to international law and, in a similar way, to the interpretation based on the comparative
analysis of constitutions. The human rights content of the relevant international treaty must be “adapted” to the
context of the receiving constitutional system in an active process (of acknowledgement) (cf. Haberle, Europaische
Verfassungslehre, 7th Edition 2011, p. 255 f.; cf. also Dreier, GG, Volume 1, 2nd Edition 2004, Art. 1(2), para. 20)." Cf.
BVerfGE 148, 296 (Strike actions by civil servants), juris para. 131.

210 BVerfGE 128, 326 <370>; BVerfGE 111, 307 <327>; BVerfGE 148, 296 (Strike actions by civil servants), juris para. 135.

211 BVerfGE 128, 326 <370> with reference to Héberle, Européische Verfassungslehre, 7th Edition 2011, p. 255 f.

212 BVerfGE 128, 326 <370>; BVerfGE 111, 307 <324>; BVerfGE 148, 296 (Strike actions by civil servants), juris para. 153;
BVerfGK 3, 4 <8 ff.>).
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V. Hard limits of the duty to take into account

The Federal Constitutional Court also emphasises that there are limits to the
possibilities of approximation of the national legal order and the Convention. The
Federal Constitutional Court refers to these as obstacles to the acknowledgement
of international law.?”®* The Federal Constitutional Court lays down three explicit
limits:**

- An interpretation of fundamental rights in a manner that is open to the
Convention must not result in a limitation of the protection of fundamental
rights afforded to others by the Basic Law. This may become significant in
multi-polar fundamental rights relationships.

- An interpretation of fundamental rights in a manner that is open to the
Convention must remain within the limits of the recognised methods of
interpretation of statutes. German courts are obliged to give precedence
to an interpretation that is in accordance with the Convention only to the
extent that there is room for interpretation and balancing. The precedence
ends if observing the decision of the Court would violate clearly opposing
federal statutory law or German constitutional provisions.

- Finally, the absolute limit of the core of constitutional identity must not be
violated.*

To date, these limits have not been exceeded in practice. However, the Federal
Constitutional Court has, on a preventive basis, made clear in its decision on the
ban on strike actions by civil servants that it will likely not adapt the domestic
constitutional order if the Court finds a violation of Art. 11 of the Convention.*'¢ It
remains to be seen how the Court will decide.

Who knows, maybe I will be standing here again next year to report on the

impact of the Court’s decision.

213 BVerfGE 128, 326 <370>; BVerfGE 137, 273, juris para. 130.

214 BVerfGE 128, 326 <370>. f) The limits of an interpretation that is open to international law follow from the Basic Law.
Firstly, an interpretation of fundamental rights in a manner that is open to international law must not result in a limita-
tion of the protection of fundamental rights as afforded by the Basic Law; this is also excluded by the European Conven-
tion on Human Rights itself (cf. Art. 53 ECHR; see BVerfGE 111, 307 <317>). Above all, this obstacle to acknowledging
international law may become significant in multi-polar fundamental rights relationships in which the increase of liberty
for one holder of fundamental rights means a decrease of liberty for the other at the same time (cf. Wahl/Masing, JZ
1990, p. 553 ff.; Hoffmann-Riem, EuGRZ 2006, p. 492; Calliess, in: Merten/Papier, HGR, Volume Il, 2006, § 44 para. 18
ff. with further references). The possibilities of interpretation in a manner open to the Convention end where such an
interpretation no longer appears tenable according to the recognised methods of interpretation of statutes and of the
Constitution (cf. BVerfGE 111, 307 <329> [...])"; cf. also BVerfGE 148, 296 (Strike actions by civil servants), juris para.
132; BVerfGE 137, 273 juris para. 129.

215 S. BVerfGE 148, 296 (Strike actions by civil servants), juris para. 172.

216 BVerfGE 148, 296 (Strike actions by civil servants), juris para. 172: ‘In particular, there is presently no need to clarify,
whether the ban on strike actions by civil servants, which is a traditional principle of the career civil service system and
a traditional element of the German state structure also is a fundamental constitutional principle (exempt from adapta-
tion by way of interpretation).’

271



Olga Papadopoulou

Councilor of State, Council of State of Greece

Rapports de Tension Dans le Dialogue des Juges :
Reflexions A Partir D'une Etude de Cas

(I) In some legal systems, the ECHR has an infra-constitutional status. In
those systems the relation between the ECHR, as interpreted by the Strasbourg
Court, and the national constitution may not always be completely harmonious;
this tension may occur not only in cases with high political significance, but also
in more ordinary cases, especially, if a solidly established national case law, based
on the fundamentals of state structure principles, becomes incompatible with the
ECHR due to the evolving interpretation of the Convention.

The reaction and questioning originating from national courts at the apex of their
jurisdictional order [constitutional courts or supreme courts], in contracting states
respectful of the rule of law and the human rights protection standards — as formulated
by the Strasbourg Court case law, are, in my opinion, the most interesting ones and
they deserve more attention. The reaction is based essentially on legal arguments,
namely, on specific characteristics of the relevant national Constitution, concerning
in particular organisational principles for administrative action and judicial review.

(II) For further discussion, I present a Greek case that demonstrates how

national constitutional rules, particularly, rules concerning separation of powers
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and the organisation of the judiciary, may be seen by the national judge as an
obstacle to the full implementation of the Strasbourg Court case law.

The case presented concerns Greek legislation providing for the repression of
tax evasion. According to the legislation, in case of a violation duly ascertained by
the competent administrative authority, a monetary sanction is imposed; serious
violations concerning tax evasion are also defined by law as criminal offenses. The
administrative sanctions are subject to judicial review, exercised by administrative
courts and the Council of the State [CS]; criminal offenses are under the jurisdiction
of penal judges. According to constant case law of the Greek Council of State, the
administrative procedure is distinct and autonomous from the criminal procedure;
a final judgement of the penal court, pronouncing the acquital of the incriminated
person, is therefore not binding for the administrative judge, who has nonetheless
the duty to take this judgment and the related findings into account.

This case law became questionable when the applicants started to invoke
a violation of the principle ne bis in idem, as interpreted by the Strasbourg Court.
In 2015 the CdE [CE 1741/2015 decision in plenum] decided that the above
mentioned national case law did not violate the principle ne bis in idem; according
to the judges, the administrative sanction, serving a different purpose and imposed
by distinct authorities and procedural rules, does not meet the criteria of the Engel
decision and cannot, therefore, be qualified as a “penal sanction” in the sense of the
Strasbourg case law.

The CS reconsidered its previous position in 2020 [CE 359/2020 decision in
plenum] and applying the Engel criteria for the qualification of an administrative
sanction decided that those criteria were met in the pending tax evasion case; the
decision of the administrative court of appeal, which was challenged before the
Greek Council of State, was revised; the administrative court had not taken account
of the acquittal of the applicant by the criminal court. The main points of the
reasoning are the following:

(a) According to the Greek Constitution, the repression of tax evasion and
the imposition of administrative sanctions, serving an imperative public
interest, constitute one of the basic tasks of the Tax Administration, which
is, in turn, subject to judicial control exercised by administrative courts.
The constitutional provisions on the jurisdiction of criminal courts do not
exclude administrative sanctions with a penal character in the sense of the
ECtHR jurisprudence. On the other hand, according to the case law of
both the ECtHR and the EU Court, the ECHR and primary EU law do not
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forbid the imposition, by the administrative authorities of Member States,
of monetary sanctions for violations concerning tax or custom duties. The
national legislator has a discretionary power to qualify [in abstracto] tax
fraude and evasion cases, if they are serious, both as administrative and
criminal law violations, taking into account the gravity of the offenses and
the conditions of the violation, if complementary sanctions are necessary

for the efficient prevention and treatment of the relevant behaviour.

(b) Under the constitutional principle of separation of powers, the enforcement

of administrative legislation is part of the executive function; administrative
sanctions are subject to the judicial control of the administrative judge,
who is the natural judge for disputes arising between the State and the
addressees of acts issued by the Tax Administration. Therefore, the double
procedure [administrative and criminal], prescribed by law in order to
combat tax evasion, should be organized by the legislator in such a way
that the criminal judge is called to exercice his own competence after the
administrative judge has issued a final judgment on a case; the Constitution
does not tolerate a different system, making the exercise of administrative
power or administrative court jurisdiction dependent on the previous
criminal sentencing of the taxpayer for the penal offence of tax evasion or
smuggling; nor does it tolerate a system whereby the incriminated person
is found guilty of tax evasion and sentenced by the criminal court and, later
on, the administrative judge exercising his own competence decides that the

administrative act is illegal.

(c) However, presently, if administrative and criminal sanctions are prescribed

by law for the same violation, the Constitution does not preclude the
application of legal principles, as the one enshrined in Article 4 Para. 1 of the
7% Additional Protocol to the ECHR, related to the effects of final criminal

judgments on the respective administrative procedure and trial.

(d) Insofar as such provisions provide for the binding force of a final criminal

court judgement, regarding the substance of the case, in the administrative
court - the natural judge for reviewing the legality of administrative acts,
they should be interpreted narrowly. Because the criminal procedure
presupposes, in principle, the relevant administrative sanction which has
the presumption of legality, presumption reversed only via the annulment
of the sanction by the administrative judge who is the natural judge of the

law and substance of administrative action.



Shortly after the publication of the CS decision, new legislation, introducing
into the national legal order the principles deriving from the Constitution, as
formulated in the judgement of the Supreme Administrative Court, was passed. The
conformity of the new legislation with the ECHR will very probably be challenged
by the interested applicants and a new debate will be generated.

(IIT) The conditions that must be met for the reopening of the judicial procedure,
in case a national court judgement was found by the Strasbourg Court not to be inline
with the ECHR, as defined by the Greek Council of State [CE 2208/2020 decision in
plenum], with references to the case law of other European national courts, include
the following two criteria: (a) As far as possible, a harmonious interpretation of the
national constitutional rules and the ECHR [as interpreted by the Strasbourg Court]
must be ensured; however, the implementation of the decision of the Strasbourg
Court must not lead to the violation of a national constitutional rule. (b) In the
light of the special circumstances of the case, the implementation of the decision
of the Strasbourg Court must not be in conflict with a compelling reason of public
interest, which will be given a predominant position through weighting.

The conditions mentioned are evocative of the hesitation of the national judge
to fully acknowledge the priority of the ECHR in case of eventual tension between
the respective legal orders.

(IV) Reaching an equilibrium between the implementation of the ECHR as
a living instrument for the effective protection of human rights and freedoms, on
the one hand, and the safeguard of specific national constitutional fundamentals,
on the other, has proven to be, on rare occasions in liberal democratic legal orders,
a delicate operation even for national judges who are respectful of the Convention
and the Strasbourg interpretation. A sincere dialogue between the judges, based on
mutual respect and the understanding of the arguments and preoccupations of both
actors, as well as the willingness to contribute to a common goal, is one suggestion
proposed by academics and justices in order to limit conflicts and minimize

tensions. It seems an easy task but we know by experience that it is not.



Aigars Strupiss

President of the Supreme Court

Conference closing address

A final reflection on the point made in the opening speech that we live in
different circumstances, in particular, Latvia, being adjacent to the aggressor state
of Russia. Attention was drawn to the rejoinder by my colleague Jautrite Briede in
the discussion, mentioning the Zdanoka case, in which the Latvian state won by 7:8
votes — by the skin of its teeth. Good that it did. But it scares me how close it was,
especially given the circumstances.

This example was mentioned in the context of constitutional identity.
Constitutional identity is a very broad concept, which is part of the problem because
it is also a sufficiently abstract and neutral concept. It covers so many aspects that
perhaps not everyone understands the reality of the situation and therefore some
are not concerned. For example, language use. It may seem that there is no problem?
But what if, instead, we put forth the notion “threat to the existence of the nation”,
which is also a matter of constitutional identity? Try replacing “constitutional
identity” with “threat to the existence of the nation”. Immediately, a different picture
emerges. This shows that situations differ, and each must be assessed individually.

Another phrase that caught my attention was that of my colleague Ineta

Ziemele, who said that judges were not always right. What can we do to mitigate

276



the consequences of not understanding the context? The dialectic of human rights
in Europe is this: European countries and peoples live in different geopolitical and
economic circumstances, but we are united by common principles. However, there
is a conflict between common principles and different circumstances.

Secondly, the dialectic of the development of law — conflict is the driving force
behind the development of law. Indeed, rights are shaped through struggle. But this
can only be fully understood in the context of rights. In court cases, two parties
litigate, and the conflict between them produces rights. The relationship between
national courts and the European Court of Human Rights also contributes to the
development of law. But we need not fear disagreement. Constructive conflict is not
terrible. Destructive conflict is terrible.

The recipe for non-destructive conflict is simple: dialogue, listening, an
open mind and empathy. In this way, we can have a conversation and bring our
understanding of national understanding closer. We need it especially in the context
of the war in Ukraine.

There are no major problems with the first two conditions - dialogue and
listening. We are talking and building this dialogue. Open minds and empathy are
more difficult - it is hard to understand what we haven't experienced ourselves. That
is why we talk and we try to understand each other. It may require more talking and
more attentive listening.

I am pleased that the European Court of Human Rights and the Court of
Justice of the European Union are increasingly respecting national specificities.
I know for myself how difficult it was to achieve this understanding 10-20 years
ago. If it changes, our actions and conversations have a result. It works, and that is

a credit to all of us.



Aldis Lavins

President of the Constitutional Court of the Republic of Latvia

Concluding remarks of the conference

At the very conclusion of the Conference, on behalf of the entire family of
the Constitutional Court, I would like to thank from the bottom of my heart every
one of you who participated in the discussion. My heartfelt thanks go to the key
speakers, participants of the discussions, moderators, to everybody for the work
they have contributed that has led to valuable findings made in this Conference,
which later will be useful for us, in reinforcing the rule of law through our joint
efforts. All these highly valuable findings, as usually done by the Constitutional
Court, will be collected in one volume and forwarded to each of you, participants
of the Conference, as a reminder of this event and the discussions that were held at
this Conference.

I would like to thank also the National Library of Latvia for hosting this
Conference in this beautiful Castle of Light that the Latvian nation is proud of,
where we could discuss matters that are important to us, and this hall with its
excellent acoustics allowed us all to enjoy the wonderful performance by the choir
“Kameér”. Some of the colleagues said that the performance had been so moving
that they had been in tears or close to tears. Great. Thanks to the choir for the

magical performance.
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I would like to thank from the bottom of my heart my tireless team of the
Constitutional Court, as well as the colleagues from the Supreme Court for
organising this Conference. I have heard many kind words, praising the good
organisation of the Conference.

For the entire year, the collectives of both Courts worked together as one team
and, I am not exaggerating, for the last few days — day and night.

Speaking more about my team, I definitely would like to thank the Legal
Department and its Head Kristaps Tamuzs for his great contribution to preparing
this Conference content-wise.

I would like to thank the entire Chancery of the Constitutional Court, as it
was able to deal perfectly with all issues related to technical provisions. Thank you.

My personal thanks to the Courts executive director Ainars Stintmanis,
who was the guarantor for supervising all processes related to the course of this
Conference. Impeccably. Thank you, Ainars!

And where are our interpreters... Higher up... yes, I see them, waving...
Thank you for tireless interpreting. Thank you. All speeches have been interpreted,
and it helped us to understand one another better, understand what was said today.

Special thanks go to Ksenija Vitola, the Head of the Public Relations and
Protocol Department of the Constitutional Court, who tried to place effectively
the entire essential content on various platforms to inform as broadly as possible
Latvian society, and not only Latvian society, about our Conference.

And finally. Finally, I would like to express my personal thanks to Head of
the Constitutional Court’s Administration Marika Laizane-Jurkane... Marika... in
the last row, I see... All communication, all organisation of the Conference was
under Marika’s supervision, and I am happy that everything worked out well. All
communication with so many participants of the Conference, which is not easy.
Those long hours. I, as the President, must appreciate so great loyalty and trust.

And I would also like to thank ... both Marika and my advisor Andrejs Stupins
were all the time by my side whenever support was needed during the Conference.
Thank you!

Now I would like to say thank you to all those people who have participated in
organising the Conference, they deserve your heartfelt applause. (Applause.)

Similarly to the President of the Supreme Court who shared some reflections,
I shall also briefly share two of my reflections on the content.

And, colleagues, my reflections on it ... If we want to reinforce the rule of

law in the European cultural area then each of us has to ask ourselves and answer
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the questions — am I truly a judge who is applying the European Convention of
Human Rights? Am I also a judge who applies the European Union law? Am I
a judge who applies the national law? If the answer to all these questions is - yes,
we are, — and, accordingly, if we pay attention to it in our work, then, I believe, the
standards of the rule of law would keep improving.

And, the second matter. Yes, currently we are living in very turbulent, very
anxious times in Europe, it is the reality. And Europe needs unity. If we are united,
then we are a force and are able to prevail even against the aggressor, if we are
united. And, in this regard, I was very moved by the lyrics of the song performed by
the choir. The song was very moving, and also the lyrics... It is always difficult for
the interpreters to translate words of poetry, but I hope they will succeed. And, at
this point, I would like to say...

“Rise, dear Sun, break the darkness, unite all Europeans...”

Thank you, colleagues!

Well, colleagues! I look forward to meeting you at other events and do enjoy the

autumnally warm Riga tonight and also on Friday! Thank you. Let’s meet again!
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