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Aldis Lavins

Latvijas Republikas Satversmes tiesas priek$sedétajs

Atklasanas uzruna

Cienijama tieslietu ministres kundze!
Cienijamie kolegi, tiesnesi, profesori un konferences dalibnieki!

Esiet sveicinati Latvijas galvaspilséta Riga Satversmes tiesas starptautiskaja
konferencé “Konstitucionalo tiesu loma Eiropu vienojoso kopéjo vértibu konkre-
tizacija’, kas sarikota par godu divdesmitajai gadadienai kop$ briza, kad Latvija un
veél devinas valstis kluva par vértibu un tiesibu kopienas — Eiropas Savienibas — da-
libvalstim!

Tikko Visparéjo Dziesmu svétku virsdirigenta Jurga Cabula vadiba kopigi no-
dziedajam Latvijas valsts himnu, kas ir arl muisu tautas lagsna. Ta dazados laikos ka
Latvijas tautu vienojo$a kopkora dziesma vadijusi mis turp, kur esam tagad, — uz
miisu kopéjam majam, Eiropas brivibas, drosibas un tiesiskuma telpu.

Latvietim butu saméra viegli caur Dziesmu un deju svétku kodu izskaidrot
citas kultairas parstavim misu nacionalas identitates pamatus. Turpretim Latvijas
valsts konstitucionala identitate un tas pamatosana jau ir saméra sarezgits juridisks
uzdevums, kas risinams dialoga ar Eiropas Savienibas Tiesu. Pieméram, lieta par
privatajam augstskolam noteiktajiem ierobezojumiem attieciba uz valodu lietoju-

mu studiju programmu Isteno$ana gan Satversmes tiesa, gan Eiropas Savienibas
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Tiesa uzsvéra valsts valodas ka valsts konstitucionalas identitates elementa butisko
nozimi. Minéta Satversmes tiesas lieta ir uzskatams piemérs tam, ka valsts konstitu-
cionala identitate visa Eiropas Savieniba var harmoniski pastavét lidzas no parna-
cionala tiesiska reguléjuma izrieto$ajam prasibam.

Satversmes tiesas starptautiskas konferences allaz kalpo par diskusiju foru-
mu, kur tiek raditas un apspriestas jaunas idejas par konstitucionalajam vértibam.
Sodienas konferences temats ir organisks turpinajums, kas izriet no ieprieks pécte-
cigi virzitas ieceres sekmeét triju tiesibu sistému - nacionalo, starptautisko un Eiro-
pas Savienibas tiesibu - efektivu savstarpéjo mijiedarbibu.

Viens no pirmajiem soliem $aja virziena bija Eiropas Savienibas Tiesas un da-
libvalstu tiesu konferencu cikla Vienoti dazadiba aizsakums Riga 2021. gada. Naka-
maja konferencé, kas notika Haga, bet neformali tika dévéta par Riga Divi, Satvers-
mes tiesa jau piedavaja kritérijus, péc kuriem konkréta nacionala vértiba varétu tikt
atzita par valsts konstitucionalas identitates sastavdalu. Savukart pagajusaja septem-
bri Latvijas Nacionalaja bibliotéka més diskutéjam par Cilvéka tiesibu un pamatbri-
vibu aizsardzibas konvencijas sisttmu un nacionalo konstitucionalo identitasu ko-
dola nozimi Eiropas Cilvéktiesibu tiesas spriedumu izpildé. Visbeidzot $odien viena
konferencé savietosim visu triju tiesisko sistému problémjautajumus, kuru vienota
izpratne noteiks musu kopéjas tiesiskas telpas nakotni.

Konferences norise organizéta divas panelsesijas: “Dalibvalstu konstitucionalo
identitasu saskano$ana ar kopéjam Eiropas vértibam” un “Eiropas sabiedrisko kar-
tibu veidojosais Eiropas konsenss”. Sada daljjuma iemesli ir riipigi pardomati.

Nav $aubu, ka gan Eiropas Savienibas, gan Eiropas Padomes tiesiskas sistémas
pamata ir vienotas Eiropas vértibas. Tacu vienlaikus pastav dalibvalstim batiski to
konstitucionalas identitates elementi un tiesibu piemérosanas procesa var rasties rea-
la vai $kietama Eiropas kopéjo vértibu un valstu konstitucionalo identitasu sadursme.

Sis konferences mérkis ir tuvinaties vienotai izpratnei par to, ka:

- pirmkart, atSkirt “Istas” konstitucionalas identitates no citam nacionalajam
vértibam, kuras tomér nesasniedz noteiktu “kvalitates” standartu, lai tiktu
uzskatitas par konkrétas dalibvalsts konstitucionalo pamatu;

- otrkart, pareizi piemérot konstitucionalas identitates elementus, lai panaktu
taisnigu un ilgtspé&jigu risinajumu visa Eiropas Savienibas konteksta.

Nemot véra to, ka tiesibas atrodas pastaviga attistibas procesa, $aja konferencé
uzmaniba butu javelta doktrina izvirzitajai tézei, ka varétu pastavét tads Eiropas
kopéjo vértibu “negrozamais kodols”, kuru valstu konstitucionalas identitates

ietekmeét nevar.



Sodienas konferences otraja sesija aplitkosim jautijumus, kas attiecas uz
Eiropas konsensu, kuru pamata pazistam ka Eiropas Cilvéktiesibu tiesas judikatara
attistitu doktrinu, ko iespéjams saprast ka pastavigu vai - tiesi pretéji — mainigu Ei-
ropas vértibu kopuma atspogulojumu. Ka liecina pédéjo gadu judikatira, Eiropas
konsensam ir reala ietekme uz pamattiesibu tvérumu un piemérosanu, tomér na-
cionalajam tiesam nepieciesama skaidriba par to, kada metodologija izmantojama,
lai parliecinatos par Eiropas konsensa pastavésanu un ietekmi uz pamattiesibu stan-
dartu. Konferences organizatoru komanda, raugoties nakotné, iedro$inajas aicinat
konferences dalibniekus klat par sava veida vizionariem un diskutét ari par $adu
problému: ja jau Eiropas konsenss tiek saprasts ka mehanisms, kas ietekmé izpratni
par kopéjo Eiropas vértibu saturu, tad vai un kada veida Eiropas konsenss varétu
ietekmét ar1 Eiropas Savienibas tiesiskas sistémas attistibu?

Visbeidzot, noslédzot savu uzrunu, minésu vél divus batiskus aspektus. Tradi-
cijam piemit liels spéks — Rigas konference tapat ka pirmspandémijas laikos atkal
notiek gada pirmaja pusé. Pavasara tuvosanas laiks ir ceribu laiks, tapéc jau $obrid
ar optimismu raugos uz 2025. gada pavasara konferenci, kura atkal notiks Riga un
kuru Satversmes tiesa Eiropas Padomes projekta “Atbalsts konstitucionalas justicijas
attistibai Ukraina” ietvaros rikos kopigi ar Ukrainas Konstitucionalo tiesu. Ukrainu
kolégi kara apstaklos ne tikai nodrosina sava darba nepartrauktibu, bet ari attistas
un izvirza augstus mérkus nakotnes Ukrainai — demokratiskai tiesiskai valstij attis-
tito Eiropas valstu saime!

Domajot par konferences kvalitati, esam némusi véra novérojumu, ka reizém
ir pietracis laika diskusijam, tacu jaapzinas, ka tiesi diskusijas nodrosina lielu pie-
vienoto vértibu konferencu mérku sasnieg$anai. Tapéc Soreiz konferences organiza-
toru komanda ir paredzéjusi neierasti daudz laika jautajumiem un replikam. Aicinu
ikvienu aktivi iesaistities aplikojamo tiesibu jautajumu apspriesana!

Novélu konferences dalibniekiem veiksmi, apzinot iespéjas harmonizét triju

tiesisko sistému mijiedarbibul!



Inese Libina-Egnere

Latvijas Republikas tieslietu ministre

Konferences atklasanas uzruna

Augsti godatais Satversmes tiesas priekssédetaja kungs!
Loti cienijama Eiropas Savienibas Tiesas tiesnese Ziemeles kundze!
Augsti godatais Eiropas Savienibas Tiesas pirmais generaladvokat Spunara kungs!
Augsti godatais Eiropas Cilvéktiesibu tiesas tiesnesi Hnatovska kungs!
Augsti godatais Venécijas komisijas viceprezident Kaujera kungs!
Augsti godajamie tiesnesi, tiesibu zinatnieki, damas un kungi!
Esmu patiesi pagodinata $odien jus visus sveikt, atklajot So starptautisko kon-
ferenci, kas veltita masu kopéjo Eiropas vértibu stiprinasanai un aizsardzibai.
Iesakot $o uzrunu, vélos citét Latvijas Valsts prezidenti Vairu Viki-Freibergu.
2003. gada, uzrunajot klatesosos liguma par Latvijas iestaSanos Eiropas Savieniba
parakstiSanas ceremonija, vina teica: “Mums tagad prieksa stav nakotne - nakotne,
ko meés visi veidosim kopa, kur tapat mums bus jasastopas ar briesmam, ar drau-
diem, ar izaicindjumiem, ar nesaskanam. Ta ir dala no dzives. Un mums visiem
kopa, stajoties tam preti, noteikti biis vieglak nonakt pie risinajuma un pie atbildém.
Sis gads Latvijai ir Joti nozimigs ka divdesmitais gads kop$ ta briza, kad Lat-
vija kluva par Eiropas Savienibas un NATO dalibvalsti. Sodien, atskatoties uz to

bridi, més drosi varam teikt, ka viss Valsts prezidentes teiktais ir piepildijies —
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ir bijusas (un joprojam ir) gan briesmas un draudi, gan izaicindjumi un nesaskanas.
Tacu tapat ir bijusi izcili kopibas un vienotibas mirkli, ir rasti veiksmigi risindjumi
un vislabakas atbildes situacijas, kad tadas patiesam bija nepieciesamas. Tas ne vien-
meér bijis viegli, tomér vieglak neka butu bez sabiedroto atbalsta.

Miusu konstitucionalas identitates pamats jeb Satversmes kodols ir cilvéka
ciena, briviba, demokratija, drosiba, lidztiesiba, tiesiskums, cilvéktiesibas, valstu
pasnoteik3anas. Sis visas ir ari Eiropas kopéjas vértibas, un tas iemieso Eiropas Sa-
vieniba un Eiropas Padome. Més pasi esam $o vértibu veidotaji, aizstavji un ieviesé-
ji — neviens “no aug$as” mums tas neuzspiez.

Latvijas daliba Eiropas vértibu telpa ir pieradijusi, ka masu valsti gan nacio-
nala, gan starptautiska méroga stiprina tiesi nelauzams vienotu vértibu pamats. Ko-
péjas Eiropas valstu vértibas un mérki ir spéciga aizmugure un vienlaikus ari baka
nacionala limena lémumu pienemsanai. Loti liels atbalsts ir Eiropas Cilvéktiesibu
tiesa un Eiropas Savienibas Tiesa, kas rada celu Eiropas kopéjo vértibu istenosana
un labako risinajumu mekléjumos.

Sodienas konferencé tiks uzsvérta tiesi konstitucionalo tiesu loma Eiropu vie-
nojoso kopéjo veértibu konkretizacija. Konstitucionalas tiesas pienesums demokra-
tiskas tiesiskas valsts funkcionésana ir neatsverams.

Latvijas tiesibu sistéma Satversmes tiesas, Eiropas Cilvéktiesibu tiesas un Eiropas
Savienibas Tiesas veikta tiesibu normu interpretacija ir visparsaistosa. Ta ir obligata ik-
vienam - gan visai sabiedribai, gan uznéméjiem, gan valsts un pasvaldibu instittcijam.

Butisks Satversmes tiesas uzdevums ir sads — piemérojot starptautisko tiesi-
bu normas, savu nolémumu argumentacija panakt §o normu un Satversmeé ietver-
to cilvektiesibu normu harmoniju. Tadéjadi Satversmes tiesa veicina nacionalo un
starptautisko tiesibu normu saplismi un neveido dualu tiesibu sistému. Satversmes
tiesa patieSam ir bijusi efektiva, nodrosinot Latvija vienotu vértibu izpratni Eiropas
Savienibas un Eiropas Padomes tiesibu aizsardzibas mehanismu ietvaros.

Sava uzruna vélos pievérsties tiesu varas lomai taja geopolitiskaja situacija,
kada 3obrid atrodamies. Kara un hibriddraudu apstaklos gan nacionalo tiesu, gan
starptautisko tiesu loma ir loti batiska un dazkart pat izskirosa.

Konstittcija ir dzivs instruments tiesibu normu piemérotaja rokas. Tapéc tiesne-
$a uzdevums ir izmantot So instrumentu dinamiski, ejot lidzi laikam un modri reagéjot
uz notikumiem sabiedriba, bet nemazinot Eiropu vienojoso kopéjo vértibu nozimi.

Eiropas Cilvéktiesibu tiesa un Eiropas Savienibas Tiesa, izspriezot to lietvedi-
ba esosas lietas, nem véra katras valsts situaciju, vésturisko un faktisko kontekstu.

Tadéjadi kopéjas vertibas tiek tuvinatas katras valsts realitatei.
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Tacu veél jo vairak ari jebkurai nacionalajai tiesai ir jaspéj adekvati reagét uz to,
kas notiek valstl un pasaulé. Satversmes tiesa ir uzstadijusi augstu latinu, izvértéjot
lietas apstaklus atbilstosi Latvijas aktualajai situacijai un kontekstam. Es runaju par
neseno Satversmes tiesas spriedumu lieta Nr. 2023-04-0106 par Latvija uzturésanas
atlauju sanémuso Krievijas pilsonu pienakumu nokartot latviesu valodas prasmes
parbaudi.

Satversmes tiesa minétaja lieta atzina, ka valsts pamatpienakums ir nacionalas
drosibas garantésana. Sprieduma uzsvars jo ipasi tika likts uz pasreizéjo geopoli-
tisko situaciju, ka ari Latvijas vésturisko kontekstu. Latvijas robezvalsts Krievijas
Federacija, kas ir atzita par terorismu atbalsto$u valsti, joprojam veic agresivas gan
militaras, gan hibridas aktivitates pret neatkarigam valstim, un personas, kuras uz-
tur lojalitates saites ar $adu valsti, rada drosibas riskus ari mums, kaut gan neesam
tie$i militara konflikta upuri.

Laika, kad Eiropas vértibu pamatu tiesa veida mégina satricinat Kremlis, 1s-
tenojot asinainu karu netalu no muasu robezam, mums pasiem sev jaatgadina, kas
ir masu kopéjas — Eiropas — pamatvértibas. Visiem kopigi nelokami iestajoties par
brivibu, demokratiju (tostarp pasaizsargajoso demokratiju), cilvéktiesibam un tie-
siskumu ka misu kopéjam vértibam, més varam bt vienoti Eiropa. Tiesi konsti-
tucionalo tiesu uzdevums ir stavét tiesiskuma sardzé un iedzivinat $o starptautisko
apzinu nacionalaja tiesibu sistéma.

Novélu konferences dalibniekiem $odien saklausit atbildes uz lidz $im neatbil-
détajiem jautajumiem, apzinat nakotnes izaicinajumus un rast risinajumus tam, lai
pastiprinatu konstitucionalo tiesu lomu miisu kopéjo vértibu sargasana un apdrau-

déjumu novérsana!






1. paneldiskusija

Dalibvalstu konstitucionalo
identitasu lidzsvarosana ar
kopéjam Eiropas vertibam



Martins Kaujers (Martin Kuijer)

Venécijas komisijas viceprezidents,

Niderlandes Augstakas tiesas tiesnesis

Man ir patiess prieks atkal bat $eit, Riga, un sirsnigs paldies $is konferences
organizatoriem par laipno uzaicinajumu. Esmu pagodinats piedalities $aja konfe-
rencé, ko riko man labs draugs un kolégis Venécijas komisija Aldis. Tikpat patikami
ir tikties ar tik daudziem citiem dargiem draugiem, un ceru iegut vél jaunus.

Sorit es nésaju divas “cepures”. Es kopa ar savu kolégi Matiasu Borgersu (Mat-
thias Borgers) parstavu Niderlandes Augstako tiesu, un més izsakam pateicibu par
divpuséjam attiecibam, kas izveidojusas starp abam musu tiesam. Un es parstavu
arl Venécijas komisiju. Kad Aldis uzaicinaja mani piedalities $aja konferencé, vins
to darfja Venécija, noradot uz Niderlandes tiesiskas kartibas Ipatnibam. Tapéc es
pievérsisos abam perspektivam un veltiSu tam 20 mintites.

Tacu vispirms laujiet man izteikt dazas ievada piezimes.

Sis pirmas sesijas nosaukums kietami norada uz to, ka starp starptautiskajiem
standartiem un konstitucionalajiem standartiem pastav zinama spriedze, kas biitu jasa-
skano vai japarvar. Jau no sakuma noradisu, ka vairuma gadijumu, ja ne gandriz visos
gadijumos, dalibvalstu konstitucionala joma atspogulo kopéjas Eiropas vértibas, kas
noteiktas dazados Eiropas Padomes dokumentos, pieméram, Eiropas Cilvéka tiestbu un
pamatbrivibu aizsardzibas konvencija (turpmak - Konvencija) un Eiropas Savienibas

tiesibu aktos, jo $ie starptautiskie dokumenti ir stingri balstiti uz “dalibvalstu kopigajam
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konstitucionalajam tradicijam’, izmantojot lieta Internationale Handelsgesellschaft lie-
toto terminologiju, kas péc tam tika parpemta Liguma par Eiropas Savienibu 6. panta.
Runajot par nepiecieSsamibu saskanot konstitucionalas identitates ar Eiropas vértibam,
butu labi uzsvért, ka runa ir par tadu iznémuma gadijumu, kad abas jomas nesakrit.

Mana otra sakotnéja doma, gatavojot $o runu, bija tada, ka iespéjama — vai $kie-
tama - spriedze starp konkrétas tiesiskas kartibas konstitucionalajam ipatnibam un
Eiropas jomu ne vienmér ir tikai tiesisks vai pat juridisks jautajums. Muasu aplikotie
jautajumi attiecas arl uz visparigakam attiecibam starp tieslietu jomu (tostarp kon-
stitucionalo tiesu) un politiku, kas nosaka tieslietu joma piemérojamos standartus.
Var teikt, ka konkrétas valsts konstitucionala “identitate” ir saméra statisks jédziens,
kas, visticamak, necik daudz nemainisies. Patiesi visam demokratiskajam valstim
kopiga probléma ir ta, ka panakt lidzsvaru starp konstitucionalo stingribu un elas-
tibu. Lielakaja dala valstu tas ir panakts ar noteikumiem, kas grozijumu ievieSanu
konstitticija padara sarezgitaku neka parasto tiesibu aktu grozi$anu. Tacu izmainu
ievieSana (parasti) nav neiespéjama: valsts tiesiska kartiba — un pat $is tiesiskas kar-
tibas konstitucionala dimensija — galu gala ir atkariga no politiskajam norisém. Tas
zinama méra mazak attiecas uz Konvenciju un citiem starpvaldibu dokumentiem.
Tiklidz starptautiskais standarts ir pienemts, ta piemérosana un interpretacija ir gan-
driz tikai un vienigi tiesu kompetencé. Pieméram, Eiropas Padomes Ministru Komi-
tejai biis gandriz vai neiespéjami $o Eiropas vértibu interpreté$ana mijiedarboties ar
tieslietu jomu. Aplakojot pédéjo gadu laika dazas Eiropas valstis notikusas debates
par skietamo sadursmi starp nacionalajam ipatnibam un Eiropas tiesisko kartibu, ir
pamanamas divas kopigas iezimes. Pirmkart, tie lielakoties ir politiski stridi par to,
ka tiesnesi parak viegli atce] demokratiski ievélétu parlamenta parstavju pienemtos
léemumus. Otrkart, stridi parasti ir saistiti nevis ar konstitucionaliem jautajumiem,
bet gan ar tadam politikas jomam ka imigracijas tiesibas un kriminaltiesibas.

Mans tresais — un pédéjais — ievada komentars ir §ads. Acimredzot ir liela at-
skiriba starp to, par ko més runajam - par Eiropas vértibam Eiropas Savienibas
tiesiskas kartibas ietvaros vai par Eiropas vértibam Eiropas Padomes starpvaldibu
vidé. Nepieciesamiba saskanot konstitucionalas ipatnibas ar Eiropas standartiem,
visticamak, otraja gadijuma nebus tik aktuala, jo $aja vidé ir noteikti minimalie
standarti un biezi tiek uzsvérta ligumslédzéjam valstim atstata ricibas briviba. Ja-
atzist, ka Eiropas Savienibas tiesiska kartiba $aja zina ir batiski atskiriga — ta nosa-

ka standartu. Eiropas Savieniba atzist, ka dalibvalstij ir noteiktas batiskas iezimes',

1 Sk., pieméram, Liguma par Eiropas Savienibu 4. pantu.

15



bet, ja kadu jautdjjumu regulé Eiropas Savienibas tiesibu akti, tad tiem ir prioritate
par jebkuru valsts tiesibu aktu, tostarp konstitacijas, noteikumiem.

Tagad pievérsiSos Venécijas komisijai. Ta vienmeér ir uzskatijusi, ka ikvienai
valstij pasai jaatrod savs risinajums saskana ar savam konstitucionalajam, juridis-
kajam un kultaras tradicijam. Venécijas komisija atbalsta un veicina daudzveidibu,
tacu §1 daudzveidiba nedrikst klat par ieganstu saistoso starptautisko standartu ne-
ievéro$anai. Venécijas komisija nosaka sarkanas linijas, bet $o sarkano liniju ietva-
ros katra valsts var brivi izvéléties, ka ta sasniegs starptautisko standartu ievérosanas
merki, ja vien ta to sasniedz un sarkanas linijas neparkapj.

Tas man atgadina anekdoti, ko reiz stastija kada bijusi Eiropas Cilvéktiesibu
tiesas (turpmak — ECT) tiesnese, raksturojot ECT un valstu tiesu sadarbibu. Vina
salidzinaja valsts tiesu ar autovaditaju, bet ECT - ar automobila navigacijas sistému.
Autovaditajs ievada paredzéto galamérki un sanem noradijumus par veicamo mar-
$rutu: Seit labak turéties pa kreisi, bet tur es nogrieztos pa labi. Navigacijas sistéma
parasti nekomenté to, vai jasu galamérkis (politiskais mérkis) vispar ir vélams, bet
tikai norada, ka lidz tam noklat (juridiska iespéjamiba). Dazreiz jus ka jau autovadi-
tajs pats zinat izdevigaku marsrutu, jo labi pazistat apvidu, tad jus sakat spitéties un
mazliet atkapjaties no noradijumiem. Tas uzreiz nenoved pie negadijuma. Dazkart
navigacijas sistéma pat korigeé jasu izraudzito marsrutu. Tacu reizi pa reizei ta jums
pavélés: “Apgriezieties!” vai “Atgriezieties pie mar$ruta!” Pienemot — un es atzistu,
ka tas ir batisks prieksnoteikums -, ka autovaditajs neplano ieklat satiksmes negadi-
juma vai sabojat masinu, jas sadas norades uztverat nopietni. Ne jau tapéc, ka jums
tas “ir jadara’, jo tiesas nolémumi ir juridiski saistosi, bet tapéc, ka galu gala jums
pasam ta ir labak.

Lidziga pieeja ir identificéjama arl Venécijas komisijas darba. Laujiet man mi-
nét divus pavisam nesenus piemérus: Ungariju un Libanu.

2021. gada komisija tika lagta sniegt atzinumu par Ungarijas Pamatlikuma
grozijumiem. Viens no tiem attiecas uz bérnu izglitibu un audzinasanu. Konsti-
tucionalais likumdevéjs, atsaucoties uz Ungarijas konstitucionalo identitati, bija
noteicis, ka Ungarijai janodro$ina tada audzinasana, kas atbilst vértibam, “kuru
pamata ir misu valsts konstitucionala identitate un kristiga kulttra”. Konstitucio-
nalas identitates un kristigas kultiiras nozime jau tika uzsvérta jaunas konstitaicijas
(2011. gads) preambula. 2018. gada ar Pamatlikuma septito grozijumu tika ieviests
noteikums, ka “Ungarijas konstitucionalas identitates un kristigas kultaras aizsar-

dziba ir katras valsts iestades pienakums’, tadéjadi preambulas formulu parvérsot
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par saisto$u normu. Venécijas komisija sava zinojuma* nenoradija ne uz kadam
problémam saistiba ar minétajiem konstitiicijas grozijumiem, bet uzsvéra, ka val-
stij ir janodrosina objektiva un pluralistiska macibu programma un izglitibas joma
jaizvairas no indoktrinacijas. Tas, vai konstitucionala noteikuma piemérosana at-
bilst starptautiskajiem cilvéktiesibu standartiem, bis atkarigs no $a noteikuma in-
terpretacijas. Komisija noradija uz risku, ka var tikt parkaptas tiesibas uz izglitibu,
kas garantétas Konvencijas Pirma protokola 2. panta, ka ari religijas un ticibas bri-
viba (Konvencijas 9. pants) un nediskriminacijas princips (Konvencijas 14. pants),
ja valsts tas nodrosinato izglitibu izmantos ideologiskiem mérkiem, lai atbalstitu
ietekmigako “dzives filozofiju”, pieméram, popularizéjot Ungarijas konstitucionalo
identitati un kristigo kultiiru ka ipasas vértibas.

Lidziga veida “konstitucionala identitate” bija svariga ari atzinuma par Libanu
(2022. gads). Libanas politisko sistému raksturo varas daliSana starp trim galve-
najam religiskajam kopienam: sunnitiem, $iitiem un kristieSiem. Konfesionalitates
princips izriet no Libanas Konstittcijas, kas paredz kristieSsu un musulmanu ko-
pienu parstavju paritati parlamenta un konfesiju proporcionalu parstavibu valdiba.
Tacu patiesiba konfesionalitates princips attiecas ari uz tiesu varu, jo daudzi amati
taja ir konfesionali “markéti”. Venécijas komisijas ieskata’, tiesu sistéma pastav zi-
nama spriedze starp konfesionalitates principu un uz nopelniem balstitas iecelsa-
nas principu. Tadé] komisija ieteica, ka par jebkuras tiesu sistémas reformas mér-
ki vajadzétu but tadu mehanismu ieviesanai, kuri, netraucéjot socialo kohéziju un
mieru starp kopienam, tomér palidzétu parorientéties no konfesionalitates principa
pastavigas un neatlaidigas piemeéro$anas praksé uz kartibu, saskana ar kuru amata
kandidati tiktu vértéti galvenokart péc vinu nopelniem. Turklat Venécijas komisija,
uzsverot savu izpratni, atzina to, ka “pilniga atteik§anas no konfesionalitates princi-
pa Libanas socialaja un politiskaja struktiira varétu bat talakas nakotnes jautajums,
kam nepiecie$ama plasa un dzila visas kopienas vienpratiba”

Kopuma Venécijas komisija ir konsekventi atzinusi to, ka konstitiicijas in-
terpretacija ir (tikai) konstitucionalas tiesas kompetencé, ka konstitucionalo tiesu
spriedumi ir galigi un saistoi un tie ir jarespekté visam valsts iestadém un privat-
personam.* Komisija (liela méra) respekté konstitucionalas ipatnibas, tacu vienmér

pieveérsis uzmanibu “sarkanajam linijam”. Veids, kada tas tiks darits, ir atkarigs no

2 CDL-AD(2021)029 47. un turpmakie punkti.
3 CDL-AD(2022)020, 14. pants un turpmakie panti.
4 Sk., pieméram, CDL-AD(2017)003.
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attieciga starptautiska standarta butibas. Risinajums varétu but pakapeniska un uz
nakotni vérsta pieeja, ka tas ir Libanas gadijuma, vai ari uzsvara liksana uz likum-
devéja atbildibu par to, lai konstitucionalo identitati apliecino$as normas tiktu in-
terpretétas un piemérotas atbilstosi valstu starptautiskajam saistibam, ka tas ir Un-
garijas gadijuma. Manuprat, var apgalvot, ka arl uz konstitucionalo tiesu pleciem
gulstas lidziga atbildiba, t. i., pienakums izvéléties tadu konstitucionalas normas
interpretaciju, kura vislabak atbilstu ligumam.

Tagad esmu nonacis pie tresas un pédéjas dalas: ka més Niderlandé risinam
minéto spriedzi?

Manuprat, Niderlandes debatés $1 dilemma nav seviski spilgti izteikta. Tas va-
rétu bat saistits ar to, ka Niderlandes konstitiicija: a) uz “konstitucionalo identitati”
nav likts tik liels uzsvars ka dazas citu Eiropas valstu konstitacijas un b) ir apstipri-
nata tradicionali liela palausanas uz starptautiskajam tiesibam.

Niderlandé ir diezgan neparasta sistéma. No vienas puses, Niderlandes Kon-
stitGcijas 120. pants aizliedz tiesai parbaudit parlamenta aktu konstitucionalitati
(saskana ar parlamenta parakuma doktrinu). Tomér Konstitticijas 93. un 94. pants
paredz starptautisko tiesibu normu tie$u piemeérojamibu. Turklat $im normam ir
augstaks spéks neka valsts tiestbu normam, tostarp Konstitticijai. Tadéjadi starptau-
tiskajiem cilvéktiesibu standartiem ir bitiska nozime Niderlandes valsts tiesiskaja
reguléjuma. Lidz ar to ar cilvéktiesibam saistitas debates Niderlandé, visticamak,
bis vérstas uz starptautiskajiem cilvéktiesibu ligumiem. No Siem starptautiskajiem
ligumiem Konvencija praktisko mérku perspektiva ir visbatiskakais dokuments —
kaut vai tikai tadél, ka ECT ir izstradajusi detalizétu judikatiiru. Saja sakara ir svarigi
atzimeét, ka Niderlandes tiesas pieméro ta saukto inkorporacijas doktrinu. Tas nozi-
mé, ka norma (t. i., Konvencijas noteikums) tiek interpretéta ta, ka to ir interpreté-
jusi ECT. Tapéc nav nozimes tam, vai tiesas spriedums ir vérsts pret Niderlandi vai
pret treSo valsti. Praksé tiesas spriedumi pret treSajam valstim biezi ir novedusi pie
izmainam Niderlandes tiesibu aktos.

Sa modela dé] miisu Konstitiicija tiek saméra maz izmantota. Konstitucionalas
debates Niderlandé nav tik aizraujosas ka citas valstis. Lielaka dala politikas veido-
taju un praktizéjoso juristu nesaskata pievienoto vértibu, ko varétu dot masu Kon-
stitcijas atjauninasana, jo tiesu vara jau ta nodrosina augstu tiesiskas aizsardzibas
limeni, piemérojot starptautiskos standartus. Varbut vajadzétu teikt, ka pragma-
tisms ir dala no Niderlandes “konstitucionalas identitates”...

Tomeér pédéjo gadu laika ir atjaunojusies interese par musu Konstitaciju. Pie-

méram, 2022. gada taja tika ieklauts visparigs noteikums, ka “Konstitticija garanté
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pamattiesibas un demokratiju, kas balstita uz tiesiskumu”. Konstitucionalajam li-
kumdevéjam turpmaku Konstitiicijas grozijumu gadijuma butu jaizvérté, vai Sie
grozijumi atbilst tiesiskuma prasibam.

Ir grati rast konkrétu $is atjaunotas intereses izskaidrojumu. Visticamak, to
ir izraisijusi vairaku faktoru kombinacija: a) sakara ar dazas valstis vérojamo “tie-
siskuma atkapsanos” Niderlandé izraisijusas debates par to, cik labi miisu sistéma
butu aizsargata pret $adiem pavérsieniem; b) nesen saistiba ar likumu par bérna
kopsanas pabalstu atklajas butiski Niderlandes tiesiskas kartibas trikumi, proti, iz-
radijas, ka palausanas galvenokart uz starptautiskajiem standartiem ne vienmér sevi
attaisno, jo ir jomas, kuras Konvencija un citas cilvéktiesibu konvencijas tiesiskas
aizsardzibas lidzeklus neparedz; c) dazi Niderlandes politiskie spéki iestajas par
to, ka Niderlandei vispar butu jaizstajas no Konvencijas sistémas, un $1 tendence
daudziem lika secinat, ka $ada pasiva attieksme pret miisu pasu Konstitticiju vairs
nav vélama.

Faktiski daudzi jautajumi, kas citas valstis tiktu uzskatiti par konstituciona-
liem, Niderlandé tiek risinati, izmantojot starptautiskos standartus.

Jebkura gadijuma konstitucionalajai jurisdikcijai, pieméram, Niderlandes
Augstakajai tiesai, ir butiska nozime starptautisko tiesibu aktu kopuma “tulkosana”
par labu valsts tiesibu sistémai. Sada “tulkogana” dazkart var bit loti sarezgita — ne
vienmér ir viegli nodrosinat to, lai starptautiskais standarts “iederétos” valsts juri-
diskaja kultara. Tacu tie, péc manas pieredzes, reti kad ir frontalas sadursmes gadi-
jumi - nepiecieSama tikai uzmaniga navigacija.

Visparigaka nozimé, manuprat, tiesi ta ari ir augstako tiesu loma valsts tie-
sibu sistéma. Augstakas tiesas darbojas ka Google tulkotajs — tas censas partulkot
(ne vienmér viegli saprotamu) Eiropas tiesibu aktu kopumu valsts tiesiskaja iekarta,
vienlaikus sniedzot citam valsts tiesiskaja iekarta iesaistitajam pusém vadlinijas par
to, ka attiecigais starptautiskais standarts butu “tulkojams” ikdienas praksé, turklat
tas censas nodot Eiropas tiesam informaciju par sarezgijumiem, ar kuriem saskaras
valstu tiesas, lojali piemérojot Eiropas tiesibu aktu kopumu. Tadéjadi valstu augsta-
kas tiesas ir $§is daudzslanainas tiesiskas kartibas “enges”.

Veids, kada $o tulkosanu veiks Augstaka tiesa, atspogulo Venécijas komisijas
pieeju. Vairuma gadijumu risinajumu var rast, izvéloties ligumam atbilstosu kon-
krétas valsts tiesibu normas interpretaciju. Dazkart Augstaka tiesa izvélas “pagai-
du” risinajumu. Laujiet man isuma minét vienu pieméru. Niderlandes kriminal-
likuma ir paredzéta iespéja piespriest miza ieslodzijumu. Un atskiriba no citam
jurisdikcijam tas patie$am ir uz mazu. Ka jums visiem zinams, $aja jautajuma pastav

19



ECT judikatira. 2016. gada Niderlandes Augstaka tiesa izskatija lietu, kura apela-
cijas tiesa bija piespriedusi miza ieslodzijumu. Ta noradija, ka Niderlandes tiesibu
akti — pretéji Eiropas judikatarai — konkrétaja laika neparedz iespé&ju parskatit maza
ieslodzijumu péc ta piespriesanas. Ja likuma tiktu ieviests parskatiSanas mehanisms,
tad Niderlandes tiesibu akti vairs nebutu pretruna ar Konvencijas 3. panta prasi-
bam. Tomér $ada mehanisma ievie§ana bija nevis tiesu varas, bet gan likumdevéja
kompetencé. Augstaka tiesa noléma atlikt lietas izskatiS$anu uz 14 ménesiem, lai val-
diba un politisko lémumu pienéméji varétu veikt nepiecieSamos pielagojumus. Un
ta tas arl notika. Péc tam Augstaka tiesa noléma, ka miuiza ieslodzijuma piespriesana
vairs netiks uzskatita par neatbilstosu Konvencijas standartiem. Tomeér ta ari bridi-
naja iestades: ja turpmakas lietas pieradis, ka, neraugoties uz jauno parskatisanas
mehanismu, muaza ieslodzijums de facto nekad netiek saisinats, tad Augstaka tiesa
varétu parskatit savu nostaju attieciba uz miza ieslodzijuma piesprieSanu. Manu-
prat, $is piemérs rada, ka konstitucionala jurisdikcija var pildit savu lomu: a) rapigi
izpétit, ko tie$i prasa starptautiskais standarts; b) noteikt, ka to vislabak iestradat
valsts tiesibu sistéma, vienlaikus c) ievérojot konstitucionalas attiecibas starp daza-
diem institucionalajiem dalibniekiem.

Mans pédgjais véstijums ir loti vienkar$s: manuprat, efektivus (Skietamas)
spriedzes problému risinajumus tikai institucionala konteksta vien nav iespéjams
rast. Parak biezi starppersonu attiecibas ir tikpat svarigas, ja ne vél svarigakas, laba-
ka risinajuma rasanai.

Tadas konferences ka $§i ir tik vértigas ari tapéc, jo tajas ir iespéja tikties ar

jebkuru kolégi un apspriest abpuséji svarigus jautajumus.



Mikola Hnatovskis (Mykola Gnatovskyy)

Eiropas Cilvéktiesibu tiesas tiesnesis

Esmu arkartigi pateicigs Latvijas Republikas Satversmes tiesai par iespé&ju bt
Riga un piedalities $aja svarigaja diskusija. Vélos ari pateikties organizatoru koman-
dai par nevainojamo un priekszimigo darbu, $odien pulcéjot mas visus Seit.

Eiropas valstu konstitucionalas identitates téma jau daudzus gadus ir bijusi ak-
tuala gan tiesibu zinatnu akadémiskajas aprindas, gan Eiropas konstitucionalajas
tiesas un Eiropas Savienibas Tiesa. Kop$ nesen notikusas ar $o tému saistitas in-
formacijas apmainas es ar ipasu interesi sekoju lidzi diskusijam, kas pagajusa gada
septembri notika Seit, Riga, Eiropas Padomes Ministru Komiteja prezidéjosas valsts
Latvijas rikotaja konferencé par tiesu varas lomu Eiropas Cilvéktiesibu tiesas (turp-
mak - ECT) spriedumu izpildé. Es augstu vértéju iespéju dalities ar savu viedokli
par $o tematu. Lai gan tas neizbégami buis ECT tiesnesa viedoklis, tomér to vajadzé-
tu uztvert tikai ka mana personiga viedokla atspogulojumu.

Lai gan konstitucionalo identitadu jédziena nozime Eiropas Savienibas par-
nacionalaja tiesiskaja kartiba neapsaubami ir batiska, jautajums par ta piemérotibu
Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak - Kon-
vencija) IstenoSanai nemaz neskiet tik vienkarss. Sava Sodienas prezentacija me-
ginasu izklastit jums savas pardomas par $o tému, protams, nepretendéjot uz to,
ka varétu sniegt galigo atbildi. Vispirms es pieveérsisos konstitucionalas identitates

jédziena nozimei, nemot véra valstu starptautiskos juridiskos pienakumus, kas tam
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japilda saskana ar Konvenciju. Péc tam apspriedi$u dazus gadijumus, kad ECT bijusi
iespéja sadarboties ar atbildétaju valsti jautajuma par konstitucionalas identitates jé-

dziena izpratni un nozimi Tiesas judikatara.

Konstitucionalas identitates un valsts saistibu biitiba saskana ar Eiropas
Cilvektiesibu konvenciju

Sis paneldiskusijas apraksta ir pausts viedoklis, ka varétu biit tadas situacijas,
kad starp “konstitucionalo identitati” un “Eiropas vértibu” rodas konflikts, un ka
viens no musu $odienas uzdevumiem ir apspriest, ka més $adus konfliktus varétu
atrisinat. Protams, reizém $ads konflikta var pastavét. Tomeér acimredzamas grati-
bas jégpilnas diskusijas risinasanai par $o tematu izriet no ta, ka nav istas skaidribas
par abu $o jédzienu batibu. Citiem vardiem sakot, jo neskaidraki ir Sie jédzieni, jo
lielaka iespéja, ka dazi starp tiem saskatis konfliktu, bet citi tikpat autoritativi §ada
konflikta esibu noliegs.

Daudziem juristiem, tostarp ari man, $ada situacija instinkts liktu pirmam
kartam veikt “tiri juridisku” analizi. Sada konteksta es vélétos uzsvért, ka jédziens
“Eiropas vértibas” vislabak buitu saprotams ka tas vértibas, kas jau ir nostiprinatas
Eiropas Cilvéektiesibu konvencija.

Konvencijas preambula ir skaidri izklastits tas pamatojums, priek§mets un
meérkis. Konvencija ir saisto$s starptautisks dokuments, ar kuru izveidota unikala
sistéma cilvéktiesibu kolektivai isteno$anai, ko nodrosina lidzigi domajosas Eiropas
valstis, kuram “ir kopigas politiskas tradicijas, ideali, briviba un tiesiskums” Sis ko-
pigais mantojums ir neaizstajams Eiropas valstu konstitucionalas identitates pamats.

Tas nozimé ari to, ka Eiropas valstu konstitucionala identitate jau ietver ar
Konvenciju aizsargatas cilvéka tiesibas un pamatbrivibas.

Viena no jaunakajiem Lielas palatas spriedumiem, proti, Lielas palatas sprie-
duma Humpert u.c. pret Vaciju (69.-72. punkts), Tiesa ir isi un skaidri izklastijusi
savu lomu.®

Pirmkart, Konvencijas augstas ligumslédzéjas puses ir appémusas “nodrosinat
ikvienam to jurisdikcija eso$ajam [Konvencijas] I sadala noteiktas tiesibas un bri-
vibas” (Konvencijas 1. pants). Tiesas pienakums ir nodrosinat to, ka ligumslédzéjas
valstis ievéro Konvencijas ietvaros uznemtas saistibas (Konvencijas 19. pants). Sa-
skana ar Konvencijas 32. pantu Tiesa sniedz galigo autoritativo interpretaciju par

Konvencijas I sadala definétajam tiesibam un brivibam.

5 Humpert u.c. pret Vaciju (Liela plata), Nr. 59433/18 u. c., 2023. gada 14. decembris.
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Otrkart, Tiesas nolémumi kalpo ne tikai tai iesniegto lietu izlemsanai, bet —
plasaka nozimé - ari Konvencijas noteikumu skaidro$anai, aizsardzibai un pilnvei-
dosanai, tadéjadi veicinot to, ka valstis ievéro saistibas, ko tas uznémusas ka ligum-
slédzéjas puses.

Treskart, ligumslédzéjam pusém ir jaievéro tiesiskuma standarti un starptau-
tiskajas tiesibas noteiktas saistibas, tostarp tas saistibas, ko tas brivpratigi uznému-
$as, ratificéjot Konvenciju. Princips, ka valstim jaievéro savas starptautiskas saisti-
bas, jau sen ir nostiprinats starptautiskajas tiesibas; jo Ipasi “valsts nevar pret citu
valsti vérst savu konstitaiciju, lai izvairitos no saistibam, kas tai uzliktas saskana ar
starptautiskajam tiesibam vai spéka eso$ajiem ligumiem” (skat. Pastavigas Starp-
tautiskas tiesas konsultativo atzinumu lieta par attieksmi pret Polijas pilsoniem un
citam Polijas izcelsmes vai poliski runajosam personam Dancigas teritorija (Treat-
ment of Polish Nationals and Other Persons of Polish Origin or Speech in the Danzig
Territory)). Turklat saskana ar Vines konvenciju par starptautisko ligumu tiesibam
valsts nevar atsaukties uz saviem valsts tiesibu aktiem, tostarp konstittciju, lai at-
taisnotu savu starptautisko saistibu neievéro$anu (Vines konvencijas par starptau-
tisko ligumu tiesibam 27. pants).

No iepriek$ minéta starptautisko tiesibu principa, ka ari citstarp no Konven-
cijas 1., 19., 32. un 46. panta izriet, ka ligumslédzéjam pusém ir japilda saistibas,
ko tas brivpratigi uznémusas, ratificéjot Konvenciju. Ta ka Tiesa neiesaistas ieksé-
jas konstitucionalas interpretacijas jautajumos, ligumslédzéjam pusém ir jaizvélas
veids, kada tas saskana ar Konvenciju izpilda savus pienakumus.

No $a viedokla raugoties, “konstitucionala identitate” pati par sevi nebutu uz-
skatama par lidzekli, ko kada konvencijas puse varétu izmantot, lai attaisnotu to,
ka ta neievéro Konvencijas noteikumus vai ECT galigo spriedumu. Citiem vardiem
sakot, tieSa “Eiropas vértibu” un “konstitucionalas identitates” pretstatisana Eiropas
Cilvektiesibu konvencijas sistéma nebttu pielaujama.

Ka vairums no jums noteikti atceras, pagajusa gada septembri Riga notiku-
$aja konferencé priekssédétaja Sifra O’Lirija sava runa uzstaja, ka “tikai iznémuma
gadijumos Tiesa var pienemt konstitucionalo mantojumu vai “identitati” un ieklaut
to valstim pieskirtaja ricibas briviba ka legitimu pamatu, lai konstatéetu, ka nav par-
kapuma situdcijas, kas citadi butu problematiskas saskanda ar konvenciju”. Vina ari
piebilda, ka “pats konstitucionalds identitates jédziens ir interpretéjams Sauri, saistiba
ar valsts politiskajam un konstitucionalajam pamatstruktiram. Pretéja gadijuma mes
varam nonakt uz oti slidenas nogazes konvencijas sistéma, kas attiecas uz 46 diezgan

neviendabigam valstim, no kuram katrai ir sava vésture un tds atstatas pédas™.
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Es noteikti piekritu $im viedoklim. “Konstitucionalas identitates” argumenta
izvirziSana, aizstavot citadi saskana ar Konvenciju nepielaujamu ricibu, galu gala
varétu but pretruna ar pasu Eiropas Cilvéktiesibu konvencijas priek$metu un mérki.

Tomeér diskusija ar to vél nebeidzas. Ta vieta, lai palautos uz visai neskaidro
konstitucionalas identitates pamatojumu, ECT ir pienakums dzilak izpétit konkréto
iejauksanas iemeslu. Citiem vardiem sakot, noskaidrot, tiesi par kuru “identitates”
dalu ir runa, ko ta nozimé un ka ta radusies. Tikai $adi - nevis vienkarsi atsauco-
ties uz burvju vardiem “konstitucionala identitate” — Tiesa var precizi noveértét, vai

valsts nav parsniegusi savu ricibas brivibu.

"Konstitucionalo identitasu” vieta Eiropas Cilvektiesibu tiesas judikatura

Pievérsoties Tiesas judikatarai, nevar nepieminét to, ka jédziens “konstitucio-
nala identitate” parasti tiek saistits ar Lielas palatas 2022. gada spriedumu par par-
kapuma neesibu Lielas palatas lieta Savickis un citi pret Latviju®. Tomér argumenti,
kurus attiecigaja laika varéja sniegt saistiba ar attiecigas valsts konstitucionalo iden-
titati, ir ietverti daudzos citos svarigos Tiesas spriedumos, kas pienemti jau krietni
sen pirms Savicka lietas izskatiSanas.

Minésu divus $adus piemérus no Lielaja palata izskatitajam lietam - interesan-
ti, ka abos gadijumos spriedums par parkapuma neesibu tika pienemts ar vienadu
balsu vairakumu (15 pret 2). Jau 2011. gada Lielas palatas lieta Lautsi un citi pret
Italiju’ Liela palata atcéla palatas spriedumu un secinaja, ka krucifiksu atrasanas
valsts skolu klasés neparkapj Konvencijas 1. protokola 2. panta noteiktas tiesibas uz
izglitibu. Izdarot $adu secinajumu, Liela palata uzskatija, ka lémums par tradicijas
saglabasanu principa ietilpst atbildétajas valsts ricibas brivibas joma. Ta néma véra
ari to, ka Eiropai ir raksturigas visai lielas atskiribas starp taja esoSajam valstim, jo
ipasi kultdras un véstures joma, tomér uzsvéra, ka atsauce uz tradiciju nevar atbri-
vot ligumslédzéju valsti no pienakuma ievérot Konvencija un tas protokolos noteik-
tas tiesibas un brivibas.

Analizéjot religijas lomu izglitibas vidé Italija, Tiesa secinaja, ka iestades, pie-
nemot lémumu par krucifiksu saglabasanu valsts skolu klaseés, ir rikojusas atbilde-
tajas valsts ricibas brivibas robezas, kura tai atstata saistiba ar pienakumu ievérot
vecaku tiesibas nodrosinat saviem bérniem vinu religiskajai un filozofiskajai parlie-

cibai atbilsto$u izglitibu un macisanu.

6 Savickis un citi pret Latviju (Liela palata), Nr. 49270/11, 2022. gada 9. junijs.
7 Lautsi un citi pret Italiju (Liela palata), Nr. 30814/06, 2011. gada 18. marts.
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Liela palata 2017. gada pienéma spriedumu lieta S.A.S. pret Franciju?®, kas attie-
cas uz aizliegumu publiski nésat religisku sejas aizsegu. Sis aizliegums Francija tika
noteikts ar likumu 2010. gada. Aizliedzot ikvienam publiskas vietas nésat apgérbu,
kas paredzéts sejas aizseg$anai, atbildétaja valsts zinama meéra bija ierobezojusi plu-
ralismu, jo aizlieguma dél pie noteiktam religiskajam kopienam piederosas sievietes
vairs nevaréja publiskas vietas apliecinat savu personibu un paust savu parliecibu ar
pilnigi seju aizsedzosa plivura palidzibu. Francijas valdiba noradjija, ka runa ir par
reakciju uz praksi, kura Francijas sabiedriba tiek uzskatita par nesavienojamu ar
socialas komunikacijas pamatprincipiem un “kopa dzivosanas” prasibam. No $ada
viedokla raugoties, ir skaidrs, ka atbildétaja valsts centas aizsargat individu savstar-
péjas mijiedarbibas principu, kas, péc tas domam, bija butisks konteksta ne tikai ar
pluralismu, bet ari ar iecietibu un plasu redzesloku, bez ka nav iedomajama demo-
kratiska sabiedriba. Tadéjadi var teikt, ka atbilde uz jautajumu par to, vai sabiedris-
kas vietas ir vai nav atlauts nésat pilnu sejas aizsegu, ir sabiedribas izvéle.

Sados apstaklos Tiesai bija pienakums atbilstibu Konvencijai vértét zinima
meéra atturigi, jo izvértéSanas gaita vajadzéja parbaudit attiecigaja sabiedriba demo-
kratiska procesa rezultata panakto lidzsvaru. Visparéjas politikas jautajumos, kuros
viedokli demokratiska sabiedriba pilnigi objektivu iemeslu dé] médz bat Joti atskirigi,
iekspolitikas veidotaja lomai ir japieskir ipasa nozime. Minétaja gadijuma Francijai
bija plasa ricibas briviba un tas likumdevéjs ar savu izvéli nebija parkapis Konvenciju.

Izlasot Lautsi un S.A.S. lietas taisitos spriedumus, ir saprotams, ka Italijas tra-
dicija turét krucifiksus valsts skolu klasés vai Francija socialas komunikacijas labad
noteiktais aizliegums sabiedriskas vietas nésat pilnigi seju aizsedzo$u plivuru ir dala
no $o valstu konstitucionalas identitates. Tomér $ada argumenta izmantosana attie-
cigajos spriedumos nebiitu tos padarijusi stiprakus, bet - gluzi pretéji -, tikai klie-
détu skaidro katra no $iem spriedumiem Lielas palatas sniegto jautajuma butibas
analizi, aizsedzot to ar neskaidru jédzienu.

Lidzigu pieeju Tiesa izvéléjas jau minétaja Lielas palatas sprieduma lieta Hum-
pert u. c. pret Viciju, kura Liela palata (ar 16 balsim pret 1) nekonstatéja parkapumu
attieciba uz disciplinarsodiem, kas pieméroti skolotajiem ar ierédna statusu par to,
ka vini darba laika piedalijas arodbiedribas organizétajos streikos, tadéjadi parkap-
jot uz ierédniem attiecinato konstitucionalo aizliegumu streikot. Lai gan valsts ie-
rédnu streiku aizliegums ir nesaraujami saistits ar valsts dienesta konstitucionalo

reguléjumu Vacija un principa varétu tikt uzskatits par $is valsts konstitucionalas

8 S.A.S. pret Franciju (Liela palata), Nr. 43835/11, 2017. gada 1. jdlijs.
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identitates sastavdalu, Tiesa noléma $o argumentu neizvértét. Toties ta ripigi izana-
lizéja konkrétos lietas apstaklus un konstatéja, ka apstridétais pasakums nav pret-
runa civildienesta ierédnu arodbiedribu brivibu péc butibas, bet drizak atspogulo
dazadu potenciali konkuréjosu konstitucionalo intere$u pienacigu lidzsvarosanu un
izsvérsanu. Tadéjadi atbildétajai valstij pieskirta ricibas briviba netika parsniegta.

Tagad pievérsidos lietam pret Latviju, sakot ar spriedumu Savicka lieta, kura
batiska nozime ir Satversmes tiesas skaidrotajam konstitucionalas identitates jé-
dzienam, par kuru notikusas karstas debates gan pasa tiesa, par ko liecina spécigais
tiesne$u O’Lirijas, Grozeva un Lemmena kopigais atskirigais viedoklis, gan, pro-
tams, ari arpus tas, tostarp manu akadémisko komentétaju vida.

Saja zina es atrodos interesanta (bet ne neérta) situacija, proti, es piekritu gan
galvenajiem pieteikumu iesniedzéju paustajiem iebildumiem, gan ari tiesnesu vai-
rakuma izdaritajiem secinajumiem.

Ka jau esmu skaidri noradijis, es neatbalstu konstitucionalas identitates jé-
dziena izmantosanu Konvencija noteikto tiesibu parkapumu attaisnosanai. Tomér
Savicka lieta ir tiesi tas gadijums, kad jédziens “identitate” ir piemérots, tacu ta no-
zime ir visai Ipatnéja. Latvijas konteksta runa ir ne tik daudz par konstitucionalo
identitati Liguma par Eiropas Savienibu 4. panta 2. punkta izpratné, bet gan par ta-
das valsts starptautiski tiesisko identitati, kura ir bijusi arvalstu agresijas un ilgstosas
okupacijas upuris. Lai sniegtu pareizas atbildes uz dazadiem cilvéktiesibu izaicina-
jumiem, ar kuriem Latvija un citas analoga situacija eso$as valstis ir saskarusas kop$
neatkaribas atjaunosanas, ECT ka starptautiskai tiesu institacijai javeic pilnvértiga
starptautiski tiesiska konteksta, pieméram, okupacijas varas veiktas iedzivotaju par-
vietoSanas, analize. Tiesi $is fons, manuprat, ir tas, kas bttu janem véra, novértéjot
attiecigas valsts rasto risinajumu atbilstibu Konvencijai un Tiesas judikatirai.

Interesanti, ka vél jaunaku palatas spriedumu juridiskie komentari ta sauktajas
lingvistiskajas lietas Valiullina un citi pret Latviju® un DZibuti un citi pret Latviju'® uz
konstitucionalas identitates jédzienu bija koncentréti vairak neka Lielas palatas lieta
Savickis un citi pret Latviju. Patiesiba gan §is jédziens lieta Valiullina un citi tika piemi-
néts tikai garamejot (195. un 208. punkts) - tur, kur palata komentéja, “ka jautajumi,
kas attiecas uz nepieciesamibu aizsargat un nostiprinat valsts valodu, ir valsts konstitu-
cionalds identitates pamata un Saja sakara Tiesas uzdevums nav apsaubit konstitucio-

=

nalds tiesas vertéjumu, ja vien tas nav bijis patvaligs, bet to Tiesa Saja lieta nekonstate”.

9 Valiullina un citi pret Latviju, Nr. 56928/19 u.c., 2023. gada 14. septembris.
10 Dzibuti un citi pret Latviju, Nr. 225/20 u.c., 2023. gada 16. novembris.
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Abas §is jaunakas lietas attiecas uz Konvencija noteiktajam lingvistiskajam tie-
sibam, jo Ipasi tiesibam uz izglitibu mazakumtautibu valoda. Spriedumi, kas sta-
jas spéka $a ménesa sakuma, pilniba atbilst Tiesas judikatiirai, jo Tiesa $adas lietas
konstaté parkapumu (1. protokola 2. panta parkapums atseviski vai kopsakara ar
14. pantu), diezgan parmeérigas situacijas, pieméram, ja nav iespéjas macit maza-
kumtautibas bérnus vinu dzimtaja valoda (Belgijas lingvistiska lieta" attieciba uz
daziem sistémas aspektiem); kad bérniem, kuri pamatizglitibu ieguvusi dzimtaja
(grieku) valoda, vidusskola nebija pieejamas macibam $aja valoda atbilstosas telpas
(Lielas palatas spriedums Kipra pret Turciju'?); kad skolas tika piespiedu karta slég-
tas (Lielas palatas spriedums Catan un citi pret Moldovas Republiku un Krieviju®).
Tapat, manuprat, ievéribas cienigs ir fakts, ka Latvijas konstitucionala tiesa, izlem-
jot §is lietas, ir vértéjusi mazakumtautibu konstitucionalo tiesibu apjomu, ievérojot
attiecigos starptautisko tiesibu standartus. Jaatzist, ka konstitucionalas identitates
jédziens $ajas lietas nebit nav bijis izskiro$ais, var tikai apstiprinat to, ka valsts valo-
das aizsardziba patiesam pieder pie valsts identitates butibas.

Es ceru, ka mani secinajumi ir skaidri. No Eiropas Cilvéktiesibu tiesas per-
spektivas raugoties, ir butiski iedzilinaties konkrétos jautajumos un interesés, izvér-
téjot to, vai valsts nav parkapusi savas ricibas brivibas robezas, un, ja nepieciesams,
nevilcinoties pilniba iesaistities attiecigaja starptautiski tiesiskaja konteksta un ie-
nemt lidzsvarotu nostaju, nevis piemérot jédzienu “konstitucionala identitate” ka
tadu visaptvero$u terminu, kas varétu attaisnot atkapes no Konvencija un tas proto-
kolos nostiprinatajam tiesibam.

Tiesi $adu pieeju, manuprat, ir akceptéjusi ECT.

1" Lieta “par daziem likumu par valodu lietojumu izglitiba Belgija aspektiem” (spriedums par lietas batibu, Plénums),
Nr. 1474/62 u. c., 1968. gada 23. julijs.

12 Kipra pret Turciju (Liela palata), Nr. 25781/94, 2001. gada 10. maijs.
13 Catan un citi pret Moldovas Republiku un Krieviju (Liela palata), Nr. 43370/04 u. c., 2012. gada 19. oktobris.
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Paldies, ka atkal uzaicinajat mani uz Rigu. Man vienmér ir prieks Seit uztu-
réties, un, Skiet, §1 jau ir astota vai devita reize, kad esmu ieradies jusu skaistaja
pilséta. Esmu Joti pateicigs Satversmes tiesai, ka jiis turpinat pardomas par kon-
stitucionalo identitati. Iespéjams, starp mums ir dazi, kas doma, ka nav vérts tam
veltit laiku, jo tie, kas ir Luksemburga vai Strasbira, tik un ta neklausas. Tas drizak
kaité vinu pieejai — uzspiest savus risindgjumus dalibvalstim, to tiesam un tiesu sis-
témam. Tacu es domaju, ka ilgtermina nav alternativas iespéjas ka vien uzklausit
citam citu, macities citam no cita un, kaut ko iemacoties, ari korigét savu nostaju.
Tas attiecas ne tikai uz valstu konstitucionalajam tiesam, pieméram, Bundesverfas-
sungsgericht (Vacijas Federala konstitucionala tiesa), kura esmu stradajis 12 gadus
lidz pagajusajam gadam, bet arl uz misu draugiem Luksemburga, Strasbura, Riga
un citim tiesam. Sai sakara es vélos citét ministru, kurs teica, ka Eiropas Savieniba
nav pie mums ieradusies ka tads aréjs spéks, kas butu okupéjis masu valstis, —
né, més taja iestajamies brivpratigi. Jus iestajaties pirms 20 gadiem, més - pirms
70 gadiem. Tomér pievienosanas vienmeér ir notikusi uz tadu brivi noslégtu ligu-
mu pamata, kuri tika pienemti un ar likumu apstiprinati attiecigajos parlamentos.
Seit gan esmu nonacis pie nelielas pretrunas, ar kuru iepazistinasu jis un ari savu

cienijamo kolégi no Niderlandes.
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Manuprat, vairuma dalibvalstu Eiropas Savienibas tiesibu akti netiek uztver-
ti ta, it ka tie batu kadas svesas vai aréjas varas uzspiesti. Tomér tie tiek istenoti
attiecigo konstitticiju ietvaros un ievérojot tajas noteiktos ierobezojumus, citstarp
ari tadus, ko konstitticijas izvirza Eiropas integracijai. Vacijas Pamatlikums skaidri
paredz musu dalibu Eiropas Savieniba. Tomér ir ari zinamas robezas, ko nosprauz
misu ta saukta mizibas klauzula. To dévé ari par Pamatlikuma konstitucionalo
identitati. Muisu konstitticijas 79. panta treSaja dala ir skaidri noteikts Eiropas integ-
racijas ierobezojums, kas konstitticiju grozit tiesigajam likumdevéjam ir jaievéro un
tas nozimeé, ka neierobezota Eiropas Savienibas tiesibu parakuma aizstavji Karlsraé
neradis dzirdigas ausis. Més tadéjadi parakumu saprotam ka piemérosanas prieks-
rocibu, jo taja nav ieklauta hierarhizéta parakuma izpratne. Vacija ir federala valsts,
un parakuma princips tiek piemérots federacijas limena likumu un federalo zemju
limena likumu savstarpéjas attiecibas. Savukart Eiropas Savienibas Tiesas attistita
piemérosanas prioritate nozimé, ka konkrétaja gadijuma noteicosie ir Eiropas Sa-
vienibas tiesibu akti. Sis jau ir kas cits. Tie nav tikai tuksi vardi. Hégelis gan savulaik
teicis, ka vardi ir svarigi, un tas, kas nav vardos izsakams, nemaz neeksisté.

Nemot to véra, es uzskatu, ka nav vajadzibas saskanot konstitucionalas iden-
titates un Eiropas kopéjas vértibas, jo Eiropas Savieniba ir pasu augsto ligumsleé-
dzéju pusu izveidota un augstajam ligumslédzéjam pusém ir kopigas vértibas, kas
noteiktas Liguma par Eiropas Savienibu 2. panta. Skaidrs, ka més visi ievérojam
tiesiskumu, cilvéka cienu, demokratiju, socialo labklajibu un citas taja noteiktas vér-
tibas. Vacijas Federala konstitucionala tiesa to naca pie $adas atzinas, izskatot lietu
Ocotox Daten (Ecotox Data), ko es sagatavoju pirms trim gadiem. Es to esmu citéjis
sava raksta vacu valoda. Lieta bija saistita ar tadas veterinaras ierices apstiprinasanu
Vacija, kura taja laika jau bija apstiprinata Lielbritanija, un Vacijas administraci-
ja bija pielavusi kladu. Jautajums bija par to, saskana ar kadiem standartiem $ada
klada butu javérté? Saskana ar Eiropas Pamattiesibu hartu vai saskana ar Pamatli-
kumu? Pirmaja gadijuma tas batu hartas 16. pants, bet otraja - masu Pamatlikuma
12. pants “Profesijas izvéles briviba” Un més nonacam pie secinajuma, ka neatkarigi
no ta, kuru normu més piemérotu, rezultats tik un ta batu viens un tas pats.

Atgriezoties pie ANO 1946. gada Statiitiem, jaatzime saikne starp cilvéka cienu
un pamattiesibam vai vismaz brivibu un vienlidzibu. Lidziga struktara ir izveido-
jusies ari attieciba uz aizsardzibas apjomu, parkapumiem un samérigumu. Pastav
pamatgarantija, ko més saucam par Wesentlichkeitgarantie (pamattiesibu batibas
neaizskaramibas garantija). Tatad, no abstrakta un akadémiska skatpunkta rau-

goties, var secinat, ka $aja gadijuma pastav kopigas vértibas pamattiesibu joma,
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bet tas pats attiecas arl uz visparéjam vértibam, pieméram, tiesiskumu un demo-
kratiju. Pastav zinama konkretizacijas pakape, ta es to sauktu. Nevis novértéjuma
robeza, bet gan konkretizacijas joma, jo misu 27 valstis ir diezgan atskirigas, ieskai-
tot $o valstu juridiskas tradicijas un akadémisko domu. Dazas valstis ir monarhijas,
citas iedibinata republikaniska parvaldes forma, kas, pieméram, Francija saskana
ar tas konstitiicijas 89. panta, Skiet, piekto dalu ir valsts konstitucionalas identitates
sastavdala. Manuprat, lidzigs noteikums ir ierakstits ari Italijas konstitacija. Vacija ir
federala valsts. Musu federalisma pieredze ir attistijusies jau kop$ 13. gadsimta, un
varbtt tapéc més uz varas vertikalo sadalijumu un ta ievéro$anu uzstajam mazliet
vairak neka citas valstis. Més pievérsam lielaku uzmanibu kompetencu sadalei, neka
tas ir citas tiesiskas iekartas.

Spriedze un atskiribas nemaz nav tik lielas. Es tagad nerunaju par launpratigu
izmantoganu. Pieméram, jiisu minéta lieta par streiku aizliegumu. Saja lieta, kura es
ari piedalijos, més 79. panta treSo dalu nepiemérojam, jo tai nebija nozimes. Valsts
dienesta garantijas Vacija ir noteiktas Pamatlikuma 33. panta. Sis pants nav dala no
konstitucionalas identitates. Likumdevéjs, grozot konstitticiju, varétu valsts dienes-
tu atcelt. Tapéc atsauksanas uz konstitucionalo identitati minétaja lieta batu laun-
pratiga. Problémas rodas no ta, ka més visi esam cilvéki. Ja tiesas sédé piedalisies
tris juristi, tad mums bas Cetri viedokli par to, ka attieciga lieta butu jarisina. Nekad
nav viena vieniga, proti, pareiza risinajuma. Diemzél ir viena autoritativa atbilde uz
konkréto risindgjumu. Un tas visu maina, jo tur, kur ir iesaistiti cilveki, paradas ar1
iedomiba, domasana par prestizu, parlieciba, socializacija, saiknes un citas lietas,
vardu sakot, viss, kas ir patvaligi subjektivs.

Tas viss, pat ja més to neapzinamies, ietekmé lémumu. Tapéc ir acimredzama
vél viena lieta, es joprojam pieturésos pie Ecotox Data lietas pieméra: ja Luksembur-
ga konkretizé kadu vértibu, pieméram, brivibu izvéléties profesiju, vini var nonakt
pie cita, nevis pie ta rezultata, pie kura, konkretizéjot to pasu vértibu, nonaktu meés,
niderlandiesi vai Eiropas Cilvéktiesibu tiesa. Tatad jautajums ir drizak nevis par to,
ka saskanot vértibas, bet gan par to, ka sadzivot ar dabisko un neizbégamo spriedzi,
kas pastav tikai un vienigi tadél, ka lietas izskati$ana ir iesaistitas vairakas tiesas. Ja
mums batu tikai viena tiesa — Konstitucionala tiesa vai tiesa Luksemburga, es citéju
Lénartsa (Lenaerts) kungu -, tad nebtitu nekadu problému. Mums bitu viens risi-
najums, un tas batu autoritativs. Un tas mani vedina uz pardomam, ka mums batu
lielaka uzmaniba japievérs atbildigo tiesu, konstitucionalo tiesu, Eiropas Savieni-
bas Tiesas un Cilvéktiesibu tiesas savstarpéjai sasaistei un sadarbibai. Teorétiski tas

viss ir noteikts tiesibu normas. Tacu, ka jis, ministres kundze, jau teicat, Eiropas

30



Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija un tapat ari ligumi ir dzivi
instrumenti. Ja tie ir dzivi instrumenti, tad tie var attistities pavisam citadi, neka
to ieceréjusi dibinataji vai ligumu veidotaji. Tadéjadi, iespéjams, radisies spriedze.
Tiesi ar to ari manai tiesai Luksemburga nacas saskarties pédéjo 15 gadu laika.
Jautajums ir $ads: vai starptautiska liguma, kas bija ieceréts ka dzivs instruments,
konkretizacija joprojam ir pienemama? Cik talu ta sniedzas? Un atlauSos visparigu
piezimi: ja més aplikojam EST judikatiru, esmu jau noradijis, ka instrumenti, kas
tika veidoti vienotajam tirgum, tostarp piemérosanas prioritate, lidzvértibas prin-
cips, effet utile un citi, ir perfekti izstradati un ieviesti. Tacu, ieskatoties ligumos, més
redzam, ka ir ari citi principi, kas nodro$ina dazadibu vienotibas ietvaros, tadi ka,
piemeéram, kompetencu pieskirsanas princips, kuram, péc maniem novérojumiem,
gan nav lielas nozimes, samériguma princips, kuram, péc maniem novérojumiem,
tapat praksé nav izskirosas nozimes kompetencu sadalé starp Eiropas Savienibu un
tas dalibvalstim, subsidiaritates princips un vél citi principi. Tatad zinama spriedze
pastav, tadé] musu draugiem Luksemburga bitu japardoma sava nostaja un, iespé-
jams, jaturpina attistit savu dogmatiku, ja ta varétu sacit. Ciktal runa ir par Eiropas
Savienibas tiesiskas kartibas un dalibvalstu tiesiskas kartibas attiecibam, risinajums
“meés lemjam, jis paklaujaties” nekadi nav uzskatams par labu risindjumu.

Juridiskam risinajumam ir jaspéj parliecinat. Tam jabut iekséji saskanigam. Ar-
gumentiem jabut tadiem, kuriem jas ka konkrétas valsts konstitucionalas tiesas ties-
nesis vai citu jurisdikciju tiesu tiesnesis varétu arl nepiekrist, bet kuri batu vismaz
pielaujami. Kameér tas ta nav un ja tas ta nav, tad mums ir gratibas. Ineta un es, un
vél divi kolégi, esam izstradajusi priekslikumu, ka saskanot atskirigo domasanu $ada
veida konferencé, kas ir vieta savstarpéjas sapratnes panaksanai un iespéjam maci-
ties. Viens no priekslikumiem ir tads, ka EST vajadzétu vairak ieklausities taja, ko
saka valstu konstitucionalas tiesas. Mans novérojums ir tads, ka ta dod prieksroku
sadarbibai ar zemaka limena visparéjas jurisdikcijas tiesam, jo tas vieglak paklaujas.
Lietam, kuras izskata minétas tiesas, nepiemit politiskas dimensijas. Civiltiesas un
administrativajas tiesas ir mazak varas spélu. Lietas, kas nak no konstitucionalajam
tiesam, parasti ir sarezgitakas. Nevélos atgriezties pie lietam, kuras esmu sagatavojis
saistiba ar Eiropas Centralo banku, par tam es varétu runat vismaz stundu. Tomér,
manuprat, tas ir principials jautajums.

Mans priekslikums ir $ads - kadél nedot vardu valstu tiesam? Saskana ar
Tiesas Statttu 24. pantu tas butu iespéjams jau tagad, vismaz dazi kolégi Luksem-
burga $im viedoklim piekrit. Tacu varétu ari grozit ligumus un ieviest sava veida

apgrieztu lagumu sniegt prejudicialu nolémumu, - tas atvieglotu risinajumu lieta,
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kura joprojam tiek izskatita Vacijas Federalaja konstitucionalaja tiesa. Vairums no
jums, iespéjams, zina Egenberger lietu. Saja lieta galvenais jautajums ir par to, vai
Vacija darbojosas protestantu baznica varéja pieprasit, lai persona, kas vélas taja
tikt pienemta darba, butu attiecigas draudzes loceklis. Konkrétais darbs bija vadibas
procediiras dokumenta sagatavosana. EST atzina, ka attiecigais priek$nosacijums
nav nepiecieSams, un zinama meéra piespieda protestantu baznicu pienemt darba
Egenbergeres (Egenberger) kundzi un noslégt ar vinu ligumu, kaut ari vina nav pie-
deriga $ai konfesijai. Baznicas un valsts attiecibas neap$aubami ir plass jautajums.
Vai tas ir saistits ar konstitucionalo identitati? Neesmu parliecinats, ka tiesa par to
lems. Tomér $adi jautajumi daudzas Eiropas valstis ir loti sensitivi. Vacija ir biju-
$as divas konstitucionalas asamblejas — viena bija Weimarer Nationalversammlung,
kura pienéma Veimaras konstitaciju 1919. gada, otra — bija Parlamentarische Rat
1948./49. gada, neesmu parliecinats, ka EST nems véra $adas nianses.

Risinajumi pie kadiem nonaca konstitucionalas asamblejas 1919. un
1948./49. gada bija sarezgita rakstura kompromiss starp baznicas pasnoteiksanas
tiesibam un attiecibam ar valsti. Nenemt véra Sos apstaklus un lietas izskatisana
ignorét Vacijas valdibas norades, ka Federalas darba tiesas noléemums nav pareizs,
liecina vai nu par zinasanu trikumu vai ari par augstpratibu. Péc tam lieta atgriezas
atpaka] un Baznica iesniedza konstitucionalo stidzibu Vacijas Federalaja konstitu-
cionalaja tiesa, kur $is lietas izskatiSana joprojam turpinas. Ja vien EST batu vérsu-
sies ar kaut vai abstrakti formulétu lagumu Karlsraes tiesa par to, kada ir korekta
baznicas un valsts attiecibu interpretacija, tas butu ieviesis lielaku skaidribu. Ir ari
citi lidzekli, kurus varétu uzlabot, lai paaugstinatu Tiesas gatavibu iesaistities dialo-
ga. Nenak par labu ari tas, ka sesu gadu terminu EST var pagarinat atkal un atkal no
jauna, tadéjadi cilveki paliek tiesa gandriz vai 30 gadus. Visas citas tiesas termins
ir ticis saisinats, pieméram, Strasbara lidz deviniem gadiem, bet padomé - lidz
12 gadiem. Ja kads cilvéks tiesa strada 30 gadus, vin$ klast loti ietekmigs. Vins par-
spéj kolégus un diez vai vél ir pietiekami atvérts jaunam atzinam, jaunam idejam
un pat jaunam sadarbibas iespéjam. Man butu vél dazi citi ieteikumi, bet tos més

varétu apspriest paneldiskusija.



2. paneldiskusija

Eiropas sabiedrisko kartibu
ietekmeéjosais Eiropas konsenss



Arturs Kucs

Latvijas Republikas Satversmes tiesas tiesnesis

Uzruna par jautajumiem, kas saistiti ar
Eiropas sabiedrisko kartibu ietekmeéjoso
Eiropas konsensu

Jédziens “Eiropas konsenss” ir Eiropas Cilvéktiesibu tiesas (turpmak — ECT) ra-
dits, un Tiesa to jau sen izmanto ka vienu no Eiropas Cilvéka tiesibu un pamatbri-
vibu aizsardzibas konvencijas (turpmak - Konvencija), dziva instrumenta, doktrinas
elementiem. Tomér metodologija, saskana ar kuru tiesa konstaté konsensa esibu un
sekas, kas izriet no $is konstatacijas, ir jautajumi, kas prasa lielaku skaidribu. Ir batiski,
lai valstu tiesas attieciba uz konkrétu tiesibu jomu neizdaritu no ECT atskirigus seci-
najumus. Turklat skaidriba par konsensa analizes izmanto$anas metodologiju zinama
méra pasargatu ECT no kritikas par tas aktivismu, 1pasi obrid, kad - ka jau noradija
bijusais tiesas priekssédétajs Roberts Spano (Robert Spano) — valstis arvien klajak izra-
da neapmierinatibu ar to, ka par tam butiskiem jautajumiem lemj starptautiskas tiesas.

Eiropas konsensa jautajumu es apliko$u no Satversmes tiesas tiesnesa per-
spektivas un uzmanibu pievérsi$u $adiem diviem aspektiem:

- pirmkart, Eiropas konsensa loma Eiropas pamattiesibu aizsardzibas sistéma,

proti, ECT un Eiropas Savienibas Tiesas (turpmak — EST) judikatira;

- otrkart — ka konsensa analogija tiek izmantota musu tiesas praksé.
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Meés, Eiropas Savienibas dalibvalstu augstako tiesu tiesnesi, spriezot par pa-
mattiesibu interpretaciju un piemeéros$anu, darbojamies daudzlimenu pamattiesibu
aizsardzibas sistéma. Més nevaram atlauties zemaku pamattiesibu aizsardzibas li-
meni, neka to nodrosina ECT, vai, ja lieta ir saistita ar Eiropas Savienibas tiesibu
aktu piemérosanu, zemaku aizsardzibas limeni, neka to nodrosina Eiropas Savieni-
bas Pamattiesibu harta vai ES tiesibu akti kopuma.

Kada loma $aja daudzlimenu sistéma, $aja dazado valstu un starptautisko tiesu
mijiedarbiba ir Eiropas konsensam?

Eiropas konsenss kalpo ka instruments pamattiesibu konvergences panaksanai
$aja daudzlimenu sistéma, kuras pamata ir kopigas Eiropas vértibas. Konsensa ideja
atspogulo $is vértibas, kas ir kopigas Eiropas Savienibai, Eiropas Padomei un val-
stim. Visparigi runajot, es varétu minét demokratiju, tiesiskumu un cilvéktiesibas.
Konkrétaks piemérs varétu bit tiesu varas neatkariba, par ko liecina nesena EST un
ECT judikatira.

Tomér domstarpibas rodas, kad tiek interpretéta tiesibu pieméro$anas joma,
pieméram, tiesibas uz privatas dzives neaizskaramibu vai viendzimuma paru ju-
ridisko atzi$anu, vai kad tiek lemts par jaunam vai apstridétam tiesibam, kas biezi
vien ir saistitas ar sabiedribai jutigiem morales jautajumiem, pieméram, dzivibu un
navi, piekluvi eitanazijai vai abortiem, vai surogatmaternitati.

Eiropas konsenss ir dala no tiesu dialoga un mijiedarbibas. Ja tiesa, analizé&jot
dalibvalstu iekséjas sistémas attistibu, atrod kopigu pamatu un pieradijumus par sa-
biedribas vértibu mainu, ta izmanto evolutivo Konvencijas interpretaciju un sasau-
rina valstim pieskirto ricibas brivibu. Taja pasa laika tiesa atzist, ka valsts limeni var
rasties potenciali jutigi morali vai étiski jautajumi, kuri ir saistiti ar konkrétu lietu
un kuros nav panakts konsenss, un tadéjadi dod valstim lielaku ricibas brivibu. Ka
pieméru var minét neseno ECT spriedumu lieta Y. pret Franciju, kura tiesa, atzistot
Eiropas konsensa trikumu, atturéjas uzlikt Francijas likumdevéjam pienakumu no-
drosinat tresas dzimuma kategorijas registracijas iespéju.

Attieciba uz EST ir bijis vismaz viens piemérs - lieta C-550/07, kura EST ka ES
tiesibu avotu aplikoja notikumu attistibu un konstitucionalas tradicijas visas 27 ES
dalibvalstis. Tomér jautajumu par to, kapéc ir tik maz atsaucu uz kopéjo konstitu-
cionalo tradiciju jédzienu un vai vispar ir atsauces uz to péc Pamattiesibu hartas pie-
nemsanas, es atstasu musu cienjjamam kolégim EST pirmajam generaladvokatam
Macejam Spunaram (Maciej Szpunar), lai vin3 to izklastitu plasak.

Turpinajuma miné$u dazus piemérus, kas saistiti ar konsensa mekléjumiem

Latvijas Republikas Satversmes tiesas praksé.
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Satversmes tiesa salidzino$o analizi neizmanto parak biezi. Tomér dazkart més
atsaucamies uz citu Eiropas Padomes un Eiropas Savienibas dalibvalstu tiesibu aktu
analizi. Tas tiek darits divu mérku dél. Pirmkart, lai gan norisém citas dalibvalstis
nav izgkiro$as ietekmes uz tiesas secinajumiem, jo sabiedriskais, vésturiskais un nu
jau ari geopolitiskais konteksts dazadas valstis ir atskirigs, tiesa var izmantot $is ana-
lizes rezultatus ka vienu no secinajumu izdari$anai nepiecie§amajiem elementiem.

Otrkart, $ada analize var uzlabot musu spriedumu legitimitati. Tas ir ipasi sva-
rigi tad, ja tiesai sakara ar sabiedriba notiekosam parmainam nakas parskatit savu
iepriekséjo judikattru.

Minésu divus nesenus piemeérus, proti, lietas, kuras més mekléjam konsensu,
un vienu pieméru, kas ilustré zinamu neskaidribu attieciba uz konsensa panaksanu.

Pirma lieta bija saistita ar aizliegumu profesionala militara dienesta karaviriem
pievienoties politiskajam partijam. Més apliikojam ECT judikataru un Eiropas Pa-
domes dalibvalstu tiesisko reguléjumu un konstatéjam, ka reguléjumi ir loti dazadi.
Nemot véra $o secinajumu, ka ari vairakus citus faktorus, tostarp pasreizéja geopoli-
tiskaja konteksta aktualo nepieciesamibu saglabat armijas politisko objektivitati, més
secinajam, ka $ads aizliegums neparkapj prasitaju tiesibas uz biedrosanas brivibu.

Otra nesena lieta bija saistits ar aizliegumu parlamenta deputatiem, kuri at-
teikusies no vakcinacijas pret Covid-19, piedalities parlamenta sédés, tostarp pat
tieSsaiste.

Meés izskatijam Eiropas Padomes dalibvalstu tiesibu aktus un tiesu praksi un
secinajam, ka esam unikali, jo nekur citur sads, tik talejoss pasakums netika ieviests.
Lai gan citu Eiropas valstu prakse nevaréja but izskirosais faktors, tik talejosa iero-
bezojuma nepiecieamibas izskaidro$anai tomeér bitu nepieciesami labi pamatoti
iemesli. Janem véra, ka savulaik Latvija patieSam saskaras ar ievérojamam prob-
léemam - ar Covid-19 saistitas mirstibas limenis $eit bija visaugstakais Eiropa un
vakcinacijas limenis loti zems. Sie apstakli varéja biit par iemeslu atskirigai pieejai.
Tomér tiesa atzina, ka tik talejosa ierobezojuma noteik$ana ievéléta parlamentar-
ieSa tiesibam nav sameériga. Satversmes tiesa uzsvéra, ka bija svarigi nodrosinat to,
lai parlamentarajas debatés par $o jautajumu tiktu pausti un izklastiti visdazadakie
deputatu un iedzivotaju viedokli.

Tresaja lieta tiesa atzina viena vecaka - viendzimuma para puses - tiesibas uz
bérna kopsanas atvalinajumu un lidz ar to tika skarts ari plasaks jautajums par vien-
dzimuma gimenu juridisko atzisanu. So spriedumu loti asi kritizéja dala sabiedribas
un ari dazi politiki, kuri apgalvoja, ka tiesa esot iesaistijusies juridiskaja aktivisma

un parsniegusi savas pilnvaras.
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Saja lieta tiesa savu spriedumu pamatoja ar cilvéka cienas un nediskriminacijas
jédzieniem, atzistot, ka likumdevéjam ir jaizveido tiesiskais reguléjums viendzimu-
ma paru socialekonomisko tiesibu atzi$anai un aizsardzibai, tacu preciza attieciga
reguléjuma satura un ievieSanas mehanismu izstrade tika atstata Saeimas zina. At-
klats paliek jautajums, vai konsensa metodes izmantosana $aja lieta butu veicinajusi
sprieduma legitimitati un plagaku atbalstu.

Citstarp $1 lieta ilustré problému, ar kuru més, valstu tiesnesi, dazkart varé-
tu saskarties, proti, gritibas noteikt, kad ECT formulé jaunu standartu saskana ar
Konvenciju un pamatojoties uz Eiropas konsensu.

Latvijas Republikas Satversmes tiesas spriedums tika pienemts tikai divus ga-
dus pirms batiska ECT sprieduma lieta Fedotova pret Krieviju, kura ECT konstatéja
skaidru tendenci attieciba uz valsts pienakumu juridiski atzit viendzimuma parus.

Ja Satversmes tiesa butu nolémusi, ka viendzimuma paru neatziana nav
pretruna Satversmei, tas varétu nozimét Konvencijas parkapumu. Tomér tolaik,
Satversmes tiesai pienemot attiecigo nolémumu, ECT judikatara nebija skaidri no-
teikts, vai $aja jautajuma pastav Eiropas konsenss.

Tatad ir palikusi atklati vairaki jautajumi par metodologiju un kritérijiem, péc
kuriem ECT konstaté Eiropas konsensa esibu. Pieméram, cik lielam jabut véra pe-
mamo valstu skaitam vai kadi juridiskie avoti (starptautiskie ligumi) butu janem
veéra. Skaidru kritériju noteik$ana palidzétu gan izvairities no iespéjamiem konflik-
tiem, gan nodrosinat stabilaku $a jédziena pamatu.

Nobeiguma vélos atsaukties uz bijuso Vacijas Federalas konstitucionalas tiesas
priekssédétaju Andreasu Foskali (Andreas Vofskuhle), kurs teica, ka Eiropas konsen-
sa veido$anas nav vienvirziena process, kura valstu tiesas uzdod jautajumus ECT vai
EST. Pasreizéja daudzlimenu pamattiesibu aizsardzibas sistéma prasa, lai visi dalib-
nieki, tostarp valstu tiesas un Eiropas tiesas, atturétos no izolacionisma un ievérotu
atvértibas un dialoga principus. Valstu augstakajam tiesam butu jainterpreté un tas
patie$am interpreté tiesibas atbilstosi sabiedriba notiekosajam parmainam, tadéjadi
ne tikai nodrosinot efektivu cilvektiesibu aizsardzibu nacionalaja liment, bet ari vei-

cinot Eiropas konsensa veidosanos.



Macejs Spunars (Maciej Szpunar)

Eiropas Savienibas Tiesas pirmais generaladvokats

levads

Sis paneldiskusijas temats ir “Eiropas sabiedrisko kartibu veidojogais Eiropas
konsenss”, un man radies iespaids, ka es ka Eiropas Savienibas Tiesas (turpmak —
EST) loceklis tieku lagts skaidrot galvenokart $adu jautajumu: ka (mainigais) Eiro-
pas konsenss tiek ieviests Eiropas Savienibas tiesibu sistéma?

Mana prezentacija sastavés no divam dalam. Pirmaja dala es pievérsisos Savieni-
bas tiesibu aktu specifikai konsensa veidoganas konteksta. Saja nolika bis janem véra
ipasa EST loma, jo no tas viedokla pamattiesibu interpretacija nav paspietiekama. Ka
trapigi izteicas Tiesas priek§sédétajs, Eiropas Savienibas Pamattiesibu harta ir Eiropas
Savienibas tiesibu aktu “éna” Ta ir saisto$a tikai dalibvalstu tiesam, “kad tas isteno
Savienibas tiesibu aktus”. Var teikt, ka pirma dala bis drizak aprakstosa un veltita tam,
kas jau ir zinams (tacu tas nenozimeé, ka attiecigajos jautajumos nebutu pretrunu).

Otraja dala pievérsiSos konkrétam jautajumam, kas ilustré tadu konsensa vei-
dosanas aspektu, kur§ nav acimredzams un ir saistits ari ar Eiropas Savienibas ka
parnacionalas politijas specifiku. Es atsauksos uz lietu, kura paslaik tiek izskatita
un kura es darbojos ka generaladvokats. Parasti gan es izvairos no $adu gadijumu
apspriesanas, tacu $oreiz atlau$os iznémumu. Mans atzinums $aja lieta jau ir sniegts.
Es vélos apspriesties ar jums ne tik daudz par to, ko esmu ierosinajis sava atzinuma,

bet vairak gan par izaicinajumiem, ko $§i lieta izvirza EST.
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Pirma dala

Ka jau tika minéts, es nedomaju iedzilinaties Eiropas konsensa koncepcija,
ko Eiropas Cilvéktiesibu tiesa izmanto, interpretéjot Eiropas Cilvéka tiesibu un pa-
matbrivibu aizsardzibas konvenciju (turpmak - Konvencija). Pietiek ar noradi, ka
Eiropas Cilvektiesibu tiesa, izmantojot Eiropas konsensa koncepciju, gadu gaita ir
izstradajusi, pilnveidojusi un kalibréjusi interpretacijas instrumentu, kas aptver da-
libvalstu tiesibu aktu un prakses kopigo pamatu konkréta jautajuma. Eiropas Cil-
véktiesibu tiesa to izmanto tad, ja Konvencija ir neskaidra (proti, ja pati konvencija
nav skaidra vai nav iedibinata precedenta, Tiesa var nemt véra dalibvalstu praksi).

Mans - nekada zina ne revolucionars - atskaites punkts ir tas, ka vésturis-
ki, pirmajos gadu desmitos, EST, pienemot spriedumus, nebija vajadzibas meklét
Eiropas konsensu. Saja zina Eiropas Savienibas tiesiska kartiba bitiski atskiras no
Konvencijas, ka es to méginasu paskaidrot.

Eiropas Cilvéktiesibu tiesa, télaini izsakoties, ir Konvencijas tiesiskas uzrau-
dzibas mehanisms. Pamattiesibu interpretacija to butibas dé| jau péc definicijas ir
arkartigi delikats uzdevums. Iespéjams, ka pamattiesibas vairak neka lielaka dala
citu jomu tiesibu ir tiesa véstures, vértibu un sabiedribas apsvérumu emanacija. Da-
zados regionos un valstis ta ir atskiriga. Tapéc Eiropas konsensa panaksana ir neat-
nemama tadas starptautiskas tiesas sastavdala, kada ir Eiropas Cilvéktiesibu tiesa. Ja
ir vélésanas ar Konvenciju noteikt konkrétus standartus visam - nu jau 46 - Eiropas
Padomes dalibvalstim, tad jaatrod kopsaucéji, vienlaikus atstajot valstim pietiekami
daudz manevrésanas iespéju savas politikas isteno$anai.

Manuprat, Eiropas Savienibai un jo ipasi tas priek$tecém - Eiropas Ekonomikas
kopienai un Eiropas Kopienai — $§adu problému nebija. Vairakas valstis apvienojas
tadel, lai istenotu ligumos noteiktus mérkus. Par $iem mérkiem bija (un ir) konsenss:
muitas savienibas, iekséja tirgus, liberalas konkurences politikas izveide utt. Kad da-
libvalstis véléjas atkapties no $a konsensa, Tiesai, ja ta tika aicinata to darit, bija japie-
nem lémums. Konkréti izmantojot samériguma principu, Tiesa atrada risinajumus.
Tas biezi vien bija sarezgits uzdevums. Tomér tas bija vieglak neka tagad definét Eiro-
pas konsensu, jo tajos laikos konsenss — vairak vai mazak - jau bija definéts ligumos.

Laika gaita situdcija ir mainijusies. Sim parmainam ir divi iemesli, bet tiem
abiem ir viena sakne: politologi to dévé par funkcionalas parklasanas efektu. Citiem
vardiem sakot, Eiropas Savieniba un tas prieksteces — Eiropas Ekonomikas kopiena
un Eiropas Kopiena — kluva par savu panakumu upuriem.

Pirmkart, sakotnéjos ligumos paredzéta sistéma paplasinajas un saka “elpot”. Ar-

vien biezak uznémeéji un citi tirgus dalibnieki - liela méra pateicoties 60. gadu sakuma

39



EST noteiktajiem parakuma un tiesas iedarbibas principiem -, vérsdamies pret dalib-
valstim, atsaucas uz “savam” ekonomiskajam brivibam. Tiesai peksni bija jarisina tadi
jautajumi, kas vairs nebija ieks$éja tirgus jautajumi $aura nozimeé, bet drizak gan “dzi-
vesveida” jautajumi, parvaldibas jautdjumi un jautajumi par to, ka parvaldit sabied-
ribu. Minésu tikai divus spilgtus piemérus no daudziem - Tiesai tika uzdots risinat
tik sarezgitus jautajumus ka tirdznieciba svétdienas (saistiba ar “precu brivu apriti”)
vai aborti (saistiba ar “pakalpojumu sniegsanas brivibu”). Ka Tiesa risinaja attiecigas
lietas? (Tagad es runaju ar priek§sédétaja atlauju.) Tiesa §is lietas izskatija pragmatiski,
un o pieeju var raksturot ka “neiejauksanos”. Ta vieta, lai meklétu Eiropas konsensu,
Tiesa konstatéja, ka §is lietas neietilpst ES tiesibu aktu piemérosanas joma vai, pre-
cizak, attiecigo iekséja tirgus pamatbrivibu loka. Tadéjadi butiskaja Keck lieta Tiesa
konstatéja, ka tirdzniecibas nosacijumi (pieméram, tirdznieciba svétdienas) principa
neietilpst brivas precu aprites joma. Tikpat svarigaja Grogan lieta Tiesa konstatéja, ka
pastav “parak vaja saikne” starp attiecigo pasakumu (Irijas abortu kliniku reklamas
kampanu Apvienotaja Karalisté) un pakalpojumu snieg$anas brivibu. Drosi vien butu
godigi atzit, ka Tiesa tolaik sprieda gudri. Neviena no abos manos pieméros minéta-
jiem jautdjumiem nebija un joprojam nav konsensa. Kapéc Eiropas Savienibas tiesibu
aktos butu janosaka tas, ko (dazam) dalibvalstim batu grati ievérot?

Otrkart, kop$ Vienota Eiropas akta pienems$anas 1987. gada Savienibas kom-
petence lidz ar katru liguma parskatisanu ir nepartraukti paplasinajusies. It ipasi
brivibas, drosibas un tiesiskuma telpa (kas ir saisinats apziméjums nosacjjumiem
iecelo$anai Eiropas Savieniba un parvieto$anas brivibai Eiropas Savienibas ietvaros)
Eiropas Savienibas tiesibu joma aktualizéja jau péc definicijas loti jutigus jautaju-
mus, tadus ka patvéruma un imigracijas politika, koordinéta atgriesanas politika,
Eiropas apcietinasanas orderis, un tie ir tikai dazi pieméri. Turklat $o attistibu veici-
naja ari spéka stajusies Eiropas Savienibas Pamattiesibu harta, jo jebkurai situacijai,
kas ietilpst Eiropas Savienibas tiesibu aktu darbibas joma, ir jaatbilst $ai hartai un, ja
nepiecie$ams, jatiek vértétai, nemot véra hartas prasibas.

Vél jo vairak, ka jau minéju ievada, mums ir jaatceras, ka EST - pretéji Eiropas
Cilvektiesibu tiesai — nav cilvéktiesibu tiesa $a varda $aura nozimé. Tas galvenais
uzdevums nav “aizsargat pamattiesibas’, bet gan, ka noteikts Liguma par Eiropas
Savienibu 19. panta, nodrosinat, “ka tiek ievérots tiesiskums ligumu interpretéSana
un piemérosana”. Tas, ka Tiesai, pildot savu uzdevumu, pamattiesibas biezi vien ir
nozimigas, ir acimredzams, tomér tas ir tikai viens no daudziem aspektiem.

Turpinajuma es vélétos ilustrét problémas, ar kuram Tiesa saskaras tad, kad tai

noteikta jautajuma ir japanak Eiropas konsenss. 2017. gada Achbita un Bougnaoui
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lietas bija ierosinatas par privata darba devéja visparéju aizliegumu darba vieta
izmantot redzamus religiskos simbolus.

Seit jauzsver, ka EST - at3kiriba no Eiropas Cilvéktiesibu tiesas - nevaréja gluzi
vienkarsi pieskirt attiecigajai dalibvalstij “lielu ricibas brivibu”, jo EST ir — ka més jau
redzéjam Liguma par Eiropas Savienibu 19. panta — augstaka iestade, kas interpreté
Eiropas Savienibas tiesibu aktus, konkrétaja gadijuma -Vienlidzigas nodarbinatibas
direktivu.'* Tadé] Tiesai nebija citas izvéles ka vien autonomi noteikt vienotu pa-
reizo religiskas diskriminacijas nozimi saskana ar direktivu. Tas noziméja, ka EST
bija janosaka pareizais lidzsvars starp abam individualajam tiesibam, proti, tiesibam
netikt diskriminétam religijas dé] un brivibu veikt uznémeéjdarbibu, attieciba uz Sa-
vienibu kopuma un konkrétajas lietas. Jaatzist, ka lidzsvara piemeérosana attieciba
uz abu lietu konkrétajiem faktiem tika atstata valstu tiesu zina, tacu visus butiskos
tiesibu jautajumus visaptverosi un vienlidzigi izléma pati EST.

Interpretéjot Vienlidzigas nodarbinatibas direktivu, Tiesa atzina, ka aizliegu-
mu var attaisnot ar stingriem nosacijumiem: 1) neitralitate pret klientiem: uznému-
mam japierada patiesa nepiecieSamiba péc neitralitates saskarsmé ar klientiem, un
aizliegums japiemeéro objektivi un sameérigi attieciba uz visiem religiskajiem simbo-
liem, ne tikai galvassegam; 2) ipasas ar konkréto darbu saistitas prasibas: aizliegums
var but pamatots attieciba uz konkrétu amatu, ja var pieradit, ka attiecigais aizlie-
gums ir objektivi nepieciesams konkrétu veicamo uzdevumu izpildei, nevis balstits
uz visparigiem pienémumiem vai stereotipiem.

Es uzskatu, ka $aja lieta tika panakts loti labs lidzsvars starp diviem Skietami
konkuréjosiem redzéjumiem par to, ka butu risinami ar religiju saistiti jautajumi
neprivataja sfera: Francijas laicité pieeju un - sauksim to par Vacijas pieeju — neitra-
litates pieeju. Galu gala dalibvalstim, tapat ka privatajiem darba devéjiem, ir diezgan
plasas iespéjas saskanot konfliktéjosas pamattiesibas, ja vien tas isteno objektivu
politiku un spéj sniegt parliecino$u argumentaciju. Manuprat, vislabakais veids, ka
panakt Eiropas konsensu, ir $ads: pielaut zinamu elastibu, ja vien tiek ievérots sa-
meériguma princips.

Vél viens piemeérs, kas noderigs Eiropas konsensa panaksanai, ir plasu rezonan-
si izraisijusi Melloni lieta. Melloni kungs bija Italijas pilsonis, un vinam Italija tika
izvirzitas apstdzibas kriminallieta, bet vin$ neieradas uz tiesas sédi. Italijas iestades
izdeva Eiropas apcietinasanas orderi (turpmak - EAO) Melloni kunga izdo$anai

no citas ES dalibvalsts. Spanijas, EAO izpilditajas valsts, tiesa lidza EST paskaidrot,

14 Padomes 2000. gada 27. novembra Direktiva 2000/78/EK, ar ko nosaka kopéju sistému vienlidzigai attieksmei pret
nodarbinatibu un profesiju.
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vai Spanijas tiesa var parskatit Italijas tiesas spriedumu aizmuguriski pirms attieci-
gas personas izdos$anas. Citiem vardiem sakot, jautajums bija par to, vai Spanija var
piemérot augstaku pamattiesibu standartu neka Italija. Tiesa noléma, ka izpilditaja
valsts nevar parskatit notiesajoso spriedumu pirms personas izdosanas. Ta noradi-
ja, ka Eiropas Savienibas Pamattiesibu hartas 53. pants lauj dalibvalstim piemérot
augstakus pamattiesibu standartus (parasti izrieto$us no attiecigas valsts konstitiici-
jas) neka harta noteiktos, ja ES tiesibu akts liek valstij veikt isteno$anas pasakumus.
Tacu attieciba uz EAO $adi istenosanas pasakumi nav paredzéti. Dalibvalstim EAO
ir jaizpilda bez jebkadas papildu ricibas brivibas. Tapéc Spanija nevaréja piemérot
augstaku pamattiesibu standartu. Ari $aja gadijuma Eiropas konsenss tika izsme]osi
izklastits attiecigaja Eiropas Savienibas tiesibu akta — EAO.

Ka pédéjo pieméru manas uzstasanas pirmajai dalai es vélétos isi aplakot EST
spriedumu lieta Jeremy E. Ari $aja gadijuma runa bija par EAO. Lielbritanijas pil-
sonim tika izvirzitas apsiidzibas par bérna nolaupisanu Apvienotaja Karalisté. Va-
ras iestades izdeva EAO, un vin$ tika notverts Francija. E kungs piekrita tam, ka
tiks izdots Apvienotajai Karalistei, tacu pauda bazas par “specialitates noteikuma”
piemérosanu. Sis noteikums aizsarga saskana ar EAO izdotas personas no papildu
apstidzibam, kas nav saistitas ar sakotnéjo nodarijumu. F kungs véléjas parsadzét
lémumu par vina izdoSanu bez specialitates noteikuma ievérosanas garantijas. Gal-
venais jautajums lieta bija tas, vai ES tiesibu akti (Pamatlémums par EAO) lauj da-
libvalstim $adas situacijas piedavat parsadzibas iespéjas, pat ja tas aizkaveé izdosanu.
EST noléma, ka pamatléemums neliedz dalibvalstim piedavat parstudzibas iespéjas,
pat ja to rezultata tiks aizkavéts izdosanas process. Sads 1émums tika pienemts tadeél,
ka pamatlémuma dalibvalstim tika atstata iespéja pienemt turpmakus istenoSanas
pasakumus. Tiesa noléma (citéju): “Nemot véra to, ka pamatlémums faktiski nesa-
tur detalizéti izstradatus noteikumus, un bijusa EKL 34. pantu, kura valsts iestadém
ir atstata iespéja izvéléties formu un metodes, kas vajadzigas, lai sasniegtu vélamos
pamatlémumu rezultatus, jasecina, ka pamatléemums atstaj valsts iestadém ricibas
brivibu attieciba uz konkréto veidu, kada tas istenos pamatléemuma izvirzitos mér-
kus, tostarp attieciba uz iespéju paredzét parsadzibu ar apturosu iedarbibu uz léemu-
miem, kas saistiti ar Eiropas apcietinasanas orderi.”

Rezumeéjot jateic, ka lieta Jeremy E tika pielauta zinama dazadiba un tas, ka
pamattiesibu aizsardzibas limenis dalibvalstis var bat atskirigs. Vai ir pretruna ar
Melloni lietu? Es teiktu: nebut ne. Jautajums ir tikai par Eiropas Savienibas likumde-

véja izraudzito saskanosanas pakapi.
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Otra dala

Ta nu es nonaku pie otras dalas, kura es aplakosu EST izskatito lietu Real Mad-
rid Club de Futbol (turpmak - Real Madrid).

Laikraksta “Le Monde” tika publicéts raksts, kura bija apgalvots, ka futbola
klubi “Real Madrid” un “Barcelona” ir iesaistiti dopinga lieto$ana. Futbola klubs
“Real Madrid” un ta galvenais arsts iesiidzéja “Le Monde” tiesa par neslavas cel$anu.
Péc ilgstosas tiesvedibas 2014. gada Spanijas tiesas izskira lietu par labu prasitajiem
un piesprieda 390 000 eiro futbola klubam “Real Madrid” un 33 000 eiro ta arstu
komandas loceklim.

2018. gada futbola klubs “Real Madrid” un ta galvenais arsts Parizes tiesa pie-
prasija Spanijas tiesas sprieduma izpildi. Pirmas instances tiesas priek$sédétajs atlava
izpildit spriedumu, tacu Parizes Apelacijas tiesa $o lémumu atcéla, pamatojoties uz
to, ka “attiecigajiem sodiem bija atturosa ietekme uz apsiidzéto iesaistiSanos sabied-
ribas interesu jautajumu publiska apspriesana” un tadéjadi ir acimredzama pretruna
Francijas arpolitikai. Interesanti, ka Apelacijas tiesa gan atsaucas uz Francijas tiesibu
aktiem un Konvencijas 10. pantu (varda briviba), bet tiesi noradija tikai uz Eiropas
Savienibas Pamattiesibu hartas 11. pantu, lai gan lietas butiba neskar Eiropas Savie-
nibas tiesibas.

Futbola klubs “Real Madrid” iesniedza sidzibu Francijas Kasacijas tiesa, kura
uzdeva Eiropas Savienibas Tiesai prejudicialo jautajumu par to, vai dazi Briseles
I Regulas (parstradata versija) noteikumi (45. panta 1. punkta “b” apak$punkts kop-
sakara ar 34. panta 1. punktu un 45. panta 2. punktu) un Eiropas Savienibas Pamat-
tiesibu hartas 11. pants ir jainterpreté tadéjadi, ka dalibvalsts var atteikt tada sprie-
duma izpildi, kas pienemts par Eiropas Savienibas Pamattiesibu hartas 11. panta
garantétas varda brivibas parkapumu.

Si lieta, protams, ir arkartigi sarezgita — ta skar dazadus jautajumus, kas saistiti
ar sabiedrisko kartibu, savstarpéjo uzticé$anos, pamattiesibam un dazadu pamat-
tiesibu aizsardzibas limenu (Eiropas Savienibas, Konvencijas, valstu konstitticiju)
mijiedarbibu. Un, ka jau teicu, man nevajadzétu Seit pievérsties saviem prieksliku-
miem, kas ietverti $a gada 8. februari pasludinatajos Generaladvokata secinajumos.

Tadé] laujiet man izklastit dazas problémas, ko $§i lieta izgaismo saistiba ar
Eiropas konsensu un Eiropas Savienibas sabiedriskas kartibas veidosanu.

[sak sakot, runa ir par to, vai dalibvalsts var atsaukties uz sabiedriskas karti-
bas klauzulu, atsakoties izpildit cita dalibvalsti pienemtu spriedumu, kas, iespéjams,
parkapj plassazinas lidzeklu brivibu (t. i., pamattiesibas, ko aizsarga Konvencija,

Eiropas Savienibas Pamattiesibu harta un valstu konstiticijas).
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1. So situaciju vél vairak sarezgi fakts, ka lieta ir nozime vél citim pamattiesi-
bam, kas runa par labu sprieduma izpildei.
Saskana ar Eiropas Cilvéktiesibu tiesas judikatiru Konvencijas 6. panta
1. punkts (kuram atbilst Hartas 47. panta otra dala) ir piemérojams arvalstu
galigo spriedumu izpildei un atteikums atlaut $ada sprieduma izpildi var
nozimeét iejauksanos pieteikuma iesniedzéja tiesibas uz taisnigu tiesu.'s

2. Vél viens elements, kas atbalsta izpildi, ir savstarpéja uzticésanas — savstar-
péja uzticésanas, ko ikviena dalibvalstis dava citas dalibvalsts tiesibu sisté-
mai un tiesu iestadém. Si savstarpéja uzticésanas nozimé, ka valsts tiesibu
vai Eiropas Savienibas tiesibu nepareizas pieméros$anas gadijuma katras da-
libvalsts tiesiskas aizsardzibas lidzeklu sistéma lidz ar Liguma par Eiropas
Savienibas darbibu 267. panta paredzéto prejudiciala noléemuma procediru
sniedz pietiekamu garantiju individiem.
Briseles I Regula (parstradata versija) ir viens no daudziem uz So principu
balstitajiem instrumentiem. Fiziskajam personam principa ir jaizmanto
visi tiesiskas aizsardzibas lidzekli, kas ir pieejami saskana ar izcelsmes da-
libvalsts tiesibu aktiem. Iznemot tos gadijumus, kad tiesiskas aizsardzibas
lidzek]u izmantosana izcelsmes dalibvalsti ipasu apstaklu dél ir parak ap-
grutinata vai neiespéjama, personam ir jaizmanto visi cita dalibvalsti pie-
ejamie tiesiskas aizsardzibas lidzekli, lai sabiedriskas kartibas parkapums
tiktu preventivi noveérsts. (Jisu informacijai — $aja lieta atbildétaji nesek-
migi centas apstridét Spanijas tiesas léemumu Eiropas Cilvéktiesibu tiesa).
Tadel minétas Regulas 46. panta 2. punkta ir noteikts: “Arvalsts tiesas sprie-
dumu nekada gadijuma nevar parskatit péc butibas”

3. Visbeidzot par labu izpildei liecina ari lidzveértigas aizsardzibas prezumpcija.

Saskana ar labi zinamo lidzveértigas aizsardzibas prezumpciju, kas izriet no Ei-
ropas Cilvéktiesibu tiesas judikatiiras un ir piemérojama dalibvalstim, da-
libvalsts riciba, ko ta veikusi savu no dalibas Eiropas Savieniba izrietoso pie-
nakumu ietvaros, ir pamatota, ja pamattiesibas tiek aizsargatas tada veida,

ko var uzskatit par vismaz lidzvértigu Konvencija noteiktajam.
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ECT 2016. gada 23. maija spriedums lieta “Avotins pret Latviju” (CE:ECHR:2016:0523JUD001750207, 96. punkts un
citéta judikatara).

ECT 2008. gada 29. aprila sprieduma lietd “McDonald pret Franciju” (CE:ECHR:2008:0429DEC001864804) tika atzits,
ka atteikums atlaut attiecigo spriedumu izpildi bija tas pats, kas iejauksanas prasitaja tiesibas uz taisnigu tiesu, kas ga-
rantétas ECPAK 6. panta 1. punkta. Ta 2011. gada 3. maija sprieduma lieta “Négrépontis-Giannisis pret Griekiju” (CE:E-
CHR:2011:0503JUD005675908, 89.-92. punkts) tika secinats, ka ar atteikumu atzit bérna adopciju, kas tika piespriesta
Amerikas Savienotajas Valstis, pamatojoties uz to, ka 81 adopcija ir pretruna ar tas dalibvalsts sabiedrisko kartibu, kura
atzisana tika lugta, ir parkapts ECPAK 8. un 14. pants, ka ari 6. panta 1. punkts. Konkrétak, konstatéjot $o pirmo divu
noteikumu parkapumu, ECT vienkarsi noradija, ka tas dalibvalsts tiesas veikta “sabiedriskas kartibas” jeédziena interpre-
tacija, kura tiek ligta atzi$ana, nedrikst bt patvaliga un nesamériga.



4. Pirms pievérsisos Eiropas sabiedriskas kartibas (valstu politikas) satura ana-
lizei, vélos pievérst jisu uzmanibu vél vienam svarigam aspektam, kas ilustré
hartas piemérosanas sarezgitibu. Ieprieks minétaja ar dopinga skandalu sais-
titaja lieta Konvencija, bez Saubam, bija pilniba piemérojama gan Spanijas,
gan Francijas tiesvediba. Tacu hartas aspekta probléma ir sarezgitaka.

No vienas puses, Spanijas tiesas Harta vispar netika piemérota — gluzi vien-
karsi tapéc, ka personas tiesibu aizsardziba, tostarp aizsardziba pret neslavas
cel$anu, ir pilnigi arpus Eiropas Savienibas tiesibu aktu darbibas jomas.

No otras puses, ar bridi, kad izpildes pieteikums ir iesniegts Francijas tiesa,
Harta klast piemérojama. Eiropas Savienibas tiesibu akti, t. i., Briseles I Re-
gula (parstradata versija), ir juridiskais pamats Spanijas tiesu nolémumu
izpildei. Tadé] uz mums attiecas Eiropas Savienibas tiesibu akti un mums ir
japiemeéro Eiropas Savienibas Pamattiesibu harta.

5. Tas nozimé, ka Francijas tiesam ir pienakums piemérot Hartu, ja tas ap-
sver iespéju noraidit Spanijas léemuma izpildes pieteikumu, atsaucoties uz
sabiedrisko kartibu.

Vai sabiedriskas kartibas apsvérumi ir tikai valsts tiesibu jédziens?

6. Saja gadijuma es atkartoju tézi, ko esmu aizstavéjis daZos no maniem ie-

prieks sniegtajiem secinajumiem.
Ka apstiprina Liguma par Eiropas Savienibu 2. pants, dalibvalstim ir kopi-
gas veértibas, un tas ievéro un aizsarga $o vértibu kvintesenci jeb kodolu, kas
nosaka Eiropas Savienibas ka kopéjas tiesiskas kartibas identitati.'” Ir grati
atrast pieméru tam, ka dalibvalstu kopigas vértibas varétu tikt atspogulotas
vél reprezentativak, neka tas atspogulotas Harta. Dazkart to dévé par Eiro-
pas Savienibas identitati péc analogijas ar nacionalo identitati, kas minéta

Liguma par Eiropas Savienibu 4. panta 2. punkta.

Secinajumi

Es nesaubos, ka zinams konsenss par pamattiesibu aizsardzibu ir butisks Eiro-
pas tiesiskas telpas darbibas elements. Konsensa nepiecie$amiba izpauzas daudzas
dimensijas. Tas ir jautajums diskusijai — tadai ka maséja - par to, ka més visi kopigi

varétu veidot $o konsensa koncepciju.

17 Saja zina sk. EST 2022. gada 16. februara spriedumu lieta " Ungarija/Parlaments un Padome”, (C156/21, EU:C:2022:97,
127. punkts).



DZordzs Lecs (George Letsas)

Londonas Universitates koledzas (University College London)

tiesibu zinatnu profesors

Kopigas veértibas, nevis konsenss

Man ir liels gods piedalities $aja nozimigaja pasakuma, kur loti trapigi rakstu-
rota tiesu loma, proti, “konkretizét kopigas vértibas, kas vieno Eiropu” Tas ir loti
aktuals temats, jo Eiropu vienojosas vértibas un tiesu loma to aizstavésana ir batiski
apdraudétas. Eiropas iestazu pamata ir tris savstarpéji saistitas vértibas: demokrati-
ja, cilvéktiesibas un tiesiskums. Ta¢u pédéjo 15 gadu laika vairaku faktoru dél dau-
dzas Eiropas valstis ievélétajiem politikiem radusies spéciga motivacija atteikties no
$§im vértibam. Sie faktori ir 2008. gada sakusies finan3u krize, arvien pieaugosais to
migrantu skaits, kuri vélas iecelot Eiropa no Azijas un Afrikas, ka ari migracija Ei-
ropas ieksiené un nesena pandémija. Visi $ie faktori kopuma ir radijusi satraukumu
un nedrosibas sajitu velétaju vida, ka ari novedusi pie populistisku politisko partiju
veido$anas. Viena no $a politiska populisma uzplaukuma atskirigajam iezimém ir
apzinati méginajumi apiet institucionalas kontroles mehanismus - ne tikai parsta-
vibas demokratijas, bet ari tiesu varas noteiktos.

Tadél, kad més spriezam par to, kadai vajadzétu bat konstitucionalo tie-
su lomai Eiropas vértibu konkretizéSana, mums butu jasak ar izaicindjumu,

ko daudzi visu politisko spektru parstavosi cilvéki aizvien biezak met tiesam:
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kapéc vispar tiesam vajadzétu but pieskirtai jebkadai lomai? Tas nemaz nav aka-
démisks jautajums. Valstis principa var nolemt, ka jaizstajas no Eiropas Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak - Konvencija) vai Ei-
ropas Savienibas (ka to jau izdarijusi Apvienota Karaliste). Daudzas Eiropas valstis
var izskirties par tadiem konstitiicijas grozijumiem, kas ierobezotu konstituciona-
lo kontroli, un dazas valstis $o iespéju jau ir izmantojusas. Akadémiskajas debatés
$o izaicinajumu uzstajigi uzsvéra ari DZeremijs Valdrons (Jeremy Waldron): ja reiz
pastav sapratigas domstarpibas par tiesibam, tad kapéc par tam batu jalemj ties-
nesiem, kuri nav vélétas amatpersonas, bet mums visiem - tikai ar masu parstavju
starpniecibu? Ja meés spésim atbildét uz fundamentalo jautajumu, kapéc jabut ta, ka
tiesam ir nozimiga loma tiesibu interpretacija, tad varésim sniegt labaku atbildi uz
jautajumu par to, ka tiesam vajadzétu konkretizét Eiropas vértibas.

Patiesam, man $kiet, ka pasreizéjas debates par Eiropas Cilvéktiesibu tiesas (turp-
mak - Strasbiiras tiesa) lomu jo Ipasi izriet no plasi izplatitajiem skeptiskajiem viedok-
liem par to, vai Strasbuiras tiesai batu jauznemas nozimiga loma. Pirmais, ko komenté-
taji $adas debatés steidz pieminét, ir fakts, ka Strasburas tiesa ir starptautiska tiesa, kas
sanem pieteikumus no 46 valstim ar atskirigu politisko kultiiru, vésturi un identitati.
Citiem vardiem sakot, izejas punkts ir tads, ka tiesas legitimitate jau no pasa sakuma
ir bijusi trausla un ierobezota. Visbiezak minétais iemesls ir tas, ka no Strasbiiras tiesas
jurisdikcijas — atskiriba no savam konstitucionalajam tiesam - ligumslédzéjas valstis
var izvairities, izstajoties no Konvencijas vai — kas, iespéjams, ir vél sliktak — paliekot
Konvencija, bet atsakoties izpildit Strasbiiras tiesas spriedumus un tadéjadi apdraudot
visu sisttmu. Valdosais viedoklis ir tads, ka Strasburas tiesa nav uzskatama par tadu
tiesu, kas dazu ligumslédzéju valstu vértibas uzspiestu citam valstim, jo ta vienlidz
respekté visas ligumslédzéjas valstis, pamatojoties uz to kopigajam vértibam.

Tiesi §is bazas par Strasburas tiesas legitimitati ir iemesls, kas licis tai izstradat
savas labi zinamas konsensa un ricibas brivibas doktrinas. Konsensa doktrina ir atbil-
de uz nepieciesamibu risinat gan ligumslédzéju valstu iekséjas, gan savstarpéjas dom-
starpibas. Savukart ricibas brivibas doktrina ir atbilde uz nepiecieS$amibu ievérot kat-
ras ligumslédzéjas valsts identitati un neuzspiest dazu valstu vértibas citam valstim.

Es sava darba jau teju 20 gadu garuma esmu loti asi kritizéjis tiesu par to, ka
ta par interpretacijas lidzekliem izmanto konsensu un ricibas brivibu. Tacu $odien
méginasu paskaidrot, kapéc tiesas legitimitates apdraudéjumi ir drizak skietami
neka reali un kapéc tiesai pieder pédéjais vards jautajuma par to, kas ir Eiropas
kopéjas vertibas. Tapat centi$os paskaidrot, ka ideja par Eiropas kopéjam vértibam

nav tas pats, kas Eiropas konsenss, un $ie jédzieni ir janoskir.
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Veélos sakt ar senu lietu — Tyrer pret Apvienoto Karalisti. Pirms vairak neka
50 gadiem, 1972. gada, Entonijs Tairers (Anthony Tyrer), 15 gadus vecs zéns, ieradas
vietéja policijas iecirkni Menas sala, Apvienotaja Karalisté, sava téva pavadiba. Poli-
cisti vinam lika novilkt bikses un apaksbikses un noliekties virs galda. Divi policisti
vinu turéja, bet tresais saka pért ar bérza zagaru. Sita tik spécigi, ka no zagara atlaza
gabali. Zéna tévs nespéja to noskatities un uzbruka policistam, méginot vinu aptu-
rét. Pirms tam jau skola zéns tika sodits, sitot ar n@iju, un péc tam vins nepilngadigo
tiesa bija atzinis savu vainu uzbrukuma citam skolénam. Zénam tika piespriesti tris
sitieni ar bérza zagaru. Kad lieta nonaca Eiropas Cilvéktiesibu tiesa Strasbiira, ta
atzina, ka zéna cilvéktiesibas ir parkaptas, jo pérSana ar zagaru ir pazemojoss sods.
Velak, 1983. gada, Strasburas tiesa (lieta Campbell un Cosans pret Apvienoto Kara-
listi) ari atzina, ka Lielbritanijas skolas ka discipliné$anas metode izmantotie miesas
sodi, pieméram, pérsana ar siksnu vai ndju, ir cilvéktiesibu parkapums. Pateicoties
$iem diviem spriedumiem, miesas sodi tika pilniba atcelti visas Apvienotas Karalis-
tes skolas un bérnu tiesibas kluva par Eiropas méroga likumdos$anas prioritati.

Es noradiju uz $o lietu tadél, ka, nemot véra masdienu standartus, tajos skiet ne-
parprotami konstatéjams cilvéktiesibu parkapums. Tagad més uzskatam par passapro-
tamu to, ka likums sadus sodus aizliedz. Tac¢u 70. gadu sakuma tas ta nebija. Daudzas
valstis, pieméram, Apvienotaja Karalisté, miesas sodi vél nebija atcelti. Ka minétaja
lieta apgalvoja Menas salas generalprokurors, miesas sodi Menas sala nav izraisijusi
sabiedribas sasutumu. Tomér man $kiet acimredzams ari tas, ka 1972. gada miesas sodi
bija tikpat nesavienojami ar cilvéktiesibam, ka tagad. Tiesa noradija uz faktu, ka Apvie-
notaja Karalisté miesas sodi tiek izmantoti preventiviem mérkiem - tiesi tapéc, ka tie ir
pazemojosi, jo tiesi tapéc cilvéki censas no tiem izvairities. Citiem vardiem sakot, britu
skolas un iestades izmantoja miesas sodus ka lietderigu lidzekli disciplinas un kartibas
panaksanai bérnu vida. To izmanto$anai nebija nekada sakara ar cilvektiesibam.

Tomér gribu pievérst uzmanibu §adam aspektam, un tas ir izSkirosais: ja tiesa
Tyrer lieta butu méginajusi parbaudit Eiropas konsensa esibu attieciba uz miesas
sodu aizliegumu, ta nebttu to atradusi. Un ta nav nejausiba. Konsenss darbojas tadas
konkrétas tiesibu normas limeni, kura pieskir istenojamas tiesibas. Turklat Eiropas
demokratijam ir raksturigi vairaki politiski trakumi, kuri tas parasti kavé pienemt
tadus tiesibu aktus, kas izbeigtu cilvéktiesibu parkapumu praksi. Seit ir atziméjamas
visas Eiropas demokratijas vérojamas Cetru veidu endémiskas politiskas sekas.

Pirma un vismazak apstridama ir politiska inerce. Reformas, pieméram, ta-
das plasi izplatitas prakses ka miesas sodi atcel$ana, prasa lielu palinu veltianu

likumdosanas aktu mainiSanai, un valdo$ajai partijai ir jaiegulda daudz resursu,
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lai to nodrosinatu viena tas pilnvaru termina. Jebkura vélésanu cikla valdibas prio-
ritates parasti ir saistitas ar ekonomiku un neatliekamu sabiedribas problému risi-
nasanu. Pat tad, ja elektorats sava vairakuma reformu atbalsta, ta parasti tiek pilniba
istenota daudz vélak, péc daudziem vélésanu cikliem.

Otrs un visbiezakais trikums ir vélésanu izmaksas. Plasi izplatitas prakses iz-
beigsana noteikti izjauks dazu vélétaju ceribas, jo viniem gluzi vienkarsi naksies
savu praksi pielagot jaunajiem noteikumiem. Valdosa partija parasti vairak balsu
zaudeé tad, ja ta uzsak jaunu likumdog$anas reformu, neka tad, ja ta pielayj ar cil-
vektiesibam nesavienojamu praksi. Svarigi, ka §1 likumsakariba apstiprinas pat tad,
ja sabiedribas vairakums reformu atbalsta un saprot, ka cilvéktiesibas to pieprasa.

Treskart, daudzas steidzami risinamas cilvéktiesibu problémas nemaz nav ie-
klautas politiskaja darba kartiba. Vélétajiem par tam nav nekada prieksstata, jo upu-
riem trikst politiskas parstavibas. Tas parasti attiecas uz imigrantiem un bégliem,
bérniem, ieslodzitajiem, cilvékiem ar garigam slimibam un daudzam citam lidzi-
gam kategorijam. Biezi vien attiecigajas lietas izgaismojusies cilvéktiesibu jautajumi
nemaz netiek dariti zinami likumdevéjam, kur nu vél risinati likumdosanas cela.

Ceturtkart, ir iespéjams tas, ka valdiba istermina politisko ieguvumu labad
gluzi vienkarsi neievéro jau iedibinatas tiesibas, ka to paslaik dara Apvienotas Kara-
listes valdiba, istenojot savu planu Ruanda. Eiropas vienpratiba par cilvéktiesibam
var izplénét vienas dienas laika tikai tapéc vien, ka dazas valstis censas mazinat vé-
létaju bazas par imigracijas paplasinasanos.

Es Seit pieminéju tikai §is Cetras endémiskas politiskas nepilnibas (ir vél ari
citas), lai noraditu, ka vienpratibas trakums likumdosanas vai sabiedriskas domas
limeni ir neizbégams. Tac¢u - un tas ir mans viedoklis - tas nebit neatklaj tadas Ei-
ropa dzili iesaknojusas vai pamatotas ar cilvéktiesibam saistitas nesaskanas, kas lik-
tu Strasburas tiesai baZities par tas legitimitati vai atturéties no iejauksanas. Ne jau
domstarpibas vértéjuma par tiesibam netikt paklautam necilvécigai un pazemojosai
attieksmei bija tas, kas kavéja miesas sodu atcel$anu. Tiesa Tyrer lieta pirms tam,
kad ta noléma, ka $ie sodi ir necilvécigi un pazemojosi, pat necentds — un pareizi
darija, ka necentas - parbaudit, cik daudzas valstis jau miesas sodus ir atcélusas.

Tapéc parasti jebkura bridi ir ievérojama aizture starp to, ko prasa cilvéktie-
sibas, un ligumslédzéju valstu likumdosana un sabiedriskaja doma konstatéjama
konsensa pakapi. Nemot véra $o neatbilstibu, mums jajauta: vai tiesai butu jagaida
tik ilgi, kameér visas valstis vai lielakaja dala valstu netiks panakts konsenss, vai ari
tai batu javirzas uz prieksu un jalemj par konkrétiem parkapumiem, aicinot valstis

tos pienacigi novérst un tadéjadi tam noradot pareizo celu?
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Es uzskatu, ka tiesai ir jauznemas vadosa loma. Viens no svarigiem iemesliem,
kas liek man ta domat, ir tas, ka nav cita veida, ka iepriek§ minétie mazoritarajam
demokratijam raksturigie politiskie defekti varétu tikt izskausti. Ja $o defektu dél
nebitu jespéjams lemt par konkrétiem parkapumiem, tad neatgriezeniski ciestu
tadas vertibas ka cilvektiesibas un tiesiskums, tiesai patvaligi liedzot pieteikumu ie-
sniedzéjiem vinu tiesibas. Pieméram, par patvalu varétu bt runa tad, ja aizsardziba
pret necilvécigu un pazemojosu izturé$anos butu atkariga no ta, vai vairums Eiro-
pas valstu vélétaju un politiku beidzot ir vienojusies par nepiecieSamibu pienemt
pret necilvécigu un pazemojosu izturésanos vérstus tiesibu aktus. Par patvalu bitu
runa tad, ja Entonijs Tairers butu zaudéjis savu lietu tikai tapéc vien, ka pieteikumu
iesniedzis nevis tagad, bet desmit gadus agrak.

Tiesiskums prasa, lai tiesas konsekventi ievéro noteiktus, attiecigos avotos at-
zitus tiesibu principus. Strasbiras tiesai ir saistosas vértibas un principi, kas izteikti
abstraktaja Konvencijas valoda. Konvencija nav ierakstits uz $im vértibam un princi-
piem attiecinams nosacijums, ka ikviena lieta, kas tiek izskatita tiesa, jatiek panaktam
konsensam. Ja ligumslédzéjas valstis butu gribéjusas, lai tiesa atturas no Konvencijas
vértibu konkretizésanas, tas Konvencijas teksta nebiitu izmantojusas abstraktu va-
lodu, bet butu ietvérusas konkrétu un izsmelosu tiesibu sarakstu. Tiesiskums tiktu
parkapts, ja saskana ar attiecigajiem tiesas izstradatajiem tiesibu principiem butu ne-
piecieSama interpretacija, bet tiesa no tas atturétos tapéc, ka to neatbalstitu sabiedris-
ka doma vai ievélétie politiki. Sis pédéjais apsvérums vispar nav juridiski nozimigs.

Tacu es vélos noradit uz kadu visparigaku aspektu saistiba ar tiesu lomu jebkura
demokratija. Jebkura tiesa,, vai ta butu starptautiska tiesa vai konstitucionala tiesa,
sava judikatiira izstrada materialtiesiskus principus attieciba uz tiesibam, kuras ta in-
terpreté. Citiem vardiem sakot, tiesu uzdevums ir konkretizét abstraktas tiesiskajai
kartibai piemitosas vértibas. Otra valsts vara — likumdevéja vara - So funkciju nevar
veikt. Likumdo$ana péc savas butibas ir neviendabigs, pretrunigs, selektivs un léns
process. Nevienas valsts likumdos$anas vésturé nav saskatama laba saskana starp tie-
siskas kartibas vértibam un tiesibu aktos ietvertajam normam. Tikai tiesa var ar inter-
pretacijas palidzibu nodrosinat konsekventu tiesisko kartibu, veicinot tas vértibu sa-
skanotibu un attiecinot to arl uz gadijumiem, kad likumdevgjs ir pienémis vai apzinati
nav pienémis tiesibu aktus partijisku vai politisku apsvérumu dél. Tas ir pienakums,
ko tiesiskums uzliek tiesam, pat tadam starptautiskam tiesam ka Strasbuiras tiesa. Tas
legitimitates primarais pamats ir nevis ligumslédzéju valstu griba, bet gan tiesiskums.

Tagad vélos iet vél talak un uzsveért, ka Strasbiiras tiesa jau orientéjas — lai ari ne

konsekventi — uz kopéjam vértibam, nevis uz konsensu. Tiesa ir ignoréjusi konsensu
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daudzas nozimigas lietas. Ta ir atzinusi, pieméram, $adas tiesibas: arlaulibas bérnu
tiesibas uz tadu pasu attieksmi, kada ir pret lauliba dzimusiem bérniem (Marckx pret
Belgiju), homoseksualu personu tiesibas iesaistities seksualas darbibas un netikt par
to paklautam kriminalvajasanai (Dudgeon pret Apvienoto Karalisti), pécoperacijas
transseksualu tiesibas uz to jauna dzimuma atzi$anu ar likumu (Goodowin un I pret
Apvienoto Karalisti), religisko minoritasu tiesibas praktizét savu religiju un netikt par
to paklautam kriminalvajasanai (Kokkinakis pret Griekiju), homoseksualu tiesibas uz
adopciju ar tadiem pasiem noteikumiem, kadi attiecas uz heteroseksualiem (E. B.
pret Franciju), ieslodzito tiesibas nezaudét vélésanu tiesibas bez iz8kiribas un auto-
matiski péc notiesasanas (Hirst pret Apvienoto Karalisti) un daudzas citas tiesibas.

Dazas no $adam lietam tiesa atzimés, ka “veidojas” konsenss vai ka tas ir vé-
rojams vairuma valstu, vai ka tas ir atrodams nevis Konvencija, bet citos starptau-
tiskos noligumos vai starptautiskajas tiesibas kopuma. Tacu tas nav nekas cits ka
konsensa idejas atzisana tikai vardos. Konsenss, kas veidojas, nemaz nav konsenss.
Konsenss nav ari to valstu uzskaitijums, kuras atzist kadas konkrétas tiesibas. Vai-
rakuma princips ir saistits ar neparvaramam grutibam, proti, tas izraisa jautajumus.
Pieméram, cik daudzam valstim batu kaut kam japiekrit? Eiropas Padomes valstu
absolitajam vai relativajam vairakumam? Vai lielakajai dalai valstu, kuras attieci-
gais parkapums notiek? Vai lielakajai dalai valstu, kuras notikusas debates vai veikti
konkréti likumdosanas pasakumi? Tie nav juridiski jautajumi, kuros tiesa varétu
sevi atbilstosi apliecinat. Tiem nav nedz pamata Konvencijas teksta, nedz saiknes ar
atzitiem tiesibu principiem.

Turklat pat tad, ja tiesa parbauda to, vai vairakums ligumslédzéju valstu ir kon-
krétas tiesibas atzinusas savos tiesibu aktos, tas argumentacija konsensam butiba
nav nekadas nozimes. Tiesa parasti veic garu un pamatigu attiecigo jautajumu juri-
disko analizi un tikai juridiskas argumentacijas beigas piebilst, ka ir pieradijumi par
Eiropas konsensu. Konsenss tiek pieminéts gluzi vienkarsi tapéc, lai novérstu bazas
par savu legitimitati. Bet, ja tiesas legitimitates pamata ir tiesiskuma princips, tad sis
bazas nemaz nav pamatotas. Pilnveidojot cilvéktiesibu pamatprincipus, tiesa pilda
savu juridisko uzdevumu, proti, nodrosina to, ka cilvéktiesibas dod labumu visiem
Eiropas iedzivotajiem. Nevienas atseviskas cilvéktiesibas nevarétu tikt padaritas par
vélésanu politikas svarstibu kilniecém, ja tas ir skaidri pamatotas ar tiesas judikati-
ra noteiktajiem tiesibu principiem.

Savus $odien paustos argumentus apkopojot, esmu nonacis pie rezuméju-
ma. Parasti tiek uzskatits, ka konsenss ir problémas risinajums. Tacu probléma

ir tada, ka Strasbuiras tiesai tritkst abstrakto Konvencijas vértibu konkretizésanai
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nepieciesamas legitimitates. Orientéjoties uz konsensu, tiesa atsaucas uz ligumslé-
dzéjam valstim, no kuram ta, ka varétu domat, iegtist nepieciesamo legitimitati. To-
meér es centos pieradit, ka ta ir pseidoprobléma un piedavatais risinajums drizak
grauj Eiropas vértibas neka kalpo tam. Tiesas legitimitates galigais pamats ir nevis
ligumslédzéju valstu vai to elektorata vairakums vai sabiedriska doma, kas ir mai-
nigi lielumi, bet gan tiesiskums, kas pats par sevi ir pilars, kas balsta misu kopéjas
Eiropas tradiciju. Konsenss ka interpretacijas instruments ir kaitigs, jo pastav neiz-
bégama atskiriba starp to, ko prasa miusu kopéjas Eiropas veértibas, un to, cik liela
meéra konsenss ir atrodams ligumslédzéju valstu tiesibu aktos. Parlieku palaujoties
uz konsensu, tiesa var paklaut riskam Konvencijas vértibas un tadéjadi parkapt tie-
siskuma principu. Paslaik, kad Eiropas iestades ir tik loti apdraudétas, mums javer-
$as tiesi pie tiesam — gan starptautiskajam, gan nacionalajam - ka pie muasu kopéjo

vértibu galvenajam sargatajam.



Elina Luize Vitola

Latvijas parstavja starptautiskajas cilvektiesibu institlcijas vietniece

Iesakuma vélos no visas sirds pateikties $§is konferences organizatoriem par
jautajumu, kas saistiti ar konstitucionalo identitati un Eiropas konsensu, aktuali-
zésanu. Sobrid, kad Eiropa ir kaujas lauks ne tikai §i jédziena primaraja nozime,
bet zinama meéra ari vértibu kaujas lauks, diskusijas par $iem tematiem ir batiskas
kopigas izpratnes veido$anai par miisu turpmako celu.

Mani ka pédéjo runataju $aja paneldiskusija — un patiesiba abas Sodienas pa-
neldiskusijas - loti vilinaja ideja par abu Sodien apspriesto jédzienu savstarpéjo
mijiedarbibu un sinergiju. Proti, noskaidrot, kada ir saikne starp Eiropas konsensu
ka jédzienu, kas apzimé valstu kopigos standartus un vértibas, un konstitucionalo
identitati ka jéedzienu, kas atspogulo katras atseviskas Ligumslédzéjas valsts vértibas.

Manuprat, tas, ka tie$i Riga ir $is konferences majvieta, nav nekads parsteigums,
jo Eiropas Cilvéktiesibu tiesa (turpmak - Tiesa) tas nesenakaja judikatiira attieciba uz
Latviju ir padzilinati aplikojusi Eiropas konsensa un valsts konstitucionalas identita-
tes patiesi organiskas attiecibas. Ne visas manis apskatitajas lietas, interpretéjot valstu
pienakumus atbilstosi Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konven-
cijai (turpmak — Konvencija) vai apskatot valstu ricibas brivibu $o pienakumu izpilde,

ir ietverta tieSa atsauce uz Eiropas konsensu, tacu lietas Savickis un citi pret Latviju,'®

18 Savickis un citi pret Latviju (iesniegums Nr.49270/11), 2022. gada 9. junija Lielas palatas spriedums.
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Valiullina un citi pret Latviju"® un Dzibuti un citi pret Latviju® ir to dazu Tiesas lietu
loka, kuras ta sava vértéjuma ir iedzivinajusi konstitucionalas identitates konceptu, iz-
skatot gan tadas lietas, kuras ir skaidrs Eiropas konsenss, gan tadas, kuras §ada konsensa
nav. Vienlaikus, protams, Tiesa ieprieks citstarp ir atsaukusies uz tadiem jédzieniem, ka
“konstitucionalas vértibas’, “konstitucionala nozime”, “valsts fundamentalie principi’,
runajot par valsts karogu, teritoriju, valodu, cilvéktiesibu ievérosanu un sekularismu.*

Pirms iepriek$ minéto lietu plasakas aplikosanas es varu tikai pateikties ie-
priekséjiem runatajiem, kuri eleganti aprakstija Tiesas pieeju Eiropas konsensa jé-
dzienam, kas médz but atskiriga atkariba no ta, vai sis jédzies izmantots ka interpre-
tacijas vai ka Tiesas secinajumu legitimacijas instruments (vai varbat ari ne?),”” vai
ari ka instruments visparéjo Konvencijas sistémas standartu formulésanai. No visa,
kas $odien $aja zina minéts, ir skaidra viena lieta — “Eiropas konsenss” ir viens no
Konvencijas sistéma izmantotas “dziva instrumenta” doktrinas pamatelementiem.
Ka $o doktrinu pirmoreiz aprakstija Tiesa sprieduma lieta Tyrer pret Apvienoto Ka-
ralisti: “Konvencija ir dzivs instruments, kas [..] jainterpreté, nemot véra musdienu
apstaklus [..u]n Tiesu nevar neietekmét [..] attistiba un visparpienemtie standarti
Eiropas Padomes dalibvalstis.”>

Tomeér $is secinajums pats par sevi neatsaucas tikai uz Konvencijas dalibval-
stu praksi vai normativo reguléjumu to nacionalajas tiesibu sistémas vien. Tapat
ar1 Tiesas turpmaka prakse neapstiprina, ka Eiropas konsenss btitu balstits tikai uz
Konvencijas dalibvalstu praksi. Ta vieta Tiesa atsaucas uz “visparpienemtiem stan-
dartiem”, kas péc savas butibas jau ir plasaks neka tikai dalibvalstu prakse, un tas
pieprasa vairak neka salidzino$o analizi starp nenoteikta skaita Konvencijas da-
libvalstu normativajiem reguléjumiem, lai konsolidétu jeb panaktu kadu noteikti
konsensu. Bez Saubam, lai ari gan tiesvedibas puses, gan pati Tiesa izmanto salidzi-
nos$o analizi, lai noskaidrotu, vai ir izveidojies kads visparpienemts standarts, vis-
sensitivakajas lietas, kuras man ir prata $odien, butisku lomu Tiesas praksé spélé ari
starptautisko standartu attistiba plasaka izpratné, politiskie lémumi un deklaracijas
Eiropas Padomes limeni, citu starptautisko stridu izskatisanas mehanismu viedokli,
tacu, pats galvenais, Konvencijas sistémas pamatvértibas. Ka pavisam nesen Tiesa

atgadinaja lieta M.L. pret Poliju:

19 Valiullina un citi pret Latviju (iesniegumi Nrs.56928/19, 7306/20 un 11937/20), 2023. gada 14. septembra spriedums.
20 Dzibuti un citi pret Latviju (iesniegumi Nrs.225/20, 11642/20 un 21815/20), 2023. gada 16. novembra spriedums.

21 Citu starpa, Mentzen pret Latviju (iesniegums Nr.71074/01), 2004.gada 7.decembra léemums, 2b.rindkopa; Beizaras
un Levickas pret Lietuvu (iesniegums Nr.41288/15), 2020.gada 14.janvara spriedums, 117.rindkopa; Leyla Sahin pret
Turciju (iesniegums Nr.44774/98), 2005.gada 10.novembra Lielas palatas spriedums, 114.rindkopa.

22 Nemot véra, ka atseviski pane|diskusiju dalibnieki izteica kritiku “Eiropas konsensa” konceptam.
23 Tyrer pret Apvienoto Karalisti (iesniegums Nr.5856/72), 1978.gada 25.aprija spriedums, 31.rindkopa.
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“[..] tiesiskums ir neatpemama visu Konvencijas pantu sastavdala, un visa
Konvencija iedvesmojas no $i principa. Konvencijas normas ir interpretéjamas, ne-
mot véra tas preambulu, kura noteikts, ka tiesiskums ir dala no Ligumslédzéju val-
stu kopéja mantojuma. [..]"**

Viens no nesenakajiem piemériem metodém, ko Tiesa izmantoja, lai noskaidro-
tu, vai ir izveidojies konsenss un uzsverot sava vértéjuma iz§kiroso Konvencijas sisté-
mas vértibu nozimigumu ir apskatams lieta Fedotova un citi pret Krievijas Federdaciju.
Tiesas Liela palata atziméja, ka lietas izskatiSanas laika jau 30 valstis bija atzinusas
savu pienakumu pienemt tadu reguléjumu, kas nodrosinatu viendzimuma paru pie-
nacigu atziSanu un aizsardzibu.?® Sis lava Tiesai secinat, ka ir izveidojusies skaidra
tendence (clear ongoing trend). Saprotiet mani pareizi, $is nav méginajums noskirt
jédzienus “konsenss” un “skaidra tendence” péc to lingvistiskas nozimes. Tomér Tiesa
neaprobezojas ar valstu prakses salidzinoso analizi. Ta noradija ari uz notikumu at-
tistibu citos formatos, kas konsolidétu $o tendenci. Proti, Tiesa atsaucés uz Apvienoto
Naciju Organizacijas (turpmak - ANO) un Eiropas Padomes Augsta komisara cilvek-
tiesibu jautajumos atzinam, ANO Ekonomisko, socialo un kultiiras tiesibu komitejas,
Eiropas Padomes Ministru komitejas un Parlamentaras asamblejas rekomendacijam,
uz Eiropas Savienibas Pamattiesibu hartu un Eiropas Savienibas Tiesas judikataru,
un pat Starpameriku cilvéktiesibu tiesas praksi. Nosléguma secinot, ka starp Konven-
cijas dalibvalstim bija skaidrs konsenss par nepieciesamibu atzit un aizsargat vien-
dzimuma paru tiesibas, Tiesa $o secinadjumu sasaistija ar nepiecieSamibu aizsargat
Konvencijas aizsargatas demokratiskas sabiedribas vértibas, starp kuram galvenas ir
pluralisms, iecietiba un liberalisms, jo, ka noradija Tiesa, “ikvienai Konvencija ga-
rantéto tiesibu un aizsargato brivibu interpretacijai jasaskan ar pasas Konvencijas —
instrumenta, kura mérkis ir saglabat un veicinat demokratiskas sabiedribas idealus
un vértibas — visparéjo garu”* Turklat $is secinajums pamatoja arl Tiesas lémumu
noraidit Krievijas valdibas argumentus, ka Krievijas sabiedribas vairakuma sajitas
un nepiecieSamiba aizsargat nepilngadigos no homoseksualitates propagandésanas
attaisnojot tas nespéju nodrosinat viendzimuma paru tiesibu atzi$anu.

Nemot véra minéto, skiet diezgan acimredzami, ka tad, ja runajam par Eiropas
konsensu, sensitivakajas lietas més vienmér atgriezamies pie pamatvértibam, kuras

aizsarga Konvencija. Neatkarigi no ta, vai konsenss rodas tie$i no pasakumiem,

24 M.L. pret Poliju (iesniegums Nr.40119/21), 2023.gada 14.decembra spriedums, 167.rindkopa.

25 Fedotova un citi pret Krieviju (iesniegumi Nrs.40792/10, 30538/14 un 43439/14), 2023.gada 17.janvara Lielas palatas
spriedums, 177.rindkopa.

26 Turpat, 179.rindkopa.
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kas jau veikti nacionala limeni un to salidzinosas analizes, vai ar1 vértibam, ko aiz-
sarga Konvencija, més vienmeér atgriezamies pie $i lielaka Konvencijas dalibvalstu
kopigo vértibu “lietussarga” jeb kopuma.

Vienlaikus no Tiesas judikatiiras secinams, ka pat tad, ja valstu prakse ir vien-
veidiga, kas principa varétu bat par pamatu secindgjumam, ka noteikts konsenss ir
izveidojusies un lidz ar to ari valstu ricibas briviba ir sadaurinata, Tiesa tik un ta
var, nemot véra, ka jautajums skar acimredzami sensitivu tiesibu jomu vai valsts
intereses, secinat, ka konsenss, kas ir izveidojies, tomér atlauj valsts ricibas brivibas
vértéjuma ienakt konkrétas valsts nacionalas tiesibu sistémas pamata eso$ajam veér-
tibam. Interesants piemérs $adai pieejai ir lieta A, B un C pret Iriju.”’” Isuma pievérso-
ties lietas faktiskajiem apstakliem, tiesvedibu bija ierosinajusas tris sievietes, kuras
apgalvoja, ka Irija, kur bija aizliegts veikt abortu, iznemot, ja gratnieciba apdrau-
déja griutnieces dzivibu, bija parkapusi iesniedzéju Konvencijas 8.panta aizsargatas
tiesibas uz privatas dzives neaizskaramibu. Tiesa atziméja jautajuma par abortiem
moralétisko jutigumu un secinaja, ka Irijas valstij ir pieskirama plasa ricibas briviba,
kas janem véra, lai noteiktu, vai ir sasniegts taisnigs lidzsvars starp dazadam kon-
kuréjos$am interesém. Vienlaikus Tiesa atziméja, ka Irija bija vieniga Konvencijas
dalibvalsts, kura tobrid aborts tika pielauts vienigi tados gadijumos, kad riskam ir
paklauta topo$as mates dziviba. Tomér Tiesa atturéjas no secinajuma, ka Irijas rici-
bas briviba butu jasasaurina. Ari prakse Latvijas lietas liecina, ka iznémuma karta
$o pasu pieeju var piemérot, lai paplasinatu $auro ricibas brivibu, kas noteikta, bals-
toties uz kopigu starp Konvencijas dalibvalstim izveidoju$os standartu, ja vien $ada
riciba nav pretruna Konvencijas aizsargatajam pamatvértibam.

Manuprat, ir tikai passaprotami, ka ikviena lieta, kura aktualizéjas valsts kon-
stitucionalas identitates aspekti, neapSaubami ir runa par loti delikatiem jautaju-
miem. Tas izriet arl no Tiesas judikatiiras, pieméram, lietda Mentzen pret Latviju,”® un
to sava runa Riga pagajusa gada septembri atzina ari Tiesas priekssédétaja.?® Sadas
lietas Tiesai ir janem veéra §is jatigums, un valstim ir jauzticas Tiesai, ka ta to nems
veéra. Tiesi ta tas notika lietas Savickis un citi pret Latviju, Valiullina un citi pret Lat-

viju un DZibuti un citi pret Latviju.*® Tiesa néma véra attiecigo jautajumu jatigumu

27 A, B un C pret Iriju (iesniegums Nr.25579/05), 2010.gada 16.decembra Lielas palatas spriedums.
28 Mentzen pret Latviju (iesniegums Nr.71074/01), 2004.gada 7.decembra [émums.
29 Konference par tiesu lomu Eiropas Cilvéktiesibu tiesas spriedumu izpildé: ECT spriedumu izpilde un tiesiskums, Tiesas

prezidentes Siofra O’Leary uzruna Riga, 2023.gada 21.septembri, anglu valoda pieejama: https://www.echr.coe.int/
documents/d/echr/speech-20230921-oleary-conference-role-judiciary-execution-riga-eng.

30 Savickis un citi pret Latviju (iesniegums Nr.49270/11), 2022.gada 9.janija Lielas palatas spriedums; Valiullina un citi
pret Latviju (iesniegumi Nrs.56928/19, 7306/20 un 11937/20), 2023.gada 14.septembra spriedums; Dzibuti un citi pret
Latviju (iesniegumi Nrs.225/20, 11642/20 un 21815/20), 2023.gada 16.novembra spriedums; nesenak skatit ari Djeri un
citi pret Latviju (iesniegumi Nrs.50942/20 un 2022/21), 2024.gada 18 jdlija spriedums.
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un nostiprinaja savu metodologiju, respektéjot Latvijas valsts konstitucionalo iden-
titati, nosakot tas ricibas brivibas robezas.

Lieta Savickis un citi iesniedzéji apgalvoja, ka vini ka Latvijas nepilsoni esot cie-
tusi no diskriminacijas vinu Konvencijas 1.Protokola 1.panta aizsargato tiesibu uz
ipasumu isteno$ana. Liela palata ar 10 pret 7 balsu vairakumu mainija savus iepriek-
$&jos lieta Andrejeva pret Latviju® izdaritos secinajumus un atzina, ka nebija noticis
iesniedzéju tiesibu parkapums. No vienas puses, Tiesa atgadinaja savu iepriekséjo
judikatiiru, atbilstosi kurai gadijumos, kad pilsoniba vai drizak tas trikums ir vie-
nigais kritérijs at$kirigas attieksmes noteikSanai, $adu attieksmi var attaisnot tikai ar
loti nopietniem iemesliem (very weighty reasons).”” Lai gan spriedums pats par sevi
neatsaucas uz “konsensu” attieciba uz So labi iedibinato secinajumu, ir skaidrs, ka
valsts ricibas brivibas robezu noteiksana bija visupirms balstita uz vértiborientéto
Eiropas konsensu, kas pieprasija $os loti nopietnos iemeslus un lidz ar to ari pare-
dzéja loti $auru ricibas brivibu Konvencijas dalibvalstim. No otras puses, Tiesa §is
lietas konteksta atziméja Latvijas valsts nepartrauktibas doktrinu, kas veido Latvijas
konstitucionalo pamatu, atjaunojot neatkaribu péc vairak neka 50 gadus ilgas PSRS
okupacijas. Atzistot, ka atskirigas attiecksmes pret Latvijas nepilsoniem legitimais
meérkis bija balstits uz Latvijas konstitucionalas identitates aspektu, Tiesa léma iz-
skatit $o loti nopietno iemeslu prasibu izteikti jiutiga legitima meérka, kas veidoja
Latvijas konstitucionalo identitati, un lietas vésturisko apsvérumu nozimiguma
gaisma. Lidz ar to Latvijai pieskirta ricibas briviba bija plasaka.

Lidzigi, tacu, iespéjams, no pirma acu uzmetiena mazak acimredzami, konsti-
tucionalas identitates aspekti spéléja lomu ari Valiullina un citi un DzZibuti un citi
spriedumos, kas stajas speka pavisam nesen. Saja lietas Tiesa izskatija vecaku un vinu
bérnu stdzibas par latviesu valodas ka macibu valodas proporcijas palielinasanu Lat-
vijas valsts un pasvaldibu, ka ari privatajas izglitibas iestadés. Sis proporcijas palie-
linaganas rezultata krievu valodas proporcija, ko ieprieks izglitiba bija lietojusi gan
iesniedzgji, gan vinu bérni, tika samazinata. Tiesa iesniedzgji sidzéjas, ka $ada riciba
bijusi diskriminéjosa pret viniem, jo pirms $o izmainu ievieSanas vini ieguva izgli-
tibu krievu valoda, kas bija ari vinu dzimta valoda, lielaka proporcija. Tomér pirms
pieveérsties jautajumam par iespéjamu diskriminaciju, Tiesa apskatija, vai starp Kon-
vencijas dalibvalstim bija izveidojies konsenss, kas atzitu tiesibas iegut izglitibu va-

loda, kas nav kadas Konvencijas dalibvalsts valsts vai oficiala valoda. Tiesa atziméja,

31 Andrejeva pret Latviju (iesniegums Nr.55707/00), 2009.gada 18.februara Lielas palatas spriedums.

32 Turpat, skatit ari, pieméram, Biao pret Daniju (iesniegums Nr.38590/10), 2016.gada 24.maija Lielas palatas spriedums,
93. rindkopa; Gaygusuz pret Austriju (iesniegums Nr.17371/90), 1996.gada 16.septembra spriedums, 42.rindkopa.
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ka izglitibas ieguve dzimtaja valoda ir rekomendéta no dazadu starptautisko institaci-
ju puses, tacu to nevaréja uzskatit par Eiropas konsensu, kas buitu izveidojies izglitibas
joma. Saja zina butiski atzimét, ka Tiesa, izdarot $o secinajumu, balstijas ari uz val-
dibas argumentu, ka tiesibas iegut izglitibu valoda, kas nav valsts valoda, ir paredzé-
tas tikai dazas valstis, un Latvijas Republikas Satversmes tiesas vértéjumu, kura kon-
statéts, ka $aja joma starp dalibvalstim nav konsensa, tostarp ari attieciba uz citiem
starptautiskajiem instrumentiem. Lidz ar to Tiesa secinaja ne tikai to, ka Konvencijas
1.Protokola 2.pants negaranté mazakumtautibam piederosam personam tiesibas ie-
gut izglitibu tam vélama valoda, bet ari to, ka kopuma valstim atvéléta plasa ricibas
briviba to izglitibas sistémas organizésana ir ipasi plasa attieciba uz izglitibas valodu.

Lai gan ne tiesa veida, apsvérums, ka latviesu valoda ir Latvijas konstitucionalas
identitates aspekts, ka jau ieprieks atzits Tiesas judikatiira, tika nemts véra visos Tie-
sas veikta izvértéjuma posmos. Pirmkart, to atzina par legitimu mérki, citstarp atsau-
coties uz Eiropas Savienibas Tiesas secinajumiem lieta Cilevics un citi.”® Turklat, vei-
cot samériguma parbaudi, Tiesa atzina, ka Latvijai bija pienakums veikt pasakumus,
lai novérstu faktisko nevienlidzibu un nodrosinatu, ka latviski runajosas personas at-
gltu savas tiesibas lietot latvie$u valodu visas ikdienas dzives jomas, tostarp tiesibas
apgit izglitibu valsts valoda. Sis secinajums nebija atkarigs no visparigi plasas valstu
ricibas brivibas tiesi izglitibas sistému organizé$ana vien. Redzot, ka spriedumi lietas
Valiullina un Dzibuti biezi atgriezas pie Satversmes tiesas secinajumiem, kas savu-
kart loti plasi izvértéja latviesu valodas ka konstitucionalas vértibas un starptautiska
konsensa mijiedarbibu, lai ari ne tiesi, Sie spriedumi ka tadi reprezenté Eiropas kon-
sensa un Latvijas konstitucionalas identitates mijiedarbibu jeb sazobi.

Manuprat, uz Konvencijas dalibvalstu kopigajam vértibam balstitajam Eiro-
pas konsensam un konstitucionalajai identitatei ka katras Konvencijas dalibvalsts
vértibai nevajadzétu nonakt pretruna. Abas $is vértibu grupas to batiba ir vienas
monétas divas puses, un Tiesas judikatiira tam vajadzétu rast sinergiju. Konvencijas
sistému veido abi vértibu kopumi, kas viens uz otra balstas, un to savstarpéjas cien-
pilnas attiecibas ir loti svarigas, lai nodro$inatu ilgsto$u izpratni par Konvencijas
sistému un tas turpmako attistibu. Vienlaikus tas nozimé ari nepieciesamibu péc
smalkas robezskirtnes. Vairakkart ir izskanéjusi apsvérumi, ka dazkart valstis médz
atsaukties uz savu konstitucionalo identitati, tadéjadi méginot apiet uz visu Konven-
cijas dalibvalstu kopigajam vértibam balstitas Konvencijas sistémas prasibas. Tadé]

var rasties jautajums, kur§ un ka ir pirmais, kur$ novelk So smalko robezskirtni.

33 Cilévi¢s un citi, ECLI:EU:C:2022:638, Eiropas Savienibas Tiesas 2022.gada 7.septembra spriedums (lieta Nr.C-391/20).



Manuprat, atbilde ir rodama cita Konvencijas sistémas pamatprincipa - subsidiari-
tates principa* - un dazadu tiesu saturiska dialoga ka to pierada Savicka, Valiullinas
un Dzibuti lietas. Tiesa néma véra Satversmes tiesas secinajumus, kuros bija detalizéti
izskaidrota Latvijas valsts konstitucionala identitate un nepieciesamiba to aizstavét
Konvencijas sistémas aizsargato vértibu ietvaros. Tikai tad, ja §1 smalka robezskirtne
ir balstita uz demokratijas, tiesiskuma, pluralisma, cilvéka cienas principiem, valsts
konstitucionala identitate ka vértiba var atrast savu vietu plasaka Eiropas konsensa.

Nosléguma, manuprat ir vértigi atminéties, ka jautajumu uzdosana ir veseliga
prata pazime; tapéc, iespé&jams, varétu but vérts uzdot sadu jautadjumu: vai varétu
bat izveidojies Eiropas konsenss, ka lietas, kad paradas jautajums par Konvencijas
dalibvalsts konstitucionalo vértibu lomu, valstim varétu but plasaka ricibas briviba,
ja vien So vértibu dazadu $kautnu interpretacija un pieméro$ana Konvencijas dalib-

valstis ievéro un nodro$ina Konvencijas sisttmas pamatveértibas?

34 Sk., Konvencijas preambulas tekstu péc Konvencijas 15.Protokola spéka stasanas, 7.rindkopa; Tiesa ieprieks$ subsidi-
aritates principu ir aprakstijusi $adi: “Konvencijas dalibvalstim atbilstosi subsidiaritates principam ir primara atbildiba
aizsargat Konvencija un tas Protokolos garantétas tiesibas un brivibas, un, istenojot 3o pienakumu, tas bauda ricibas
brivibu, kas pak|auta Tiesas uzraudzibai. Nemot véra to tieSo zinatibu par tas sabiedribu un sabiedribas nepieciesami-
bam, nacionalas institicijas principa var labak neka starptautiskas tiesas tiesnesis izvértét vietéjas nepieciesamibas un
apstaklus un izlemt, kas ir sabiedribas interesés [..].” (skat, citstarp, Communauté Genevoise d’Action Syndicale (CGAS)
pret Sveici (iesniegums Nr.21881/20), 2023.gada 27.novembra Lielas palatas spriedums, 160.rindkopa).



Kanstancins Dzehcjarovs (Kanstantsin Dzehtsiarou)

Liverpules Universitates cilvektiesibu profesors

Man ir liels prieks but $eit un piedalities $aja pasakuma ar ievada piezimém.
Sis paneldiskusijas temats ir “Eiropas sabiedrisko kartibu ietekméjosais Eiropas
konsenss”, un tas liela méra saskan ar manu pétijjumu programmu. Es esmu publicé-
jis divas biezas monografijas — vienu par Eiropas konsensu, otru par Eiropas sabied-
risko kartibu. Tagad man nieka 15 minas$u laika ir japarstasta abas $is gramatas, un
tad uzdevums bs izpildits. Nu kas var but vieglak?

So iso prezentaciju es saksu, apliikojot Eiropas konsensu, ta metodologiju un
nozimi Eiropas Cilvéktiesibu tiesas (turpmak - Tiesa) judikatira, tad parieSu pie
Eiropas sabiedriskas kartibas apspriesanas un visbeidzot pieker$os tam, ko savas
iepriekséjas gramatas neesmu darfjis, proti, apvienosu abus minétos fenomenus un
noskaidrosu, vai Tiesas judikatiira pastav kada saistiba starp Eiropas sabiedrisko
kartibu un Eiropas konsensu.

Vispirms pievérsisimies Eiropas konsensam. 2015. gada publicétaja gramata
es apgalvoju, ka Eiropas konsenss var stiprinat Tiesas un tas spriedumu legitimitati.
Talab Eiropas konsensam jabut balstitam uz realiem pieradijumiem un konsekventi
piemérotam tiesu praksé. Eiropas konsenss ir Eiropas Cilvéka tiesibu un pamatbri-
vibu aizsardzibas konvencijas (turpmak - Konvencija) interpretacijas instruments,
ko Tiesa izmanto lémumu pienemsana. Eiropas konsenss ir japieméro tadé], ka Kon-

vencijas nozime var tikt saistita ar to, ka ligumslédzéjas puses risina cilvéktiesibu
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jautajumus. Eiropas konsensu var konceptualizét ka Konvencijas interpretacijas
lidzekli, kas dod prieksroku tadam konkrétam sarezgita cilvéktiesibu jautajuma risi-
najumam, kuru atbalsta vairakums no 46 ligumslédzéjam pusém. Cik liels ir konkré-
ta risinajuma atbalsts, to parada ligumslédzéju pusu tiesibu aktu, ka ari prakses un
starptautisko tiesibu salidzinosa analize. Eiropas konsenss ir atspékojama prezump-
cija, proti: ja ligumslédzéjas puses izraudzitais risinajums atkiras no vairakuma pie-
nemta risinajuma un ta nevar $o at$kiribu pamatot ar pietiekamiem un nopietniem
iemesliem, tiek uzskatits, ka ligumslédzéja puse ir parkapusi Konvenciju.

Spriedums lieta Bayatyan pret Arméniju var kalpot par piemeéru tam, ka Eiropas
konsenss tiek istenots praksé. Tiesai bija janoskaidro, vai kriminalvajasana par at-
teiksanos pildit militaro dienestu parliecibas dél ir pretruna ar Konvencijas 9. pantu.
Pirms §is lietas Tiesa uz lidzigu jautdjumu bija sniegusi noliedzosu atbildi, bet $aja
lieta, mainot savu pieeju $im jautajumam, noradija, ka Eiropa ir tikai divas valstis,
kuras atteik$anas pildit militaro dienestu parliecibas dé] ir kriminali sodama un ku-
ras nav alternativa dienesta. Tadé] Tiesa konstatéja Konvencijas 9. panta parkapumu.

Es atskiriba no daziem kolégiem uzskatu, ka Eiropas konsenss ir noderigs
Konvencijas interpretacijas instruments, ta¢u viens no galvenajiem jautajumiem,
par kuru stridas pat $a konsensa piekritéji, ir metodologija. Citiem vardiem sakot,
jautajums ir par to, ka konstatét konsensu. Eiropas konsensa apzinasanas proce-
su var iedalit trijos posmos: sakotnéjais posms, novértésanas posms un ieviesanas
posms. Pirmaja posma Tiesa sagatavo salidzino$o tiesibu materialus, kas raksturo
ligumslédzéju pusu tiesibu aktus un praksi. Tas ir salidzinos$s pasakums, kas notiek
aizkulisés, un parasti Tiesa no biezi vien diezgan garajiem kancelejas sagatavota-
jiem zinojumiem panem tikai loti isu kopsavilkumu. Tiesas pieeja salidzinosajam
tiesibam pédéjo 20 gadu laika ir kluvusi daudz profesionalaka. Tiesa ir ieguldijusi
lidzeklus Pétniecibas nodalas izveidé un attistiba Tiesas kanceleja, un §i nodala péc
tiesnesa referenta pieprasijuma sagatavo neatkarigus salidzinoso tiesibu zinojumus
par nozimigam lietam. Sava monografija es ierosinaju, lai Tiesa jautajumos par na-
cionalajiem tiesibu aktiem sazinas ar valstu augstakajam tiesam. Tiesa ir pienémusi
$o ideju (iespéjams, ka nonakusi pie tas patstavigi), un tagad tiem, kas strada aug-
stakajas tiesas un ir ta saukta augstako tiesu tikla dalibnieki, ir jaatbild uz pieprasi-
jumiem par savas valsts tiesibu aktiem.

Otraja posma Tiesa analizé salidzino$a pétijjuma rezultatus un lemj par to, vai
konsensu ir iespéjams konstatét. Lai konstatétu konsensu, Tiesai nav nepiecieSsama
gandriz pilniga vienpratiba. Vairakos gadijumos noteikta tendence ir bijusi pietie-

kams iemesls tam, lai piesauktu Eiropas konsensu ka argumentu. Sis posms nav
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automatisks, un tiesnesiem ir jaizskiras par vairakam dilemmam, tostarp par to,
vai atbalstoso valstu skaits bis pietiekams konsensa esibai un kada abstrakcijas limeni
tas batu konstatéjams. Eiropas konsenss ir iespéjams principu vai noteikumu limeni.
Ja konsenss tiek panakts principu limeni, tas atspogulo ligumslédzéju pusu visparéju
vieno$anos par kadu butisku jautajumu, kas varétu prasit turpmaku interpretaciju.
Pieméram, ligumslédzéjas puses var vienoties par to, ka mazakumtautibas ir jaaizsar-
ga, ta¢u no $a principa var izrietét dazadi, dazkart pat savstarpéji izsledzosi noteikumi
par attiecigas aizsardzibas nodro$inasanu. Turpretl noteikumi piedava daudz preci-
zaku reguléjumu, kas konkreéti nosaka turpmako ricibu. No limena, kada konsenss
pastav, vai no konsensa trikuma ir tiesi atkarigs nakamais posms, jo konsenss notei-
kumu limeni ir daudz vienkarsaks un parliecinosaks neka konsenss principu limeni.

Ieviesanas posma Tiesa apsver, vai konsensam vai ta traikumam vajadzétu ie-
tekmét lietas iznakumu. Otraja gadijuma tiek apgalvots, ka Eiropas konsenss rada
atspékojamu prezumpciju par labu ligumslédzéju pusu vairakuma pienemtajai re-
gulai. Tas nozimé, ka Eiropas konsenss netiek piemérots automatiski un ta piemeéro-
$ana Tiesa saglaba plasu ricibas brivibu. Tomér Tiesai nevajadzétu konsensu piemé-
rot patvaligi, un gadijuma, ja Tiesa nolemj konsensu neievérot, tai vajadzétu skaidri
un parliecino$i izskaidrot §a [émuma iemeslus.

Otrs aplukojamais temats ir Eiropas sabiedriska kartiba. Mans viedoklis par
Eiropas sabiedrisko kartibu ir pesimistiskaks neka par Eiropas konsensu. Manu in-
teresi $im jédzienam piesaistija Tiesas biezi atkartota fraze, ka Konvencija ir kon-
stitucionals Eiropas sabiedriskas kartibas instruments. Tiesa to noradija Loizidou
lieta un daudzas citas lietas. Daziem tiesnesiem, ipasi tiesnesim Paulo Pinto de Al-
buquerque, labpatika ieklaut o jédzienu ari savas atseviskajas domas. Tadéjadi man
patiesi bija svarigi rast atbildes uz §$adiem jautajumiem, kas tad isti ir Eiropas sabied-
riska kartiba, kadas juridiskas sekas var izrietét no atsaucém uz to, un ka Tiesa var
$o kartibu veidot?

Mana Eiropas sabiedriskajai kartibai veltitaja monografija izvirzitais galvenais
arguments ir divéjads. Pirmkart, es apgalvoju, ka Eiropas sabiedrisko kartibu diez
vai ir iespéjams definét un tapéc $a jédziena izmantosana Tiesas spriedumos ne-
bat nepadara Tiesas argumentaciju skaidraku. Ja pienemam, ka skaidriba ir viens
no faktoriem, kas ietekmé Tiesas spriedumu legitimitati, tad $adi buatiba neskaidri
jédzieni var $o legitimitati apdraudét. Ar Eiropas sabiedrisko kartibu ka juridis-
ku jédzienu es saprotu to, ka Tiesa sava judikatira $o jédzienu izmanto noteikta
iznakuma pamatosanai. Pieméram, dazas agrinas lietas Tiesa pasludinaja pietei-

kumu par nepienemamu saskana ar Konvencijas 35. pantu un péc tam noradija,
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ka Eiropas sabiedriskas kartibas apsvérumi neattaisnojot ta atziSanu par pienema-
mu. Sajas lietas Tiesa jédzienu “Eiropas sabiedriska kartiba” izmantoja par argu-
mentu, kas var attaisnot atkapsanos no stingras Konvencijas normu interpretacijas.
Ja Tiesa jédzienu “Eiropas sabiedriska kartiba” lieto juridiska nozimé, tai biitu jano-
saka ari $a jéedziena piemeéro$anas joma un vispariga izpratne; citiem vardiem sakot,
ir nepiecie$ams izskaidrot, ko tas vispar nozimeé. Tomeér tas nekad nav darits, un
tapéc es apgalvoju, ka jédzienu “Eiropas sabiedriska kartiba” Tiesai sava judikattra
nevajadzeétu tik aktivi izmantot.

Eiropas sabiedriska kartiba varétu tikt saprasta tikai ka aprakstoss jédziens, no
kura izmanto$anas nekadi juridiski nozimigi rezultati nav gaidami. Sada gadijuma
Eiropas sabiedriska kartiba nozimé Konvencijas ligumslédzéjam pusém kopigo pa-
matvértibu kopumu. Saja sakara es sava monografija noradiju, ka Tiesa ietekmé $o
kopigo vértibu un standartu izpratni, tacu §i ietekme nevar un nedrikst bit Tiesas
stratégiskais mérkis.

Turklat es apgalvoju, ka Tiesa nav stratégisks spélétajs. Ta gan var izstradat
noteiktu istermina stratégiju, pieméram, attieciba uz lietu izskatisanu u. c., bet diez
vai var rikoties stratégiski, pienemot lémumus péc batibas, un tiesi $is apstaklis iero-
bezo tiesas ietekmi uz Eiropas sabiedrisko kartibu, pat ja ta tiek pienemta ka aprak-
sto$s jédziens. Citiem vardiem sakot, Tiesa gan dazkart ietekmé Eiropas sabiedrisko
kartibu, nostiprinot un apstiprinot to, ka izskatamais jautajums ir dala no Eiropas
konsensa, tacu §i ietekme ir tikai Tiesas izskatito stridigo lietu blakusefekts.

Visbeidzot - kur tas viss miis noved? Jéedziens “Eiropas konsenss” arl dazkart
var $kist diezgan neskaidrs, tacu ne tik neskaidrs un neprecizs ka jédziens “Eiropas
sabiedriska kartiba”. Tapéc es apgalvoju, ka Tiesai biitu jaturpina ka juridisku terminu
lietot pirmo jédzienu un japartrauc lietot otro. Tomér batu liekuligi apgalvot, ka abi sie
jédzieni nemaz nav saistiti. Hipotétiski varétu spriest par to, kada veida tie ir saistiti.

Pirmkart, tiek apgalvots, ka Eiropas konsenss faktiski ir Eiropas sabiedriskas
kartibas atspogulojums. Ja $is apgalvojums butu pareizs, tad Tiesa katru no $iem
jédzieniem izmantotu otra jédziena identificé$anai. Iesp&jams, ka $is arguments ir
pievilcigs, tac¢u Tiesa gandriz nekad abus jédzienus neizmanto viena un taja pasa
sprieduma, kur nu vél viena un ta pasa argumenta ietvaros. HUDOC datubazé es
ievadiju atslégvardus “Eiropas sabiedriska kartiba” un “Eiropas konsenss’, ta man
piedavaja piecus spriedumus, un neviena no tiem abi $ie jédzieni nav minéti viena
rindkopa. Protams, mani mekléjumi bija nedaudz sasteigti un ne parak rapigi, tacu
to rezultats liek apsaubit apgalvojumu, ka Eiropas konsenss ir Eiropas sabiedriskas

kartibas atspogulojums.
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Otrkart, Eiropas konsenss nav tas pats, kas Eiropas sabiedriska kartiba, bet gan
instruments, ar kura palidzibu Tiesa censas nostiprinat Eiropas sabiedrisko kartibu
kada konkréta joma. Probléma ir ta, ka Tiesa, $kiet, Eiropas sabiedrisko kartibu
uzskata par vienu no butiskakajam vértibam. Pieméram, kada nesena lieta Tiesa
noradija: “Ta ka Konvencija ir konstitucionals Eiropas sabiedriskas kartibas instru-
ments, $aja konteksta valstim, kas ir Konvencijas puses, tas ievérosana ir jakontrolé
vismaz tada limeni, lai tiktu saglabati Eiropas sabiedriskas kartibas pamati. Viens no
Eiropas sabiedriskas kartibas pamatelementiem ir tiesiskuma princips, un patvala
ir $a principa noliegums.”*> Tomér Eiropas konsenss ne vienmér ir saistits ar princi-
piem. Ka jau teicu, tas ir parliecino$aks tad, kad attiecas uz loti skaidriem noteiku-
miem. Tapéc ari savstarpéjo saikni ir diezgan gruati noteikt.

Mana pédéja hipotéze ir tada, ka Tiesa neredz nekadu vai redz tikai loti vaju
saikni starp Eiropas konsensu un Eiropas sabiedrisko kartibu. Sada interpretacija
ir diezgan pievilciga ne tikai tapéc, ka abi $ie jédzieni Tiesas argumentacija nemaz
tik biezi nesastopas, bet ari tapéc, ka to cel$ uz tiesu praksi bijis loti atskirigs - tie
paradijusies dazadas lietas un dazados laikos.

Ja uz bridi aizmirstam par Tiesas judikatiiru un pasi padomajam par abiem $iem
jédzieniem, to savstarpéja saikne tiri intuitivi skiet pievilciga. Varbut katrs no tiem
atspogulo dazadas Eiropas vértibas. Es apgalvoju, ka Sie jédzieni pie sim vértibam tie
nonak pa dazadiem celiem: Eiropas konsensu pie tam vedina salidzino$as tiesibas,

bet Eiropas sabiedrisko kartibu - tiesnesi atbilstosi savai uztverei un saprasanai.

35 M. L. pret Poliju, 166. punkts.



Ineta Ziemele

Eiropas Savienibas Tiesas tiesnese

Eiropas nakotnes perspektivas:
vértibas un Eiropas tiesu sistéma

levads

Eiropa ir daudz tadu lietu, kuras més uzskatam par passaprotamam. Pat Krievi-
jas Federacijas kar$ pret Ukrainu, t. i., kars, kas notiek masu kontinenta, nav ipasi ie-
tekméjis $o visparéjo miera sajitu Eiropa, cilvéktiesibu, demokratijas un tiesiskuma
principu ievérosanu liela misu kontinenta dala. Ikdiena més nemédzam atskatities
uz vésturi un upuriem, pateicoties kuriem Eiropai ir izdevies radit, pirmkart, idejas
par cilvéktiesibam, demokratiju un tiesiskumu un, otrkart, noteikumus un mehanis-
mus, kas palidz $is idejas istenot dzivé. Fakts ir tads, ka musdienu Eiropa ar savam
efektivajam regionalajam organizacijam, pieméram, Eiropas Padomi un Eiropas Sa-
vienibu, ka ari daudzam subregionalam organizacijam, ir rezultats, kas sasniegts péc
daudziem gadsimtu gaita misu kontinenta notikusajiem navigajiem kariem un no to
pieredzes izrietosa solijjuma — nekad vairs. Eiropas identitates pamata esosas vértibas
ir ilgas, ari vardarbigas véstures rezultats. Sadas Eiropas identitates izpratni veicinaja
ari Eiropas intelektualu mekléjumi, kas bija vérsti uz agresivai varai alternativu ideju
rasanu. Eiropas identitate patieSam pastav, kaut ari Sodienas paneldiskusijas lielaka

uzmaniba tiek pievérsta atskiribam un prieksplana izvirzas bazas, ka $is atskiribas

65



kaut kada veida varétu ietekmét to, ko es saucu par Eiropas identitati. Es pievérsisos
attiecibam starp Eiropas identitati un nacionalo identitati un dalisos ar savu viedokli
par tiesu lomu Eiropa $aja sakara, kas, protams, liek definét, kas tad isti ir Eiropas
tiesas. Més identitati definéjam, izmantojot tas veértibas, kas vieno tautu nacionala
limeni, bet Eiropu definéjam, pamatojoties uz vértibam, kas Eiropas tautam ir kopi-
gas. T4, proti, vértibas balstita dazadu tautu mijiedarbiba ir ipasi sarezgita izvéle, ko
meés Eiropa esam izdarjjusi, un jautajums ir par to, ka esam nonakusi pie vértibam,
kas ir kopigas daudzam tautam, kuras pasas veidojusas atskirigas véstures, valodas,
dabas, dazadu klimata un geografisko apstaklu ietekmé. Vai musu izvéle ir ilgtspéjiga

gan pasas Eiropas ieks$iené, gan ari pret aréjiem uzbrukumiem?

Eiropas identitate

Eiropas identitati vislabak raksturo Eiropas Cilvéka tiesibu un pamatbrivibu aiz-
sardzibas konvencijas (turpmak - Konvencija) preambula, ka ari Eiropas Padomes
Statati. Konvencija apstiprina eiropiesu dzilo parliecibu par to, ka pamattiesibas un
pamatbrivibas ir pamats taisnigumam un mieram pasaulé un ka tas vislabak nodrosi-
na, no vienas puses, efektiva politiska demokratija un, no otras puses, vienota izprat-
ne par cilvéktiesibam un to ievéro$ana. Konvencija faktiski apliecina to, ka Eiropas
valstis ir lidzigi domajosas valstis un tam ir kopigs politisko tradiciju, idealu, brivibas
un tiesiskuma mantojums. Saskana ar Eiropas Padomes Statiitiem miera pamata ir
taisnigums un starptautiska sadarbiba, bet patiesais individualo brivibu, tautu politis-
kas brivibas un tiesiskuma avots ir Eiropas tautu kopigas garigas un moralas vértibas.
Ta pamata ir Eiropas ideja, ka demokratija, attistiba, tiesiskums un cilvéktiesibu un
pamatbrivibu ievérosana ir savstarpéji atkarigi un cits citu atbalstos$i un pastiprinosi
faktori. Lai gan kops 1993. gada Pasaules cilvéktiesibu konferences $is viedoklis ir
pienemts par pamatu ari Apvienoto Naciju Organizacijas darbam cilvektiesibu joma,
starptautiskas tiesibas pasas par sevi neuzspiez valstim konkrétu parvaldibas formu.
Prasiba, ka valstij jabat demokratiskai un taja jabut spécigam un neatkarigam tiesam,
ir tiesi Eiropas tiesibu jautajums, kas aptver gan Eiropas Padomes standartus, gan
Eiropas Savienibas tiesibu aktus. Tiesi §i izpratne ar1 atspogulo Eiropas identitati.

Eiropas Savieniba ir paraugusi starptautiskas sadarbibas ideju un sasniegusi na-
kamo - 27 Eiropas valstu integracijas limeni. Ir svarigi atceréties, ka tolaik, kad tika
veidots kopéjais tirgus, kas bija sakotnéjais Eiropas Kopienu mérkis, par So procesu
atbildigas personas saprata, ka kopéjais tirgus nav neitrals vértibu izvéles zina. Ka
pieméru var minét vienu no senakajam Eiropas Savienibas Tiesas judikatiiras jomam.

Proti, uznémumi, iesp&jams, izdzivotu ari tad, ja pastavétu ievérojamas atskiribas
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starp darbiniekiem, kuri ir pienemti uz nenoteiktu laiku, un tiem, kuri strada vai nu
uz noteikta laika darba ligumiem vai uz nepilnu slodzi. Tomér Eiropas kultirai bija
raksturigs kas tads, kas liecinaja par to, ka més nemaz neesam parlieku apmierina-
ti, pilniba atstajot o jautajumu tirgus spéku rokas. Tapéc likumdevéjs jau Eiropas
Kopienu laika un vélak ari Tiesa $o jautdjumu risinaja vienlidzigu tiesibu aspekta.
Ari Eiropas kontinentu vésturiski raksturojusas lielas atskiribas pieejamo tiesibu zina
starp dazadam cilvéku grupam, pieméram, virieSiem un sievietém, cilvékiem, kam
pieder un kam nepieder ipasums, pilsoniem un nepilsoniem, pamatiedzivotajiem un
cilvékiem ar citu adas krasu u. c., un $o atskiribu sasaisti$anas ar stereotipiem un bai-
lém diezgan biezi ir novedusi pie visbriesmigakajiem noziegumiem, kas, ka minéts
ieprieks, stimuléja nepiecieSamibu izveidot Eiropas tiesibas un mehanismus, jo més
arl musdienu Eiropa vél joprojam ar lielam bazam raugamies uz jebkadam atskiri-
bam, kas noved pie spriedzes. Tiesi §adas pieredzes ietekmé kopéja iekséja tirgus joma
valstu integracija driz vien parorientéjas uz kopigu vértibu meklésanu un vienos$anos
par tam. Tagad §is vértibas ir noteiktas Liguma par Eiropas Savienibu 2. panta:

“Savieniba ir dibinata, pamatojoties uz vértibam, kas respekté cilvéka cienu,
brivibu, demokratiju, vienlidzibu, tiesiskumu un cilvéktiesibas, tostarp minoritasu
tiesibas. Sis vértibas dalibvalstim ir kopigas sabiedriba, kur valda pluralisms, tole-
rance, taisnigums, solidaritate un kur nav diskriminacijas, ka ari valda sieviesu un
viriesu lidztiesiba.”

So ari Eiropas Savienibas Pamattiesibu harta konkretizéto vértibu institucio-
nalizacijas rezultats ir nozimiga tiesu prakse, kas nosaka ES iestazu un valstu atbil-
dibu par Liguma par Eiropas Savienibu 2. panta ietverto vértibu neievérosanu. *Si
atbildiba gan paplasina individu tiesibas, gan ari vispar uzlabo tiesiskumu Eiropa.
Eiropas Savieniba ir skaidri apliecinajusi, ka ekonomiskajai integracijai un brivajam
tirgum ir nepiecieSamas ari tadas kopigas vértibas, kas ir juridiski saistosas un sta-
damas augstak par kopigiem ekonomiskiem risinajumiem. Sads skatijums uz tirgus
darbibu raksturo ari Eiropas identitati.

Eiropasidentitates veidosanas ir bijis ilgs un daudzskautnains process. Ta saknes
mekléjamas idejas, kas radas, reagéjot uz visiem Eiropas véstures notikumiem, kas
risinajas gan valstu ieksiené, gan valstu starpa. Identitate ir veidojusies gan valstu
konstitucionalo tradiciju, gan ari starpvaldibu procesu un sarunu ietekmé. Es gribeé-

tu apgalvot, ka Eiropas identitate ir smagi parbaudita un patiesi ir legitima.

36 Sk.: EST spriedumu lieta C-156/21, "“Ungarija/Parlaments un Padome”, 127. punkts. Tiesa uzskatija, ka LES 2. pants,
kura nostiprinats tiesiskums, ir tiesvedibas jautajums: “LES 2. panta ietvertas vértibas ir apzinatas, un dalibvalstim tas
ir kopigas. Tas veido Eiropas Savienibas ka kopéjas tiesiskas kartibas identitati. Tadéjadi Eiropas Savienibai ir jaspéj
aizstavet $is vertibas, ievérojot ligumos noteiktas pilnvaras.”
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Ari citkart jau esmu apgalvojusi, ka Eiropas identitates legitimitati nevar uzskatit
par passaprotamu. Ta prasa pastavigu uzmanibu no visiem, kas ir kompetenti par to
izteikties. Pirmkart, ta ir Eiropas Savienibas Tiesa un Eiropas Cilvektiesibu tiesa. Ipasi
nozimigus nolémumus par Eiropas identitati Eiropas Cilvéktiesibu tiesa pienem tad,
kad ta, izmantojot konvencijas interpretacijas metodi, izvérté Eiropas konsensa esibu.
Eiropas konsenss, no vienas puses, ir liguma piemeérosanas panémiens, kas laika gaita
mainas, nemot véra to, ka sabiedriba ir dzivs organisms un pastavigi attistas. No otras
puses, tas atspogulo kopigas vértibas, kas ari laika gaita attistas un pat mainas, un saja
zina Eiropas konsenss raksturo Eiropas identitati konkrétaja bridi. Bet Eiropas Savie-
niba notiekos$as integracijas dzinéjspéks ir Eiropas Savienibas dalibvalstu dazadibas un
vienotibas attiecibu dialektika. Tiesi §1 dialektiska prizma ietverta pasa Eiropas Savie-
nibas tiesibu aktu batiba. Valstu kopéjas konstitucionalas tradicijas ka visparéjo Eiro-
pas Savienibas tiesibu principu avots un Eiropas Savienibas Pamattiesibu hartas inter-
pretacijas metode, kura ietverta legitima mérka un sameériguma izvérté$ana, ari sekmé
Eiropas Savienibas identitates materializaciju. Visos $ajos gan Konvencijas sistémas,
gan Eiropas Savienibas tiesibu jédzienos ir saskatama saikne ar Eiropas sabiedriba no-

tiekosajiem procesiem, kas nodrosina regionalo vai parnacionalo lémumu legitimitati.

Nacionala identitate ka dala no Eiropas identitates

Tas, ka valstu identitate ir respektéjama un faktiski ir dala no ta, kas padara
Eiropu tiesi tadu, kada ta ir $obrid, vislabak pateikts Liguma par Eiropas Savieni-
bu 4. panta:

“1.Saskana ar 5. pantu kompetence, kas Ligumos nav pieskirta Savienibai, pa-
liek dalibvalstim.

2. Savieniba respekté dalibvalstu vienlidzibu saistiba ar Ligumiem, ka ari to
nacionalo identitati, kas raksturiga to politiskajam un konstitucionalajam
pamatstruktiram, tostarp regionalajam un vietéjam pasvaldibam. Ta res-
pekté valstu galvenas funkcijas, tostarp nodrosinot valsts teritorialo integri-
tati, uzturot likumibu un kartibu un aizsargajot valsts drosibu. Jo ipasi valsts
drosiba paliek vienigi katras dalibvalstsatbildiba.

3. Saskana ar lojalas sadarbibas principu Savieniba un dalibvalstis ar patiesu
savstarpéjo cienu palidz cita citai veikt uzdevumus, ko nosaka Ligumos.

Savukart Konvencijas sistéma tadi principi ka ricibas briviba un subsidiaritate,

ka ari princips, ka cilvéktiesibu ierobezo$ana ir pielaujama tikai tad, ja ta ir nepie-
cieSama legitima mérka sasnieg$anai un ir samériga ar So mérki, atstaj vietu valsts

identitatei, kuru katra konkrétaja gadijuma parbauda Eiropas Cilvéktiesibu tiesa.
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Acimredzams ir tas, ka Eiropas identitati veido visas nacionalas identitates un
smalka dialektika starp atskiribu saglabasanu un kopigu vértibu veidosanu. Ta ir

visa Eiropas projekta legitimitates butiska sastavdala.

"Eiropas tiesu sistema”

Ideja par stridu izskirSanu, ko veic neatkariga, autoritativa puse, ari ir saistita ar
modernas Eiropas attistibu. Tomér moderno valstu paklautiba pastavigam starptautis-
kajam tiesam ir uzskatama par augstako sasniegumu ideju evoliicija un pretstatu ab-
soliitas suverenitates idejai, it Ipasi tiktal, ciktal $ada stridu izskirsana tiek uzskatita par
batisku nosacljumu miera uzturésanai. Ari $is ir batisks Eiropas identitates aspekts.

Esmu piedavajusi konceptulizét to, ka Eiropa strada tiesas un to lomu ar ipasu
jédzienu “Eiropas tiesu sistéma” (European judiciary), kas aptver visas Eiropas tiesas,
kas veido “tiesu savstarpéjo attiecibu tiklu kopéja Eiropas tiesiskaja telpa”*’. Jédziens
“Eiropas tiesas” attiecas uz Eiropa eso$ajam starptautiskajam jeb parnacionalajam
tiesam. Savukart jédziens “tiesas Eiropa” attiecas uz daudzajam individualajam un
specializétajam tiesam, kas ir butiskas Eiropas parvaldibas sistémas darbibai.

Patiesi svarigs pie $is Eiropas tiesu sistémas, ko varétu raksturot ka diezgan
parpilditu maju, piederoso tiesu slanis ir valstu konstitucionalas un augstakas tie-
sas. Eiropas Savienibas Tiesa, interpretéjot Liguma par Eiropas Savienibu 267.
pantu, kura reglamentéta prejudiciala nolémuma iesniegSanas procediira, un 19.
pantu, “kura konkretizé Liguma par Eiropas Savienibu 2. panta apstiprinata tiesis-
kuma vértibu, uztic pienakumu nodrosinat tiesas kontroli Savienibas tiesibu sisté-
ma ne tikai Tiesai, bet ar1 valstu tiesam”3® Lidz ar to tiesas “vairs nevar darboties
izoléti, bet tam ir kopiga juridiska atbildiba par Eiropas tiesisko telpu”* Sa iemesla
deé] tiesu darbibai un sastavam piemérojamie principi un standarti ir kluvusi ipasi
svarigi. Tiesu neatkariba un objektivitate ir kluvusi par Eiropas tiesu sistémas ba-
tisku elementu, un tadé] ir nostiprinats vienots tiesu iestazu neatkaribas un objek-

tivitates standarts.*

37 Sk. detalizéti Ziemele, Ineta, ‘European Judiciary’, in Anne van Aaken, and others (eds), The Oxford Handbook
of International Law in Europe (online edn, Oxford Academic, 20 June 2023), https://doi.org/10.1093/
oxfordhb/9780198865315.013.24, accessed 23 Oct. 2024. Jédziens "kopéja Eiropas tiesiska telpa” attiecas, pirmkart, uz
Eiropas Padomes standartiem ka minimalo kopsaucéju tiesiskuma un cilvéktiesibu joma starp 46 organizacijas dalibvalstim
un, otrkart, uz Eiropas Savienibas tiesibu aktiem, kas piemérojami 27 Savienibas dalibvalstis, kuras ir arf Eiropas Padomes
dalibvalstis. Turklat daZi Eiropas Padomé noslégtie ligumi ir minimalais ES tiesiskas sistémas juridiskais standarts.

38 EST spriedums lieta C-64/16, Associagdo Sindical dos Juizes Portugueses.

39 A.Von Bogdandy, H. Peter M., Ch. Grabenwarter (red.), Constitutional Adjudication: Common Themes and Challenges,
Oxford University Press, 2023, (n 5), 4.

40 No EST spriedumiem par situaciju Polija sk., pieméram, lietu C-791/19 Komisija/Polija; (Augstakas tiesas Disciplinarlietu
palata), sk. ari: C-157/21 Polija/Parlaments un Padome, 150. punkts. Visparigi sk. EST spriedumu lieta 11/70
Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fiir Getreide und Futtermittel.
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Regionalo tiesu loma un mijiedarbiba ar nacionalajam tiesam Eiropa ir sa-
sniegusi jaunu limeni; tas patiesam var dévét par “konstitucionalas jurisdikcijas
tiesu asociaciju”, ka to nodévéjis bijusais Vacijas Federalas konstitucionalas tiesas
priekssédétajs Andreass Foskile (A. Vosskule), proti, Verfassungsgerichtsverbund,
kurai var ari pievienot visas paréjas tiesas, kas pieméro ES tiesibas un ir juridiski at-
bildigas par Eiropas tiesisko telpu.*' So norisu dé] tagad varam runit par ciesu tiesu
savstarpéjo attiecibu tiklu, kas veidojas formalu un neformalu procediru un sazinas
rezultat, t. i., par dialogu starp Eiropas tiesam, kas veido realu un sarezgitu arhi-
tekttiru, ko var saukt par “Eiropas tiesu sistému’, kuras galvenais mérkis ir individus
aizsargat pret varas launpratigu izmantosanu, ka ari citu no cita, lai nodro$inatu
ilgtermina mieru un attistibu. Ir pareizi noradits, ka:

“Eiropeizacija ir parveidojusi un turpina parveidot tiesas, kas veic konstitucio-
nalo tiesvedibu. Misdienas $is tiesas ne tikai ir atbildigas par iekséjas konstitiicijas
ievéro$anu sava tiesiskaja sistéma - lai gan tas joprojam ir to galvenais uzdevums un
legitimitates pamats —, bet ir ari aicinatas veicinat Eiropas tiesiskas telpas sakartotu
darbibu kopuma*

Ta ka jebkura valsts tiesa var vérsties Eiropas Savienibas tiesa ar jautajumiem
par ES tiesibu akta interpretaciju un valstu tiesas var tikt aicinatas atrisinat to izskati-
$ana eso$u stridu, nemot véra ari Eiropas Cilvéktiesibu tiesas judikatiiru, var apgal-
vot, ka eiropeizacija, kopiga atbildiba par kopéjo Eiropas tiesisko telpu ir skarusi visas
valstu tiesas neatkarigi no to limena un kompetences.

Konstitucionalajam tiesam un augstakajam tiesam, kas veic konstitucionalo
tiesvedibu, ir ipasa atbildiba Eiropas tiesu sistémas ietvaros un tas varda, jo $im tie-
sam pieder galavards par $aja sistéma ietverto dialoga mehanismu iedarbinasanu. Tas
ir Joti svarigs Eiropas tiesu sistémas attistibas un dzivotspéjas nosacijums.

Tiesi $aja konteksta bis jaturpina attistit ideju par to, ka tiesam, kas veic kon-
stitucionalo tiesvedibu gan Eiropas, gan nacionalaja limeni, butu pienacigi jaiesais-
tas Liguma par Eiropas Savienibu 2. panta noteikto vértibu aizsardziba. EST lietas
C-156/21 un C-157/21, proti, ta sauktajas nosacitibas (conditionality) rezima lietas,
paskaidroja, ka tiesiskuma aizsardziba ka viena no Liguma par Eiropas Savienibu 2.
panta nostiprinatajam kopigajam vértibam lauj Komisijai papildus Liguma par Eiro-
pas Savienibu 7. panta paredzétajai valsts izslégSanas no Savienibas procedirai iero-

sinat ari citus pasakumus. Nosakot stingras prasibas $adu pasakumu piemérosanai,

41 leprieks citatais Von Bogdandy un citi (n 5) 8. So koncepciju izstradaja bijusais Vacijas Federalas konstitucionalas tiesas
priekssédétajs profesors Andreass Foskile.

42 leprieks citétais Von Bogdandy un citi (n 5) 4.
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EST noradija, ka tas veiktas analizes pamata ir pats Eiropas Savienibas identitates
jédziens, kuru Tiesa kopsavilka sadi: “kopigas vértibas, ka noteikts Liguma par Eiro-
pas Savienibu 2. panta, definé un veido Eiropas Savienibas ka kopigas tiesiskas karti-
basidentitati”* EST noradija, ka parkapuma gadijuma Eiropas Savienibai biitu jaspéj
aizstavet §is vertibas. Tas ir pamats apgalvojumam, ka ari valstu konstitucionalajam
tiesam un citam tiesam ir kompetence nodrosinat Eiropas Savienibas pamatveérti-
bu ievéro$anu, ja attiecigas tiesas izskatiS$ana esosaja lieta $ads jautajums ir izvirzits.
Ideja par uz vienlidzigiem, nevis hierarhiskiem pamatiem** balstitu kopigu atbildibu
par kopigo Eiropas vértibu istenosanu, kas izriet no Eiropas Savienibas ligumiem
un Konvencijas, faktiski ir Eiropas tiesu sistémas pamatfunkcija un nepiecieSamais
materialtiesiskais elements papildus procesualajiem elementiem, kas konsolidé cie-

$o tiesu tiklu Eiropa.

Secinajumi

Eiropa rada, ka attistas idejas par labakiem sabiedribas parvaldibas veidiem,
lai nodrosinatu mieru starp tautam, un ka tas materializéjas visparéjos tiesibu prin-
cipos, pieméram, tados ka cilvéktiesibas, tiesiskums un varas dali$ana, kuru iste-
nos$anai nepiecieS$ama neatkariga un objektiva tiesu vara.* Turklat Eiropas tiesiska
telpa ir reagéjusi uz vésturiskajam problémam, izveidojot maju ar vairakam aug-
stakajam tiesam, kuru jurisdikcija parklajas. Lidz ar to var saprast viedoklus, ka “So
tiesu savstarpéjas attiecibas nav apmierinosi, skaidri un parliecinosi noteiktas, jo
katra no tam pieder pie atskirigas tiesibu sistémas un kartibas”*® Patiesam, principa
neviena no tiesam nav Eiropas augstaka tiesa. Ta nav ideja, kas raksturotu Eiropas
tiesisko telpu. Liguma par Eiropas Savienibas darbibu 267. pants, ka ari subsidiari-
tates princips, kas caurvij gan konvencijas sistému, gan Eiropas Savienibas tiesibu
sistému, nosaka to, ka visas tiesas Eiropa ir atbildigas par kopigo vértibu ievérosanu.
Eiropas pamatideja par vienotibu daudzveidiba ir lidzsvars, kuru panakt jacensas
katrai tiesai, istenojot savu kompetenci. Tas ir gan tehniska limena izaicinajums,
kas saistits ar strida izskatiSanu, gan ari unikala iespéja, jo pirmo reizi gadsimtiem

sena ideja par Eiropas valstu vienotibu tiek istenota realitaté un tiesam $aja zina

43 EST spriedums lieta C-156/21 Ungarija/Parlaments un Padome, 127. punkts. Ari: EST spriedums lieta C-157/21 Polija/
Parlaments un Padome.

44 Koen Lenaerts, “Conclusioning Remarks” (Konferences materiali, EUnited in diversity: between common constitutional
traditions and national identities, Riga, 2021. gada 2.-3. septembris) 231. un 232. lpp.

45 Sk. ari: Martti Koskenniemi, To the Uttermost Parts of the Earth. Legal Imagination and International Power 1300-1870.
Cambridge University Press; 2021, (n 2).

46 David Sehnélek, ‘Normative Approach to the Interplay between the CCC and the CJEU/ECTHR: Judicial Dialogue or
a Dictate?’ (2022) 1 Law, Identity and Values, 204. <www.doi.org/10.55073/2022.1.203-223>, skatits 2022. gada 11. oktobri.
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ir piekirta nozimiga loma. Eiropas tiesu sistéma lidztekus Eiropa notiekosajiem
politiskajiem un likumdos$anas procesiem ir ienémusi centralo vietu, lai pamatotu
un istenotu ideju par Eiropu ka miera, labklajibas un vértibu telpu. Tas tiek darits,
mekléjot un atvasinot visparéjos tiesibu principus. Var apgalvot, ka savstarpéjas uz-
ticéSanas princips, kas radies Eiropas Savienibas tiesibu ietvara un prasa turpmaku
konceptualizaciju, var izskaidrot attiecibas gan Eiropas tiesu sistéma, gan ari Eiro-
pas Savienibas dalibvalstis un ietekmét ari plasako Eiropu tada veida, kas vairak
neka jebkad agrak veicinatu vienotas Eiropas veido$anos.” Ja pienemam, ka sav-
starpéja uzticé$anas izriet no “ES tiesiskas struktiras pamatiem’* tad redzam, ka
Eiropas Savieniba ir pievienojusi jaunu slani valsts piekri$anas (State consent) prin-
cipa ka starptautisko tiesibu veido$anas pamata izpratnei.*” Eiropa izstrada kopigus
noteikumus ne tikai tapéc, ka tas ir katras valsts interesés, bet ari tapéc, ka valstis
cita citai uzticas, jo tam ir kopigs viedoklis par to, ka jaaizsarga pilsonu tiesibas un
jastiprina savstarpéja mijiedarbiba. Tapéc Eiropas tiesu sistéma ir nepieciesams for-
mals un neformals dialogs, lai pielagotos $ai jaunajai paradigmai. Savstarpéjas uzti-
cé$anas paradigmu nav iespéjams sasniegt bez spécigam valstu tiesam, kas aizsarga
cilvéktiesibas un tiesiskumu, un bez Eiropas Cilvéktiesibu konvencijas sistémas, kas
nodrosina minimala kopéja Eiropas cilvéktiesibu standarta ievéro$anu. Tie ir pa-
matelementi, kas kopuma Eiropa veido jauna veida tiesisko telpu, kuras galvenais
virzo$ais elements ir jauna veida Eiropas Savienibas tiesiska kartiba. Pareja no val-
stu sadarbibas uz savstarpéju uzticésanos, ka to pieredzéjusi Eiropas Savieniba, nav
viegla; ta prasa kultaras attistibu pietiekama limeni, lai patiesi panaktu ticibu tam,
ka valstis neatkarigi no to lieluma vai véstures ir vienlidzigas, ka ari fundamentalu
piekriSanu tam, ka butiskas atskiribas pastavés vienmer, bet tam nevajadzétu ietek-
mét savstarpéjo uzticéSanos.

Izaicinajumu ir daudz.

Nakamais Eiropas tiesu sistémas evoliicijas posms bitu pilniba un péc butibas
atzit, ka §1 sistéma ir vienots un unikals tikls, ko veido dazadas, bet savstarpéji sais-
titas tiesas, kuru meérkis ir nodrosinat mieru, cilvéktiesibu aizsardzibu un labklajibu

kopéja Eiropas tiesiskaja telpa.

47 Koen Lenaerts and others (eds), An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan
Rosas (Hart Publishing 2019).
48 Christiaan Timmermans, ‘How Trustworthy is Mutual Trust? Opinion 2/13 Revisited’, in Koen Lenaerts and others (eds),

An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart Publishing 2019), 27. lpp.

49 Timmermanss uzskata, ka savstarpéjai uzticibai “ir ipasa dimensija [..]. Tai ir zinama emocionala nokrasa, kas labi ie-
deras konstitucionalaja valoda, kura mégina kvalificét dalibvalstu savstarpéjo attiecibu sekas ES tiesiskaja kartiba.”
Christiaan Timmermans, ‘How Trustworthy is Mutual Trust? Opinion 2/13 Revisited’, in Koen Lenaerts and others (eds),
An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart Publishing 2019), 29. lpp.



Martins Paparinskis

Londonas Universitates koledzas starptautisko publisko

tiesibu profesors

Nosléeguma piezimes

Man ir liels gods un privilégija, ka klateso$os ar mani iepazistinaja Satvers-
mes tiesas priek§sédétajs un esmu uz skatuves kopa ar tagadéjo Satversmes tiesas
priekssédétaju un bijuso Satversmes tiesas priek§sédétaju. Man, protams, ir uzticéta
neiespéjama misija. Més esam dzirdéjusi neticami bagatigas diskusijas, esam jauta-
jusi, izaicinajusi un veértéjusi, iesaistoties konkreétajas paneldiskusijas. Konferences
ir daudzslanainas ka sipoli un varbut ari citas, mazak estétiski pievilcigas radibas —
to saku cilveékiem, kuri noveérté atsauces. Tapéc savas 19 minatés méginasu izcelt
atskiribas un identificét to, kas man skita ipasi svarigs turpmakajam pardomam.
Ka atziméja Vitolas kundze, jautajumu uzdo$ana ir veseliga prata pazime. Man gan
skiet, ka dazkart varétu but svarigi apsveért ari jautajumu saturu. Tapéc vélos noradit
uz se$am jautajumu grupam. Vispirms par metaforam... Runataji bija briniskigi
poétiski, un, manuprat, tas mums daudz ko pasaka gan par to, kada veida argu-
mentacija tiek izmantota attiecigajos jautajumos, gan par plasaku mentalo karti,
kura més varam $os svarigos apsvérumus izvietot. Péc tam es runasu par neskaid-
ribu - tas atkal ir jédziens, kas bija misu apsvérumu pamata. Man bus tris kon-

krétas lietas, ko vélos pateikt par paneldiskusijam, un tad man bas tris jautajumi,
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kurus atstasu noslégumam. Tapéc saksu ar metaforam. Varbat tas nemaz nav par-
steidzosi, ka tas bijusas tik bagatigas. Profesors Hibers atgadinaja, ka més gandriz
takstos gadus diskutéjam par lielajiem politiskas teorijas un filozofijas jautajumiem,
kas saistiti ar institiiciju sakartosanu Eiropa.

Protams, mums ir bagatigs ciltsraksts un mantojums, kura més varam sevi po-
zicionét. Dazas no metaforam bija saistitas ar transportu. Tiesnesis Kaujers (Kuijer)
runaja par navigatoru, par kaut ko tadu, kas var mis vadit un reizém pateikt, ka
vajadzétu griezties atpakal. Protams, $is Ipasi labi aprikotas konferences konteksta,
kura maus ir vadijusi $aja brauciena, ir iespéjama arl atgriezeniska metafora, proti,
cilvéks, kur$ séz automobili un kura vieniga izvéle ir dot rikojumus autovaditajam,
ta ka ari $aja zina varétu bat kads izaicinajums. Tiesnesis Kucs runaja par to, ka
vienpratiba nav vienvirziena iela, un tas ir svarigs apgalvojums, lai gan, ka zinams,
ari vienvirziena ielas pilda labu funkciju. Tas var aizvest uz tik briniskigam vietam
ka $1. Tas var ari veicinat autovaditaju dialogu. Mans labais kolégis un draugs pro-
fesors Lecs (Letsas) noradija uz $adas perspektivas bistamibu. Tas gan, protams, ir
atkarigs ari no iestades. Més runajam par tiesam. Tacu tiesas nav vienigais veids, ka
risinat stridus, citstarp ari starptautiska limeni. Var but tadas institacijas, kas drizak
ir uz dialogu vérstas neka konfrontéjosas.

Tiesnesis Kaujers izmantoja ari tulkotaja un enges metaforu, kas man skita Joti
trapiga, un atgriezas pie tas pasas beigas.

Tas ir svarigs priekslikums. Més visi tulkojam. Més visi runajam valoda, kas
kadam citam ir svesvaloda, tapéc $aja procesa ir nepieciesams gan jutigums, gan
smalkums. Més runajam par tiesam. Seit ir daudz tiesnesu, un, manuprat, ir svarigi
precizét un apstiprinat, ka profesora Dzehcjarova (Dzhetsiarou) atsauce uz viltus
draugiem neattiecas uz tiesam. Tiesas ir vienigi patiesie draugi cita citai. Daudzas
metaforas bija balstitas uz antropomorfiskiem prieksstatiem, jédzieniem un in-
stitiicijam. Profesors Hiibers sacija, ka vinam esot divas sirdis, un, manuprat, tas
atgadina Ernsta Kantorovica slaveno darbu “Divi karala kermeni — dabiskais un
politiskais kermenis”. Profesors Hubers pilnigi pareizi noradijis, ka més esam tikai
cilvéki. Tomér ka lémumu pienéméjiem mums ir pieskirtas suverénas pilnvaras.
Tiesnesis Kaujers runaja par iestazu darbiniekiem. Domaju, ka $aja auditorija esosie
starptautiskie juristi varétu atminéties slaveno Zorza Sella (Georges Scelle) jedzienu
“dédoublement fonctionnel”. Viena no prestizakajam patlaban lasamajam grama-
tam ir “San T7), slavena gramata par tris kermenu problému. Un, protams, Vitolas
kundze mums atgadinaja par vienas monétas divam pusém. Es gan $aubos par to,

vai banku metaversa, par kuru mums stastija, joprojam bis divpuséjas monétas.
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Rodas gandriz vai Zen tipa jautajumi: vai ar vienu roku var aplaudét, vai viena tiesa
vai monéta var mijiedarboties pati ar sevi? Tik daudz par metaforam. Domaju, ka,
runajot par dogmatiku un smalkakajiem juridiskajiem jautdjumiem, batu veérts ie-
skatities ari makslas vésturé un pardomat $os plasakos jautajumus.

Otra lielaka téma, ari sava veida metafora, ir saistita ar neskaidribu. Ar to saka
tiesnesis Lavins, un par to daudz runaja ari tiesnesis Hnatovskis (Gnatowsky). Pro-
fesors Hibers skara svarigo daudzvalodibas aspektu un Eiropas tiesu arhitektiru,
pieminéja, ka polemiska fraze par konstitiicijas nozimi esot diezgan neskaidra, sa-
vukart profesors Dzehcjarovs (Dzhetsiarou) runaja par neskaidribas pakapém. Ma-
nuprat, diskusijas par neskaidribu biezi vien ir lietderigi iz8kirt divas tas nozimes.
Neskaidribas neskaidriba, ja vélaties, neskaidriba ka kaut kas pretéjs konkrétibai un
neskaidriba ka kaut kas pretéjs spéjai paust nozimi. Tas ir dazadas lietas. Ir lietas,
kas var but konkrétas, bet bez jégas, un ir lietas, kas var bat nekonkrétas, bet jég-
pilnas. Tapéc, manuprat, ja més domajam par neskaidribas problémam, tad mums
butu skaidri jazina, tie$i par kuram no tam més domajam. Neskaidriba ne vienmér
ir slikta. Timotijs Endikots (Timothy Endicott) ir slavens ar saviem argumentiem
par nenoteiktibas vértibu. Neskaidriba ir briniskiga! Pagajusaja vasara Starptautis-
ko tiesibu komisija es aicinaju kolégus pardomat neskaidribas vértibu un bridinaju
par taksonomijas precizéSanu tikai tas dé] vien. Jateic, ka Saja konkrétaja jautajuma
kolégi manu priekslikumu nepéma véra, bet, manuprat, tas tomér ir spéka. Viena no
iespéjamam reakcijam uz neskaidribu ir dialogs. Tiesnesis Lavin$ aicinaja mis uz
dialogu, un, protams, §is dialogs ir briniskigs. Ir gan ari dazi sarezgijumi, ko piemi-
néjusi citi runataji. Tapéc dialogam ir vajadzigi runataji. Tiesnesis Kaujers noradija,
ka Niderlandes konstitiicija dazkart var skist parlieku neruniga. Tatad - vai més va-
ram risinat dialogu, ja viena puse netiek tik stipri uzsvérta? Ka més dzirdéjam, Va-
cijas konstittcija gan runajot. Tapéc Eiropa notiek dazadi dialogi. Vel viens zinama
meéra neskaidrs jédziens ir legitimitate. Izcilais DZeimss Krofords (James Crawford),
kura mums loti pietrakst, muas bridinaja par legitimitates runas piesardzibu, ja tas ir
mazliet neskaidraks tiesibu jédziens, ar ko més jitamies nedaudz értak un nedaudz
mazak precizi. Es nedomaju, ka ta tas tika domats, bet, manuprat, ir vérts atzimét,
ka legitimitate nav brivi pieejama visiem. Tas ir normativs jédziens, kam nepiecie-
$ams normativs pamatojums un skaidrojums.

Un, protams, dialogs var sniegt atbildes uz daziem jautajumiem. Valodas filo-
zofija mums maca, ka ir tadi jédzieni, kuri butiba ir apstridami, kuru apstridésana ir
dala no pasiem Siem jédzieniem un kurus més dzili izjatam. Més klastam dusmigi,

kad mums tiek izteikti iebildumi, un ta més vienpratibu nepanaksim. Tiesi lielakas
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domstarpibas ir $o jautajumu atspogulojums. Un dazos punktos man skiet, ka meés
runajam par butiba apstridétiem konstitucionalas identitates jédzieniem. Iespéjams,
ka $is identitates aizsakas lidz ar to vélino viduslaiku Italijas zieme]u pilsétu autono-
majam identitatém, kuras nevadija vienota laiciga vai religiska vara. Tiesnese Zieme-
le nupat noradija, ka pirmo reizi Eiropa gadsimtiem sena ideja par Eiropas valstim
tiek Istenota realitaté un nozimiga loma §aja zina ir pieskirta tiesam. Neienemsu
konkrétu nostaju attieciba uz $o argumentu, tacu, ja tas ta ir, tad mums nevajadzé-
tu but parsteigtiem par to, ka strids bas principiali stridigs. Patiesam, tiesi $adam
domstarpibam butu jabat. Més daram tiesi to, uz ko mas mudina plasaks arguments.

Laujiet man tagad turpinat un pateikt dazas lietas par pirmo paneldiskusiju,
proti, par valstu konstitucionalajam identitatém un dazadajiem veidiem, kados tas
var klat nozimigas. Tiesnesis Kaujers sacija, ka ir no svara tas, ka tiek piesauktas
konstitucionalas identitates. Tiesnese Jociene (Jociené) vinam jautaja, vai tas nozi-
mé, ka identitates nav svarigas, un vin$ paskaidroja, ka ta to neesot domajis. Sis
identitates ir svarigas, bet griiti nosakamas un dazadas valstis atskirigas. Tapéc ne-
piecieSams dialogs, iestazu mijiedarbiba, savstarpéja ciena. Esmu pierakstijis, ka
tiesnesis Hnatovskis atsaucas uz ricibas brivibu, jo viss, kas mums ir, lai més varétu
risinat konkrétus jautajumus, biitu viens no veidiem, ka tos aplakot. Tatad drizak
runa ir par institucionalam attiecibam, nevis noteikuma saturu.

Generaladvokats Spunara (Szpunar) kungs naca klaja ar ierosinajumu, ka tie-
sam, ja tas vélas but ietekmigakas Eiropas telpa, buitu jasanem izskatiSanai vairak
lietu, un tiesnesis Petrucelli (Petrucelli) atbalstija $o aicindgjumu. Dazus cilvékus §i
diskusija neiedvesmoja. Profesors Jezioro jutas ipasi neiedvesmots. Profesors Lecs
(Letsas) pat uzskatija, ka $is jédziens ir vai nu lieks, vai kaitigs. Tiesnesis Kaujers
$o jédzienu skaidroja, manuprat, ka noteiktu pamatprincipu, iespéjams, sava veida
konstitucionalas kartibas pamatnoteikumu, kas man $kita nedaudz lidzigs izteicie-
nam, ko Starptautisko tiesibu komisija izvéléjas, skaidrojot visparéjos starptautiskas
tiesiskas kartibas principus un izmantojot ipasibas vardu “raksturigs” — starptautis-
kajai tiesiskajai kartibai raksturigie principi. Iespéjams, tas ir viens no veidiem, ka
uz to paraudzities. Tiesnesei JocCienei bija skaidra atbilde — Lietuva konstitucionala
identitate ir ieklauta konstitacija. Tiesnese Ziemele paskaidroja, cik smalka dialek-
tika ir §a projekta pamata. Ir ari citi veidi, ka to aplakot. Tiesnesis Hnatovskis nora-
dija, ka galu gala konstitucionalo tiesibu arguments neattaisno starptautisko tiesibu
parkapumu, un tiesnesis Kaujers pauda, manuprat, lidzigu domu, ka tad, ja tas ir iz-
teikts ka suverenitates arguments, kas ir kaut kas atskirigs no konstitucionalas iden-

titates, tad tas ir nepienemams un tam ir jabait acimredzami pareizam starptautisko
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publisko tiesibu jautdjuma. Parazu tiesibas, kas izsaka principu 2001. gada
Starptautisko tiesibu komisijas pantos par valsts atbildibu, konkréti - 3. panta.
Lai gan ir vérts atceréties septito komentaru - vietéjam tiesibam nav nozimes
starptautiskaja atbildiba, ja vien starptautiskas tiesibas pasas tas nepadara biutis-
kas. Tiesnesis Hnatovskis runaja ari par to, cik svarigi ir konstitucionalas identita-
tes argumentus parvérst Eiropas Cilvéktiesibu tiesa saprotama valoda. Loti svarigs
jautajums, un es pie ta atgrieziSos pasas beigas. Un vins aicinaja plasak iesaistities
citu starptautisko tiesibu normu isteno$ana. Vin$ noradija, ka Strasburas tiesa ir
starptautiska tiesa. Tam es piekritu. Tacu ari starptautiskajam tiesam ir ierobezota
jurisdikcija, ka 2. februari atgadinaja cita Eiropas kontinenta tiesa. Un, protams,
konstitucionalas identitates var but formali starptautisko tiesibu avoti. Visparigie
principi. Parazu tiesibas. Interpretacija. Tiesnese Ziemele to jau piemingja.

Tagad pariesu pie ceturta jautajuma. Domaju, ka to es varu izteikt diezgan isi
un, iespéjams, ar zinamu piesardzibu, — par Eiropas vértibu ka tikai Eiropas regio-
nam raksturigu vértibu definésanu. Tapéc es domaju, ka mums vajadzétu apstaties,
pirms sakam apsveért to, vai stridu miermiliga risinasana, cilvéktiesibas un taisni-
gums citos regionos un citas regionalajas organizacijas nav pazistami vai nav fun-
damentali principi. Es tikko biju ieskatijies Amerikas, Afrikas un ASEAN tiesisko
reguléjumu pamatdokumentos un nedomaju, ka tas batu pilnigi pareizi.

Tagad pariesu pie otras paneldiskusijas, kura mums ir spilgta atmina un kura
tika runats par vienpratibu.

Protams, no starptautisko publisko tiesibu viedokla skatoties, ir daudz veidu,
ka vienpratibu var ietvert starptautiski nozimigos terminos. Tiesnese Ziemele pirms
paris gadiem ir sarakstijusi loti ietekmigu darbu par to, ka Strasbtira vienpratibu, ie-
spéjams, varétu konceptualizét ka regionalo parazu tiesibu normu, un Starptautisko
tiesibu komisija vienpratibai noteikti ir liela vértiba. Es biju diezgan gandarits, kad
pagajusaja gada mums, tostarp ari man ka redakcionalas komitejas priekssédétajam,
izdevas vienpratigi pienemt visus secinajumus, un to valstis loti novérté. Ir iespé-
jamas ari tadas situacijas, kad precizi pareiza atbilde var but mazak vértiga neka
apstiprinajuma plasums un autoritates nozime. Protams, Starptautiska komisija nav
tiesa, tacu dazos aspektos ta nav pilnigi at§kiriga no tiesas. Otraja paneldiskusija tika
izteikti daudzi smalkjutigi viedokli. Ja man izdosies tos visus apvienot... Manuprat,
doma bija tada, ka vienpratiba darbojas briniskigi dazados veidos. Ta spéj paveikt
brinumus, ta var darboties atskirigi dazadas iestadés, dazados laika periodos, saistiba
ar dazadiem tematiem un dazadiem jautdjumiem. Profesora Dzehcjarova un profe-

sora Letca domstarpibas bija dzilas, bet cienpilnas. Tiesnesis Kucs izskaidroja vietéjo
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perspektivu $ajos jautajumos, generaladvokats Spunars — Luksemburgas perspekti-
vu. Savukart profesors Lecs un Vitolas kundze runaja par Strasbtiras perspektivu.
Tatad atkal ir daudz parklasanas, daudz piesardzigu parrunu par konkrétam lietam
un konceptualiem aspektiem.

Labi. Nu, esmu $eit briniskigi pavadijis laiku. Man vél ir tris minttes laika,
un esmu nonacis pie saviem nobeiguma punktiem - tie bis tris. Divi no tiem bis
nopietni, bet viens — ne. Tacu lausu jums pasiem izlemt, kurs no tiem ir kurs. Pirm-
kart, es domaju, ka viens plasaks secinajums ir tas, ka més $odien runajam par Ei-
ropu ar tas kopigajam vértibam un tas bezgaligaja daudzveidiba. Manuprat, Seit nav
pretrunu. Viedokli par to, kas ir kopigs, bija loti atskirigi. Vértibas, vismaz zinama
abstrakcijas pakape, noteiktas institiicijas, noteikti veidi, ka tiek domats un spriests
par lietam. Skaidriba par jautajumiem, bet tapat ari abu iespé&ju pienemsana. Ka jau
saclju sakuma, cienpilnas, bet Joti dedzigas domstarpibas. Tas nav nekas slikts, ja,
runajot par jautajumiem, kas mis visus uztrauc, sakas dedzigas domstarpibas. Dzili
kliniska attalinasanas no lietam, kas ir svarigas, gan nav tas, kas juristiem obliga-
ti batu jadara. Pieméram, man $kita loti interesanti novérot atskirigas reakcijas uz
piesaukto fon Bogdandija (von Bogdandy) darbu. Tiesnesis Pitrucello un tiesnese
Ziemele to atbalstija, bet profesors Hiibers - ievérojami mazak. Tatad $ie ir grati
jautajumi. Runajot par pavisam citu tému, es atceréjos Dzeimsa Kroforda piezimi,
ka vina nostaja esot atkariga no ta, kur vin$ séz. Bet ta jau ir cita diskusija.

Otra lieta, ko vélos minét, ir izteiciens, kas daziem no jums, iespé&jams, ir zi-
nams un kas varéja radit nelielas briesmas dazu argumentu dél, - ta sauktais zirga
likums. Es citéju kadu konkrétu rakstu: “Daudzas lietas ir runa par zirgu pardosanu.
Citas lietas ir gadijumi, kad zirgi ir iespérusi cilveékiem. Vél vairak ir tadu lietu, kas
attiecas uz zirgu licencé$anu un sacikstém, veterinararstu sniegto aprapi zirgiem vai
balvam zirgu izstadés. Jebkuram méginajumam apkopot $os virzienus viena kursa
par zirgu tiesibam ir lemts bat virspuséjam, palaizot garam vienojosos principus.”
Un tas, manuprat, ir viens no veidiem, ka aplakot domstarpibas, kas paneldiskusijas
ieziméjas starp tiem runatajiem, kuri uzskatija, ka, iespéjams, vinu uzdevuma ir ba-
tisks kads zirgu tiesibu elements. Manuprat, tiesnesis Hnatovskis bija ipasi spécigs $is
domas paudéjs pirmaja paneldiskusija. Generaladvokats Spunara kungs un jo ipasi
Vitolas kundze parstavéja otru pusi. Savukart citi uzskatija, ka tas ir saskanots temats.
Es domaju, ka ir sapratigi veidi, ka par to domat, bet $is ir noderigs veids, ka to darit.

Tresais un pédéjais punkts ir tas, ka tiesibas ir valodas un argumentacijas
stils. Un $eit es atgriezos pie ta, ko tiesnesis Kaujers teica par tulkotajiem un to,

ko sistéma ieslédz.
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Ir argumenti, kas dazas tiesas darbojas, bet citas ne. Ficmorisa arguments Tai-
rera lieta vispar nestradaja, kamér stradaja Starptautisko tiesibu komisija vai starp-
tautiskaja tiesa... Un atkal — man ir liels gods but uz skatuves kopa ar tiesnesi Zie-
meli, kura ar savu juridisko argumentaciju ir izcili stradajusi trijas tiesas.

Laujiet man pabeigt pédéjo rindkopu. Oskara Vailda Gvendolina filma “Cik
svarigi biit nopietnam” teica, ka svarigos jautajumos galvenais ir stils, nevis sirsniba,
un tad vél piebilda, ka §im cilvékam gan nevar ticét, bet vina sniegta atbilde tomér
ir brinumskaista. Oskars Vailds varbat ir nedaudz parspiléjis, bet, manuprat, Sodien
mes visi parliecinajamies par to, ka svarigs ir gan stils, gan saturs un ipasi svariga ir
tiesne$u, likumu un tiesu nozime sabiedribas attistiba. Es patiesi varu piekrist profe-
sores un tiesneses Ziemeles nosléguma vardiem par tiesibu vietu mainigaja sabied-
riba un varu beigt ar to, kas man skiet visspilgtakais pédéjais teikums starptautisko
tiesibu gramata. Vona Lova gramata “Starptautiskas tiesibas” ir rakstits: “Kad viss
ir pateikts un izdarits, dazkart ir labak lagt palidzibu nevis no jurista, bet gan no
priestera, arsta vai santehnika.”

Paldies, priek§sédétaj Lavina kungs!
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Aldis Lavins

President of the Constitutional Court of the Republic of Latvia

Opening address at the conference

Honourable Minister for Justice,
Dear colleagues, Judges, professors and conference participants,

You are welcome at the international conference, organised by the
Constitutional Court of Latvia, “Role of the Constitutional Courts in Concretising
the Shared Values Uniting Europe”, in Riga, the capital of Latvia, on the occasion of
the twentieth anniversary of Latvia and nine other countries becoming members of
a community of values and rights: the European Union.

We have just sung the Latvian national anthem, which is also a prayer of
our people, under the leadership of the chief conductor of the Song and Dance
Celebration, Jurgis Cabulis. At different times, it has led us, as a unified chorus
of the Latvian people, to where we are today, our common home, a space of
freedom, security, and justice in Europe. It would be relatively easy for a Latvian
to explain the foundations of our national identity to a representative of another
culture through the code of the Song and Dance Celebration. In contrast,
the constitutional identity of the Latvian State and the grounds for establishing it
are already a rather complex legal task to be resolved in dialogue with the Court of

Justice of the European Union. For example, in the case on restrictions imposed on
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private higher education institutions regarding the use of language in the teaching
of study programmes, both the Constitutional Court and the Court of Justice of
the European Union emphasised the essential importance of the official language
as an element of the constitutional identity of the State. The Constitutional Court
case is a good example of how the constitutional identity of a State can coexist
harmoniously throughout the European Union with the requirements arising from
supranational legal frameworks.

The international conferences of the Constitutional Court always serve as
a forum for discussion and generation of new ideas on constitutional values. Today’s
conference is a natural continuation of the consistent previous efforts to promote
effective interaction between three legal systems: the national, the international,
and that of the European Union.

One of the first steps was the launch of the United in Diversity series of
conferences of the Court of Justice of the European Union and Member States in Riga
in 2021. At the next conference, which took place in The Hague, informally known as
“Riga Two’, the Constitutional Court already proposed criteria for how a particular
national value could be recognised as part of a country’s constitutional identity.
Last September, at the National Library of Latvia, we discussed the framework of
the Convention for the Protection of Human Rights and Fundamental Freedoms
(ECHR) and the role of the core of national constitutional identities in implementing
the judgments of the European Court of Human Rights. Finally, today, we shall
bring together in a single conference the challenges facing all three legal systems,
the common understanding of which will shape the future of our shared legal space.

The conference will be organised in two panel sessions: “Reconciling Member
States’ constitutional identities with common European values” and “The European
consensus shaping European public policy”. The reasons for this division have been
carefully considered.

There is no doubt that the legal systems of both the European Union and the
Council of Europe are based on common European values. At the same time, there
are elements of constitutional identity that are essential for Member States, and the
process of applying the law can lead to real or imagined clashes between common
European values and national constitutional identities.

The aim of this conference is to move towards a common understanding of how:

- first, to distinguish between “genuine” constitutional identities and other

national values that fall below a certain “quality” standard to be considered

the constitutional basis of a given Member State;
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- second, to apply the elements of constitutional identity correctly to achieve
a fair and sustainable solution in the context of the European Union as a whole.

Given that law is in a constant process of development, the conference should
focus on the doctrinal thesis that there might be an “unchangeable core” of common
European values that national constitutional identities cannot affect.

Today’s second session of the conference will focus on the European consensus,
basically known as a doctrine developed in the case-law of the European Court of
Human Rights, which can be understood as a reflection of a set of European values,
whether existing or, on the contrary, changing. As we can see from the case-law of
recent years, the European consensus has a real impact on the scope and application
of fundamental rights, but national courts need clarity on the methodology to
be used to ascertain the existence and impact of the European consensus on the
standard of fundamental rights. Looking at the future, the team organising the
conference has had the courage to ask the participants to become a kind of visionaries
and to discuss whether, if the European consensus is understood as a mechanism
that influences the understanding of the content of common European values,
the European consensus could, and how could, also shape the development of the
European Union’s legal system?

Finally, I will conclude with two more important points. Tradition is
a powerful force: the conference in Riga once again takes place in the first half of
the year, as before the pandemic. Spring is approaching, and it is a time of hope,
as I am already looking forward with optimism to the 2025 spring conference in
Riga, which the Constitutional Court will organise together with the Constitutional
Court of Ukraine as part of the Council of Europe Support for the Development of
Constitutional Justice in Ukraine project. Our Ukrainian colleagues are not only
ensuring the continuity of their work in a time of war but are also developing and
setting high goals for the future Ukraine - a democratic State governed by the rule
of law in the family of developed European countries.

Considering the quality of the conference, we have taken into account the
observation that sometimes there is not enough time for discussion, but, clearly, it is
the discussion that provides great impetus for achieving the goals of the conferences.
That is why the conference organisers have set aside an unusually large amount
of time for questions and comments. I invite everyone to take an active part in
discussing the issues related to the rights to be considered.

I wish the participants every success in finding ways to harmonise the

interaction of the three legal systems!



Inese Libina-Egnere

Minister of Justice of the Republic of Latvia

Opening address at the conference

Honourable President of the Constitutional Court,

Honourable Judge of the Court of Justice of the European Union, Ms Ziemele,
Honourable First Advocate General of the Court of Justice of

the European Union, Mr Szpunar,

Honourable Judge of the European Court of Human Rights, Mr Gnatovskyy,
Honourable Vice-President of the Venice Commission, Mr Kuijer,
Honourable judges, legal scholars, ladies and gentlemen,

I am truly honoured to welcome you all today to the opening of this
international conference dedicated to strengthening and defending our common
European values.

I would like to begin this address by quoting the President of Latvia Vaira Vike-
Freiberga. In 2003, addressing those present at the signing ceremony of Latvia’s
Treaty of Accession to the European Union, she said: “We are now looking at
a future, a future that we shall all build together, a future, in which we shall also
encounter dangers, threats, challenges, and disagreements. These are a part of life.
And as we face it, it will certainly be easier for us to find solutions and answers if

we face it together”
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This year is very important for Latvia as it marks 20 years since Latvia became
a member of the European Union and NATO. Today, looking back at that moment,
we can say with certainty that everything the President said has come true: there
have been (and still are) dangers and threats, challenges and disagreements. But
there have also been great moments of unity and solidarity, of finding successful
solutions and the best answers in situations where the best answers were needed. It
has not always been easy, but it has been easier than it would have been without the
support of our allies.

The foundation of our constitutional identity, the core of our Constitution
is human dignity, freedom, democracy, security, equality, the rule of law, human
rights, and the right to self-determination. These are also Europe’s common values,
embodied by the European Union and the Council of Europe. We create, defend,
and implement these values. Nobody imposes these values on us ‘from above’

Latvia’s participation in the space of European values has shown that it is the
unbreakable foundation of common values that strengthens our country, both
nationally and internationally. Shared European values and goals provide a strong
footing and serve as a beacon for national decision-making. There has been great
support from the European Court of Human Rights and the Court of Justice of the
European Union, showing us the way to implementing common European values
and finding the best solutions.

At today’s conference, we will specifically emphasise the role of constitutional
courts in concretising the shared values that unite Europe. The contribution of
constitutional courts to the functioning of a democratic State governed by the rule
of law is invaluable.

In the Latvian legal system, the interpretation of legal norms by the
Constitutional Court, the European Court of Human Rights, and the Court of
Justice of the European Union is binding all the stakeholders equally. Everyone
must follow it: the public, the businesses, the national and local authorities.

The Constitutional Court plays a critical role in the implementation of
international law, as it achieves a balance between the provisions of international law
and the human rights provisions enshrined in the Constitution and the reasoning
of its rulings. Thus, the Constitutional Court fosters the fusion of national and
international legal norms instead of creating a dual legal system. The Constitutional
Court has, indeed, been effective in pursuing in Latvia a common understanding
of values as part of the European Union and the Council of Europe mechanisms for

the protection of rights.
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In my address, I would like to point to the role of the judiciary in the geopolitical
situation that we find ourselves in today. In times of war and hybrid threats, the role
of national and international courts is vital and sometimes even decisive.

The Constitution is a living instrument in the hands of an entity implementing
the law. Thus, it is the judge’s task to use this tool dynamically, keeping up with the
times, and promptly reacting to developments among the general public, without
undermining the shared values that unite Europe.

Whenever they hear cases before them, the European Court of Human Rights
and the Court of Justice of the European Union take into account the situation, the
historical and factual context of every country. This brings the shared values closer
to the on-the-ground conditions in each country.

Even more so, any national court must be able to respond adequately to what
is happening in the country and the world. The Constitutional Court has set a high
bar in assessing the circumstances of the case in light of the current Latvian situation
and its context. I am referring to the recent ruling by the Constitutional Court in
case No 2023-04-0106 on the obligation of Russian citizens with a residence permit
in Latvia to pass a Latvian language proficiency test.

In that case, the Constitutional Court found that the fundamental duty of
the state was to guarantee national security. The judgment focused in particular
on the current geopolitical situation, as well as Latvia’s historical context. The
Russian Federation, a State that is Latvia’s neighbour, recognised as a state sponsor
of terrorism, continues to conduct aggressive military and hybrid activities
against independent states, and those who maintain loyal ties with such a state
pose security risks to us, even though we are not immediate targets of a military
conflict.

At a time when the very basis of European values is being directly challenged
by the Kremlin in a bloody war near our borders, we need to remind ourselves
what our shared European values are. Together, with our unwavering commitment
to freedom, democracy (including a militant democracy), human rights, and the
rule of law as our common values, we can stand united in Europe. It is the task of
constitutional courts to protect the rule of law and to incorporate this international
awareness into the national legal system.

I wish the participants of today’s conference to hear answers to questions that
have not been answered so far, to recognise future challenges, and to find solutions
to them, strengthening the role of constitutional courts in safeguarding our shared

values and in preventing threats!






Panel discussion |

Reconciling constitutional
identities of Member States
with the shared European values



Martin Kuijer

Vice President of the Venice Commission, Justice of the Supreme
Court of the Netherlands

It is a true pleasure being back here in Riga and my sincere thanks to the
organisers of this conference for their kind invitation. I am honoured to attend this
conference, hosted by my good friend and colleague in the Venice Commission,
Aldis. It is equally good to see so many other dear friends - and I look forward to
making some new ones.

I wear two ‘hats’ this morning. I represent the Supreme Court of the
Netherlands, together with my colleague Matthias Borgers, expressing our
gratitude for the bilateral relations our two courts have. And I represent the Venice
Commission. When Aldis invited me to attend this conference, he did so in Venice
while referring to the particularities of the Netherlands’ legal order. So, I will address
both perspectives — and do so in 20 minutes.

But allow me to first make a few introductory remarks.

The title of this 1* session seems to imply that there is a tension between
international standards and constitutional standards, which needs to be reconciled or
bridged. Let me say at the outset that in most, if not nearly all, cases the constitutional
domain of the Member States mirrors the shared European values as laid down
in various Council of Europe instruments, like the European Convention for the

Protection of Human Rights and Fundamental Freedoms (hereinafter - ECHR),
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and in the European Union law as these international instruments are firmly
based upon the “constitutional traditions common to the Member States” to use
the terminology of the Court of Justice in the Internationale Handelsgesellschaft
case and subsequently used in Article 6 of the Treaty on European Union. If we are
discussing the need to reconcile constitutional identities with European values, it is
good to stress at the outset that we are talking about the rather exceptional situation
where both domains do not coincide.

My second preliminary thought when preparing this speech was that
a possible — or perceived - tension between the constitutional particularities of
a given legal order and the European domain is not necessarily a purely judicial or
even legal matter. The issues we discuss also relate to the more general relationship
between the judicial domain (including the constitutional judge) and the political
domain, setting the standards which are to be applied by the judicial domain. It is
fair to say that the constitutional ‘identity” of a given state is a fairly static concept,
which is unlikely to be subject to many changes. Indeed, the challenge of striking
a good balance between constitutional rigidity and flexibility is common to all
democratic states. In most states, it has been achieved by provisions which make
a constitutional amendment more difficult than changing ordinary legislation. But
making changes is (ordinarily speaking) not impossible: the national legal order -
even the constitutional dimension of that legal order - is in the end subject to
political developments. This is to a certain extent less true for the ECHR and other
intergovernmental instruments. Once an international standard has come into
existence, its application and interpretation are almost exclusively in the judicial
domain. It will be near to impossible for the Committee of Ministers of the Council
of Europe, for example, to interact with the judicial domain on the interpretation
of those European values. Looking at the debate about the perceived clash between
national particularities and the European legal order in some European countries
in recent years, two common features are noticeable. One: it is mainly a controversy
in the political domain about judges too easily overturning decisions taken by
democratically elected representatives in the parliament. And two: the controversies
usually do not concern constitutional issues but policy areas, such as immigration
law and criminal justice.

My third - and final - preliminary comment is this. Obviously, it makes a huge
difference whether we are discussing the European values within the framework of
the European Union legal order or the European values within the intergovernmental

setting of the Council of Europe. The need to reconcile constitutional particularities
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with the European standards will likely be less pressing in the context of the latter
in which minimum standards are laid down and the margin of appreciation left to
contracting states is often emphasised. Admittedly, the European Union legal order
is fundamentally different in that respect: it sets the standard. The European Union
recognises the existence of certain essential characteristics of the Member State', but
if a matter is regulated by European Union law - then it takes precedence over any
provision of national law, including constitutions.

Let me then turn to the Venice Commission. It has always held that each
country should find its own solution in line with its own constitutional, legal and
cultural traditions. The Venice Commission supports and promotes diversity but
such diversity may not become a pretext for not meeting binding international
standards. The Venice Commission identifies the red lines, but within those red
lines each country is free to choose how to reach the goal of meeting international
standards, provided that it reaches it and does not overstep the red lines.

It reminds me of an anecdote, once told by a former judge in the European Court
of Human Rights (hereinafter - ECtHR) who characterized the cooperation between
the ECtHR and national courts as follows. She described the national courts as the
drivers of a car and the ECtHR as the car’s navigation system. The driver enters the
intended final destination and receives instructions about the route to take. Here it is
better to keep to the left; I would turn right there. The navigation system ordinarily does
not comment on the desirability of your final destination (the policy goal) but does
provide instructions on how to get there (the legal tenability). Sometimes as a driver
you know a better route because you know the area well; then you are sometimes
a bit stubborn and deviate from the instructions. That does not immediately lead to
accidents. Sometimes the navigation system even adjusts the suggested route. But very
occasionally you will be told: “Turn around!” or ‘Return to the route!’ Assuming — and
I admit: this is an essential precondition - that the driver does not intend to total the
car, you take such indications seriously. Not because you ‘must; as rulings of the Court
are legally binding, but mainly because it is better for you in the end.

A similar approach can be identified in the work of the Venice Commission.
Let me mention two fairly recent examples: Hungary and Lebanon.

In 2021, the Commission was asked to give its opinion on constitutional
amendments to the Fundamental Law of Hungary. One of the amendments concerned

the education and upbringing of children. The constitutional legislator referred

1 see for example Article 4 of the Treaty on the European Union.
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to the Hungarian constitutional identity and stipulated that Hungary shall ensure
an upbringing that is in accordance with the values “based on the constitutional
identity and Christian culture of our country”. The relevance of the constitutional
identity and Christian culture was already highlighted in the Preamble of the new
Constitution (2011). In 2018, by the Seventh Amendment to the Fundamental
Law, a provision was introduced, stating that “the protection of the constitutional
identity and Christian culture of Hungary shall be an obligation of every organ of
the State”, thereby transforming the preambular formula into a binding rule. The
Venice Commission in its report* did not raise any problem with the constitutional
amendment as such but it did stress that the state had to ensure an objective and
pluralist curriculum and avoid indoctrination in public education. Whether the
application of the constitutional provision would be in conformity with international
human rights standards would depend on how the provision would be interpreted.
The Commission signalled a risk that the right to education, as guaranteed in Article
2 of Protocol No. 1 to the ECHR, as well as the freedom of religion and belief (Article
9 ECHR) and the principle of non-discrimination (Article 14 ECHR) could be
violated if the state were to use public education for ideological goals, to favour the
most influential ‘philosophy of life] for instance, by promoting in education specific
values of the Hungarian constitutional identity and Christian culture.

Similarly, ‘constitutional identity’ played a role in an opinion in respect
of Lebanon in 2022. The political system of Lebanon is characterised by power-
sharing between three main religious communities: Sunni Muslim, Shia Muslim,
and Christians. The confessional principle follows from the Constitution of
Lebanon, which provides for the parity between representatives of the Christian
and Muslim communities in the Parliament and for the proportional representation
of confessions in the Government. But in reality, the confessional principle also
applies to the judiciary as many posts in the judiciary have a confessional “label”.
For the Venice Commission® there is a certain tension between the confessional
principle and the principle of merit-based appointments within the judiciary. It,
therefore, recommended that any legislative reform of the judiciary should aim at
introducing such mechanisms that helped a change of direction from the continued
assiduous application of the confessional principle in practice towards a system of

appointments which was essentially based on the merits of candidates, without, at

2 CDL-AD(2021)029, para. 47 et seq.
3 CDL-AD(2022)020, para. 14 et seq.
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the same time, perturbing social cohesion and inter-communal peace. However, the
Venice Commission continued by underscoring its understanding that “the total
abandonment of the confessional principle in the milieu of the Lebanese social and
political construct may be a matter of a more distant future requiring a wide and
deep consensus of the community as a whole”

In sum, the Venice Commission has consistently held that it is (only) for
aconstitutional courtto interpret the constitution and that judgments of constitutional
courts have a final and binding character and they have to be respected by all public
bodies and individuals.* The Commission demonstrates (a great deal of) respect for
constitutional particularities, but it will always draw attention to the ‘red lines’ The
manner in which it will do so depends on the nature of the international standard at
stake. a temporal and gradual approach may be a solution as in the case of Lebanon.
Or stressing the responsibility of the legislator to interpret and apply the provision
of constitutional identity in a manner consistent with the State’s international
obligations, as in the case of Hungary. One may argue, in my opinion, that a similar
responsibility rests on the shoulders of constitutional courts, i.e. the duty to choose
as much as possible a treaty-compliant interpretation of a constitutional provision.

That brings me to the 3" and final part of my presentation: how do we deal
with such tensions in the Netherlands?

First of all, in my personal view, the dilemma is less prominent in the Dutch
debate. This may be due to the combined effect of (a) a less outspoken ‘constitutional
identity’ in the Dutch constitution in comparison to some other European
constitutions, and (b) a traditionally strong reliance on international law.

The Netherlandshasaratheruncommon system. On the onehand, Article 120 of
the Netherlands’ Constitution prohibits a judge from checking the constitutionality
of Acts of Parliament (in line with the doctrine of supremacy of Parliament).
However, at the same time, Articles 93 and 94 of the Constitution provide for direct
applicability of international legal norms. Moreover, these norms have a higher
standing than domestic legal norms, including the Constitution. So, international
human rights standards play a vital role in the Netherlands’ domestic legal order.
a human rights related debate in the Netherlands will therefore likely focus on
international human rights treaties. Of those international treaties, the ECHR is by
far the most relevant for practical purposes if only because of the detailed case-law

of the ECtHR. In this respect, it is important to note that the Dutch judge applies

4 see for example CDL-AD(2017)003.
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the so-called ‘incorporation doctrine, meaning that the norm (i.e. a provision of
the ECHR) is interpreted as it has been interpreted by the Strasbourg Court. It is
therefore irrelevant whether the Court’s judgment was against the Netherlands or
against a third country. In practice, the Courts judgments against third countries
have often resulted in changes of Dutch law.

This model has resulted in a rather dormant existence of our constitution. The
constitutional debate in the Netherlands is not as vivid as in various other countries.
Most policymakers and legal practitioners fail to see the added value of keeping our
constitution up-to-date in light of the fact that the judiciary offers a high level of
legal protection by applying those international standards. Perhaps one should say
that pragmatism is part of the Dutch ‘constitutional identity’..

Having said that, over the last few years we have seen a renewed interest in
our constitution, such as the inclusion, in 2022, of a general provision stating that
“The Constitution guarantees fundamental rights and democracy based on the
rule of law”. The constitutional legislator should - in case of further amendments
to the Constitution — assess whether these amendments respect the rule of law
requirements.

It is difficult to identify a particular explanation for this renewed interest.
Most probably a combination of factors: (a) the fact that there has been ‘Rule of Law
backsliding’ in some countries has led to a debate in the Netherlands on how well our
system would be protected against such developments, (b) the fact that the Dutch
legal order was recently confronted with major shortcomings related to the Childcare
Allowance Act, in which the primary reliance on international standards proved to
be insufficient because there are areas where the ECHR and other human rights
conventions do not provide remedies, but perhaps it is also due to (c) the fact that
some political forces in the Dutch political landscape advocate that the Netherlands
should withdraw from the ECHR system, which led many to the conclusion that
such a passive attitude towards our own constitution is no longer desirable.

The fact is that many issues which would be considered as a constitutional
issue in other countries are solved in the Netherlands via international standards.

In any case, a constitutional jurisdiction like the Supreme Court in the
Netherlands plays an essential role in ‘translating’ the international acquis for
the benefit of the national legal order. Such a ‘translation’ can sometimes be very
difficult - it is not always easy to ensure that the international standard ‘fits’ into
the national legal culture. But in my experience it’s rarely a head-on collision - it just

takes careful navigation.
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In a more general sense, for me, that’s the role of the highest courts in a national
legal order. They are, as it were, a Google Translate: they try to translate the (not
always easily understandable) European acquis into the national legal order while
providing guidelines to the other stakeholders in the national legal order on how that
international standard should be ‘translated’ into everyday practice. And at the same
time they try to convey messages to the European courts as to the complications that
national courts encounter in the loyal application of the European acquis. In this
way, they are the ‘hinge’ in that layered legal order.

The manner in which the Supreme Court will do this mirrors the approach
taken by the Venice Commission. In most cases, a solution may be found by choosing
a treaty-compliant interpretation of a given domestic provision. Sometimes, the
Supreme Court opts for a ‘temporal’ solution. Let me briefly give you one example.
Dutch criminal law allows the judge to impose a life sentence. And unlike other
jurisdictions: that really means for life. As you are all aware, there is case-law of
the ECtHR in this regard. In 2016, the Dutch Supreme Court dealt with a case in
which the court of appeal had imposed a life sentence. It noticed that — contrary
to European case-law — the Dutch law at the time did not provide for a possibility
to review the life sentence after it had been imposed. If the law would introduce
such a review mechanism, the Dutch law would no longer be incompatible with
the requirements of Article 3 of the ECHR. Introducing such a mechanism was,
however, not for the judiciary, but for the legislator. The Supreme Court decided
to adjourn the case for fourteen months in order to enable the government and
the political decision-makers to make the necessary adjustments. And this is what
happened. Subsequently, the Supreme Court held that the imposition of a life
sentence would no longer be considered incompatible with ECHR standards. But,
it also warned the authorities: if future cases would demonstrate that — despite the
new review mechanism - life sentences de facto were never reduced, the Supreme
Court might reconsider its position as regards the imposition of life sentences.
For me, the example demonstrates how a constitutional jurisdiction may play its
role: (a) carefully examining what exactly the international standard requires, (b)
identifying how to best fit that into the domestic legal order, while (c) respecting the
constitutional relations between the various institutional actors.

My last message would be a simple one: dealing effectively with (apparent)
tensions is, in my view, not something which can be solved solely within
an institutional context. All too often, interpersonal relationships are equally, if not

more, important to finding a solution.
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Also for that reason, conferences like this one are so valuable, meeting with
your colleagues and discussing issues of mutual concern.

That is why - also on behalf of my colleagues — I thank Aldis and his
Constitutional Court for the bilateral ties with the Dutch Supreme Court, which we

value immensely.



Mykola Gnatovskyy

Judge of the European Court of Human Rights

I am extremely grateful to the Constitutional Court of Latvia for the
opportunity to be in Riga and to participate in this important discussion. I would
also like to congratulate the organising team for their impeccable and exemplary
work on gathering all of us here today.

The topic of constitutional identities of European states has remained high on
the agenda in legal academia and in European constitutional jurisdictions, as well as in
the Court of Justice of the European Union for many years. From the recent exchanges
on the topic, I followed with particular interest the discussions that took place here
in Riga last September at the conference organised by the Latvian Chairmanship of
the Committee of Ministers on the role of the judiciary in the execution of judgments
of the European Court of Human Rights. I appreciate the opportunity to share my
views on this subject. While they are inevitably provided from the point of view of
a Strasbourg judge, they should only be perceived as reflecting my personal views.

While the importance of the concept of “constitutional identities” is clearly
relevant for a supranational legal order of the European Union, the question of
its pertinence for the application of the European Convention on Human Rights
appears to be far less straightforward. In today’s presentation I will try to share
with you my thoughts on this subject, without of course pretending to be able to

provide a definitive response. I will first address the relevance of the concept of
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“constitutional identities” in the light of international legal obligations of States
under the European Convention on Human Rights. I will then discuss some of the
instances where the Strasbourg Court has had an opportunity to engage with the
concept of the constitutional identity of the respondent State to understand the

relevance of this concept for the Court’s case-law.

Constitutional identities and the nature of State obligations under
the European Convention on Human Rights

This Panel’s description posits that there may be situations where there appears
to be a conflict between a “constitutional identity” and a “European value” and that
one of our tasks today is to discuss how such conflicts could be resolved. Certainly,
it is possible that an appearance of such a conflict occasionally exists. However,
the obvious difficulty in having a meaningful discussion on the subject lies in the
vagueness of the two concepts. In other words, the less clear these concepts are, the
higher the chance that some would see a conflict between them whilst others, with
equal authority, would not.

The first instinct that many lawyers, including myself, have in such a situation
would be to conduct a “purely legal” analysis. In such a frame of mind, I would insist
that the notion of “European values” can best be understood as the values already
enshrined in the European Convention on Human Rights.

The Preamble to the Convention clearly explains its background, its object,
and its purpose. The Convention is a binding international instrument creating
a unique system of collective enforcement of human rights by like-minded European
countries who “have a common heritage of political traditions, ideals, freedom and the
rule of law” This common heritage is an indispensable basis for the constitutional
identities of European states.

This also means that constitutional identities of European countries should
best be seen as already including human rights and fundamental freedoms protected
by the European Convention.

In one of the most recent Grand Chamber judgments, Humpert and Others
v. Germany [GC]?, the Court has succinctly and clearly outlined its role (§569-72).

First, the High Contracting Parties to the Convention have undertaken “fo
secure to everyone within their jurisdiction the rights and freedoms defined in Section
I of [the] Convention” (Article 1 of the Convention). It is the duty of the Court to

5 Humpert and Others v. Germany [GC], no. 59433/18 et al., 14 December 2023.
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ensure the observance of the engagements undertaken by the Contracting States
(Article 19 of the Convention). In accordance with Article 32 of the Convention,
the Court provides the final authoritative interpretation of the rights and freedoms
defined in Section I of the Convention.

Second, the Court’s rulings serve not only to decide those cases brought before
it but, more generally, to elucidate, safeguard and develop the rules instituted by the
Convention, thereby contributing to the observance by the States of the engagements
undertaken by them as Contracting Parties.

Third, Contracting Parties should abide by the rule-of-law standards and
respect their obligations under international law, including those voluntarily
undertaken when they ratified the Convention. The principle that States must abide
by their international obligations has long been entrenched in international law; in
particular, “a State cannot adduce as against another State its own Constitution with
a view to evading obligations incumbent upon it under international law or treaties
in force” (see the Advisory Opinion of the Permanent Court of International Justice
on Treatment of Polish Nationals and Other Persons of Polish Origin or Speech in the
Danzig Territory). Further, under the Vienna Convention on the Law of Treaties,
a State cannot invoke its domestic law, including the Constitution, as justification
for its failure to respect its international-law commitments (Article 27 of the Vienna
Convention on the Law of Treaties).

It follows from the aforementioned principle of international law as well
as, inter alia, from Articles 1, 19, 32 and 46 of the Convention, that the Contracting
Parties must fulfil the obligations voluntarily undertaken by them when they ratified
the Convention. As the Court does not engage in matters of domestic constitutional
interpretation, it is for the Contracting Parties to choose the manner in which they
fulfil their obligations under the Convention.

From this perspective, “constitutional identities” should not be seen as a way
to justify a failure by any party to the Convention to comply with its provisions or
with a final judgment by the European Court of Human Rights. In other words,
directly juxtaposing “European values” and “constitutional identity” would not be
permissible in the system of the European Convention on Human Rights.

As most of you will certainly recall, in her speech at last September’s conference
in Riga, President O’Leary insisted that “it is only in exceptional circumstances that
the Court can accept constitutional heritage or “identity” - and accommodate it in the
margin of appreciation accorded to States - as a legitimate ground for a finding of no

violation in situations which would otherwise be problematic under the Convention”.
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She further added that “the very concept of constitutional identity must be subject
to a narrow interpretation associated with the fundamental structures, political and
constitutional, of the State. Otherwise, we may find ourselves on a very slippery slope
in a Convention system serving 46 quite heterogenous States each with their own
history and the imprint the latter has left”.

I certainly agree with such a view. Putting forward the argument of
“constitutional identity” to defend otherwise impermissible conduct under the
European Convention on Human Rights could in the end defy the very object and
purpose of the Convention.

At the same time, the discussion does not simply end there. Instead of relying
on the vague ground of constitutional identity, it is incumbent on the Strasbourg
Court to look deeper into what is the concrete reason for the interference. In other
words, which part of the “identity” is at stake, what it means and how it came about.
Only through this - and not by simply invoking the magic formula of “constitutional
identity” - can the Court accurately assess whether the State has overstepped its

margin of appreciation.

The place of “constitutional identities” in the case-law of the European
Court of Human Rights

Turning to the case-law of the Court, I cannot fail to note that the concept
of “constitutional identity” is commonly associated with the 2022 Grand Chamber
judgment of no violation in the case of Savickis and Others v. Latvia [GC]°.
However, arguments that could have been, at the relevant time, seen as relating to
constitutional identity of the State concerned, are present in many other important
judgments of the Court adopted long before the Savickis case.

Let me give you two such examples of cases decided by the Grand Chamber —
curiously, in both cases the judgment of no violation was adopted by the same large
majority (15 votes to 2). Back in 2011, in Lautsi and Others v. Italy [GC]’ the Grand
Chamber overturned the Chamber’s judgment and concluded that the presence of
crucifixes in State-school classrooms did not violate the right to education enshrined
in Article 2 of Protocol No. 1 to the Convention. In coming to this conclusion,
the Grand Chamber took the view that in principle the decision whether or not

to perpetuate a tradition falls within the margin of appreciation of the respondent

6 Savickis and Others v. Latvia [GC], no. 49270/11, 9 June 2022.
7 Lautsi and Others v. Italy [GC], no. 30814/06, 18 March 2011.
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State. It also took into account the fact that Europe is marked by a great diversity
between the States of which it is composed, particularly in the sphere of cultural
and historical development — however, emphasised that the reference to a tradition
cannot relieve a Contracting State of its obligation to respect the rights and freedoms
enshrined in the Convention and its Protocols.

Having analysed the role of religion in the educational environment in Italy,
the Court concluded that in deciding to keep crucifixes in the classrooms of State
schools, the authorities had acted — in the exercise of the functions it assumed in
relation to education and teaching — within the limits of the margin of appreciation
left to the respondent State in the context of its obligation to respect the right of
parents to ensure such education and teaching in conformity with their own
religious and philosophical convictions.

In 2017, the Grand Chamber adopted its judgment in S.A.S. v. France [GC]?,
which concerned the ban on wearing religious face coverings in public, introduced
in France by law in 2010. By prohibiting everyone from wearing clothing designed
to conceal the face in public places, the respondent State had to a certain extent
restricted the reach of pluralism, since the ban prevented certain women from
expressing their personality and their beliefs by wearing the full-face veil in public.
However, the Government had indicated that it was a question of responding to
a practice that the State deemed incompatible, in French society, with the ground
rules of social communication and the requirements of “living together”. From that
perspective, the respondent State had sought to protect a principle of interaction
between individuals, which in its view was essential for the expression not only of
pluralism, but also of tolerance and broadmindedness, without which there was
no democratic society. It could thus be said that the question of whether or not
individuals should be permitted to wear the full-face veil in public places constituted
a choice of society.

In such circumstances, the Court had a duty to exercise a degree of restraint
in its review of Convention compliance, since such review would lead it to assess
a balance that had been struck by means of a democratic process within the society
in question. In matters of general policy, on which opinions within a democratic
society might reasonably widely differ, the role of the domestic policymaker had
to be given special weight. In the present case, France thus had a wide margin of

appreciation and the choice of its legislator did not violate the Convention.

8 S.A.S. v. France [GC], no. 43835/11, 1 July 2017.

102



Having read the judgments in Lautsi and in S.A.S., one might say that the
tradition of keeping crucifixes in Italian classrooms or introducing bans on full-face
veils in public to maintain social communication in French society are part of the
constitutional identity of these two States. However, resorting to such an argument
would not have strengthened these two judgments. To the contrary, it would blur
the clear analysis of the core of the issue provided by the Grand Chamber in each of
these judgments by hiding it behind a vague concept.

A similar approach was chosen by the Court in the case I have already referred
to — Humpert and Others v. Germany [GC] - in which the Grand Chamber found no
violation with respect to disciplinary sanctions on teachers with civil-servant status
for participating during their working hours in strikes organised by their trade
union, in breach of the constitutional ban on civil servants striking (by 16 votes
to 1). While the ban on strikes for public servants is inextricably linked with the
constitutional regulation of public service in Germany and could, in principle,
be considered as part of that country’s constitutional identity, the Court chose
not to engage with this argument. Instead, it carried out a careful analysis of the
specific circumstances of the case and found that the impugned measure did not
render trade-union freedom of civil servants devoid of substance, and rather
reflected a proper balancing and weighing-up of different, potentially competing,
constitutional interests. The margin of appreciation afforded to the respondent
State therefore had not been exceeded.

Let me turn now to the cases against Latvia, starting with Savickis — the judgment
in which the concept of constitutional identity as explained by the Constitutional
Court of Latvia plays an important role. It has been hotly debated inside the Court,
as evidenced by a powerful joint dissenting opinion by Judges O’Leary, Grozev and
Lemmens; and outside of it, including by academic commentators.

In this respect, I find myself in a curious (albeit not uncomfortable) position
of sharing the key concerns expressed by the dissenters but agreeing, nevertheless,
with the conclusions reached by the majority.

As I have already made abundantly clear, I am not supportive of invoking the
concept of “constitutional identity” to justify violation of the Convention rights.
However, Savickis is precisely a case where the notion of “identity” is appropriate —
although the meaning of it is rather different. In the Latvian context, we are
dealing not so much with constitutional identity in the sense of Article 4(2) of the
Treaty on European Union, but with the international legal identity of a State that

has been a victim of foreign aggression and long-lasting occupation. To provide
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correct answers to various human rights challenges that Latvia and other States
in an analogous situation have faced since the restoration of their independence,
the European Court of Human Rights as an international judicial institution must
engage in a fully-fledged international legal analysis of the context, such as the
transfer of population by the Occupying Power. It is this background that should, in
my view, be included in assessing the compliance of the solutions found by the State
concerned with the Convention and the Court’s case law.

Curiously, the legal commentaries to even more recent Chamber judgments in
the so-called “linguistic cases” Valiullina and Others v. Latvia’® and Dzibuti and Others
v. Latvia" tend to have focused on the notion of “constitutional identity” (associating
the case with Savickis and Others v. Latvia [GC]). In reality, the concept was mentioned
in Valiullina and Others only in passing (§§ 195 and 208), where the Chamber
commented “that the questions pertaining to the need to protect and strengthen the
State language go to the heart of the constitutional identity of the State, and it is not the
Court’s role to question the assessment made by the Constitutional Court in that regard
unless it was arbitrary, which the Court does not find in the present case”

The “linguistic cases” concern linguistic rights under the Convention, in
particular the right to education in a minority language. The judgments, which
became final earlier this month, are fully consistent with the Court’s case-law, the
Court having found a violation in such cases (of Article 2 of Protocol No. 1, either
alone or in conjunction with Article 14) in rather excessive situations. For example:
where there was no possibility of teaching in the minority language (Belgian linguistic
case'' in respect of some aspects of the system); where there was no appropriate
secondary-school facilities available to children in their mother tongue (Greek)
despite primary education having been in Greek (Cyprus v. Turkey [GC]'?); and where
there was forced closure of schools (Catan and Others v. the Republic of Moldova and
Russia [GC]"). It is also noteworthy that when ruling on these cases, the Latvian
Constitutional Court assessed the scope of the constitutional rights of minorities
taking into account relevant international-law standards. Arguably, the concept of
constitutional identity was not at all decisive in these cases — one can confirm only

that the protection of state language goes to the heart of a State’s identity.

9 Valiullina and Others v. Latvia, no. 56928/19 et al., 14 September 2023.
10 Dzibuti and Others v. Latvia, no. 225/20 et al., 16 November 2023.

1 Case “relating to certain aspects of the laws on the use of languages in education in Belgium” (Merits, Plenary Court),
no. 1474/62 et al., 23 July 1968.

12 Cyprus v. Turkey [GC], no. 25781/94, 10 May 2001.
13 Catan and Others v. the Republic of Moldova and Russia [GC], no. 43370/04 et al., 19 October 2012.
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My conclusions on this subject are hopefully clear. From the perspective of the
European Court of Human Rights, it is essential to investigate the concrete issues
and interests at stake when assessing whether a State has overstepped its margin of
appreciation. In these circumstances, it is necessary to fully engage with the relevant
international legal context and to take a balanced view rather than apply a concept
of constitutional identity as an umbrella term that may purport to justify deviations
from the rights enshrined in the Convention and protocols thereto.

These conclusions reflect, in my view, the approach taken by the Strasbourg
Court.

I look forward to hearing the contributions of the next distinguished speakers
and I would like to thank the Constitutional Court of Latvia once again for the op-

portunity to take part in today’s Conference.



Peter M. Huber

Professor of the Faculty of Law at the Ludwig-Maximilians-University

Thank you for inviting me again to Riga. I always like to be here, and I think it is
the eighth or ninth time I have come to your beautiful city. I am most grateful to the
Constitutional Court of Latvia that you continue reflecting on constitutional identities.
There may be some among us who think that it is not worth our time because they,
in Luxembourg or in Strasbourg, do not listen anyway. And it is rather detrimental
to their approach of imposing their solutions on Member States, courts, and judicial
systems. But I think, in the long run, there is no alternative other than listening to
each other, learning from each other and even correcting one’s position after having
learnt something. This does not apply only to national constitutional courts, such as
the Bundesverfassungsgericht, of which I was a member until last year for 12 years, but
it also applies to our friends in Luxembourg, or in Strasbourg, in Riga and to other
courts. Having said this, I want to quote the Minister, who said that the European
Union has not come upon us like somebody who occupied our countries, but we went
there voluntarily. You 20 years ago, we 70 years ago. However, it always was on the basis
of freely adopted treaties, applied and approved by parliamentary laws. This leads me
to a slight contradiction which I'll present to you and to my esteemed Dutch colleague.

I think most Member States have the approach that Union law is not applied
because there is some strange or external power that is imposing it. However, it

is within and on the basis of the limits of the respective Constitutions, and there
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are also the limits that Constitutions put on European integration. The German
Basic Law is quite clear which orders Germany to participate in the European Union.
There are, however, limits of what we call our eternity clause, and has been reframed,
renamed as the constitutional identity of the Basic Law. It is expressly stated that
Article 79, Paragraph three, is a definite limit to European integration, as for the
Constitutional amending legislator, and this means that stipulation of an unlimited
primacy cannot fall on fertile ground in Karlsruhe. We therefore translate primacy
as precedence of application because this does not entail the hierarchical perception
of primacy. Primacy is applied in Germany, which is a federal state between the
law of the Federation and the law of the Lander. The European Court of Justice’s
precedence of application means that in specific case the Union law prevails. This is
something different. These are not just words, Hegel once said that words counted,
and what you cannot put into terms does not exist.

Against this backdrop, I think there should be no need for reconciling
constitutional identities and European shared values, as the European Union is
a creation of the High Contracting Parties and the High Contracting Parties share
the common values laid down in Article 2 of the Treaty of the European Union. It is
evident that we all stick to the rule of law, human dignity, democracy, social welfare
and the other values that are laid down there. Bundesverfassungsgericht has realized
this in a case I prepared three years ago. I have quoted it in my paper in German.
We call it Ocotox Daten - Ecotox Data. It was on the approval of a veterinary
device in Germany, which had already been approved in Britain at that time, the
German administration made some mistakes and the question was —under which
standards should these mistakes be judged? According to the European Charter of
Fundamental Rights or according to the Basic Law? In the first case, it would have
been Article 16 of the Charter of Fundamental Rights, in the other case, Article
12 of the Basic Law, Freedom of Profession. And we found out that no matter which
norm we applied, the outcome would have always been the same.

Going back to the Charter of the United Nations of 1946, there is a link between
human dignity and fundamental rights, at least freedom and equality. There is
a similar structure, as far as the scope of protection, infringements, proportionality
are concerned. There is a core guarantee, which we call Wesentlichkeitgarantie. So,
putting it under an abstract and academic point of view, you find out that the common
values as far as basic rights are concerned in this case, but the same applies to the
general values. The rule of law and democracy should be more or less the same. There

is a certain scope of concretization, I would call it. Not a margin of appreciation,
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but a scope of concretization, because our 27 states are quite different and so are
their legal traditions and academic reasoning. Some are monarchies and others have
the republican form of government, which in France or Italy, for example, is part of
the national constitutional identity, pursuant to Article 89, Paragraph five, I think,
of the French Constitution, and a similar provision is found in the Italian one. In
Germany, we are a federal state. We have experienced federalism since the 13th
century, and perhaps, therefore, we insist on the vertical distribution of power and
its observance more than other Member states have to and have, perhaps, more
sensibility for relevance of competences that other legal orders may have.

The tension and difference between the national identities is not very big. I do
not speak of abuse. You mentioned the ban on strikes. I sat on the bench in this case,
in which we did not apply Article 79, Paragraph three because it was not relevant.
The guarantees for the public service in Germany are laid down in Article 33. They
are not part of the constitutional identity. The legislator, amending the Constitution,
would be able to abolish public service as it is in the present. Therefore, it would
have been an abuse to refer to the constitutional identity in this case. Problems arise
because we are all human beings. If you put three lawyers on a bench, we have got
four opinions at how the case has to be solved. There is never one right solution.
Unfortunately, there is only one authoritative answer to the solution of a case. And
this makes things different because if human beings are involved, it is obvious that
also vanities, prestigious thinking, convictions, socialization, bonding and other
things, everything arbitrary.

It enters into our decisions, even if we are not aware of it. And, therefore, it
is also obvious that if the same value, let me stick to the example of Ecotox Data
- if the same value as freedom of profession is concretized in Luxembourg, they
might come to a different result than if we concretize the same value, the Dutch,
or if the European Court of Human Rights does. So, the question is less how the
values have to be reconciled, but how we get along with the natural and unavoidable
tensions that arise from the mere fact that there are so many courts involved. If we
had only one court, the Constitutional Court or only the court in Luxembourg, if
I quote Mr. Lenaerts, then there would not be any problem. We would have one
solution, and this would be authoritative. And this leads me to the reflection that
we have to put a bigger emphasis on and pay more attention to the intertwining and
cooperation between the responsible courts, the constitutional courts, the Court of
Justice and the Court of Human Rights. All is theoretically, settled by law. But as you,

Mrs. Minister, have said, the European Convention for the Protection of Human
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Rights and Fundamental Freedoms, and the same applies to the Treaties, are living
instruments. If they are living instruments, they may develop into a completely
different way than what the Founding Fathers or the masters of the Treaty had in
mind. And this will probably lead to tension. This is also what my court had to deal
with, as far as Luxembourg has been concerned, for the last 15 years. The question
is, is the concretization of a treaty conceived as a living instrument still acceptable or
not? How far does it go? Looking at the jurisprudence of the Court of Justice, I have
made the observation that the instruments that have been developed for the single
market, precedence of application, the principle of equivalence, effet utile and others
have been perfectly developed and imposed. But if you look in the treaties, we find
that there are other principles that provide for variety within the unity, such as the
principle of conferral, which, according to my observation, does not play a major
role. The principle of proportionality, which, according to my observation, does
not play in practice a decisive role in the distribution of competences between the
Union and the Member States, the principle of subsidiarity and others. So, I think
there is a certain tension, within which our friends in Luxembourg must rethink
their line and must, perhaps, develop further their dogmatics, if you may call it that
way. As far as the relationship between the Union’s legal order and the legal order
of the Member States is concerned, the solution ‘we decide and you obey’ is no
solution at all.

The legal solution must be convincing. It must be coherent. There must be
arguments that you do not have to share as a national justice or judge, but which
must at least be plausible. As long as this is not the case, and if this is not the case, we
have a difficulty. Ineta and myself with two other colleagues have made a proposal
for how to reconcile the different thinking, in a Congress like ours which is a place
for mutual understanding and learning. One thing would be that the Court of
Justice of the European Union should listen more to the constitutional courts. My
observation is that it prefers to cooperate with lower ordinary courts as they more
easily obey. Their cases mostly do not have this political dimension. There is less
power play in their midst if they deal with civil or administrative courts. But if cases
come from a constitutional court, they, mostly, are more difficult. I do not want to
return to the cases I have prepared on the European Central Bank, I could talk for
an hour at least about them. However, I think this is a principal issue.

The proposal that I have made is — why not give a say to the national courts?
According to Article 24 of the statute of the Court of Justice of the European

Union, this would be possible already now, and at least some of the colleagues in
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Luxembourg share this opinion. But one could also change the treaties and introduce
a sort of preliminary request reversed, which in one case, which is still pending at
the Bundesverfassungsgericht, would have made things much easier. Most of you
may know the Egenberger case. This was a case on whether the Protestant Church
in Germany could require from somebody whom they wanted to employ to be
a member of the Church where the employee was meant to prepare a paper for
agovernmental procedure. The Court of Justice held that this was not necessary. They
forced, more or less, the Protestant Church to employ Mrs. Egenberger, although
she was not a member of the Church. Well, church-state relations are a big issue,
whether it is constitutional identity - I am not so sure that the court will decide on
that. But these issues are very sensitive in many countries of Europe. Germany has
had two Constitutional Assemblies, one was the Weimarer Nationalversammlung in
1919 and the other one - Parlamentarische Rat in 1948/49 whose solution I set aside
by the Court of Justice without further ado.

The solutions of 1919 and 1948/49 were a difficult compromise between the
self-determination of the church and relationships with the state. Putting that aside,
ignoring in the case, that the German government had argued that what the Federal
Court of Labour had said was not true is either a sign of a lack of competence or of
arrogance. The case went back and the Church made a constitutional complaint to
the Bundesverfassungsgericht, which is still pending. Had the Court of Justice asked
Karlsruhe what the right interpretation of church-state relations was in Germany,
even in an abstract way, the enlightenment would have been greater. There are other
devices that could be improved to increase the readiness of the Court of Justice
of the European Union to enter into a dialogue. It is detrimental that the term of
office of six years can be renewed once and again so that people stay in the Court
for almost 30 years. In all other courts like Strasbourg it has been reduced to nine
years, in council it’s 12. If you have someone on the bench for 30 years, he or she
gets very powerful. She outwits the rest of her colleagues. And this is not good for
the openness to new insights, new ideas, and even new ideas of cooperation. I would

have some other suggestions, but we might discuss them on the panel then.
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Arturs Kucs
Judge of the Constitutional Court of the Republic of Latvia

The issues related to the application of
the European Consensus at
the Latvian Constitutional Court

The concept of “European consensus” is the creation of the European Court of
Human Rights (hereinafter - ECtHR) and has been long used by the Court as an element
of the doctrine of the Convention as a living instrument. However, the methodology of
how the Court discovers the existence of consensus and what are the consequences
once the consensus is established are issues requiring more clarity. This is relevant for
national judges to avoid coming to different conclusions than the ECtHR as regards
the scope of certain rights. Moreover, a clear methodology for the use of the consensus
analysis would allow the ECtHR to reduce criticism for its judicial activism. This is
especially so in times when, as stated by the former President of the Court Robert Spano,
states are increasingly dissatisfied that international courts decide on national issues.

I will look at the issue of the European consensus from the perspective of
a judge of the Constitutional Court, addressing the following two issues:

Firstly, the role the European consensus plays in the European system for the
protection of fundamental rights: namely in the case-law of the ECtHR and Court
of Justice of the European Union (hereinafter - CJEU);
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Secondly, the way we use the analogy of consensus in the jurisprudence of our
court.

As judges of the highest courts of European Union Member States, when
deliberating upon the interpretation and application of fundamental rights, we find
ourselves in the multi-level system of fundamental rights protection. We cannot
afford a fundamental rights protection lower than the one provided by the ECtHR
or, when the case involves the application of the European Union law, a lower level
of protection than provided by the European Union Charter of Fundamental Rights
(hereinafter - CFR) or the European Union law more generally.

What role does the European consensus play in this multi-level system and
interplay between different national and transnational courts?

The European consensus serves as a tool for the convergence of fundamental
rights within this multi-level system which is based on shared European values.

The idea of consensus reflects these common values shared by the European
Union, the Council of Europe and national states. Generally speaking, I could
mention democracy, the rule of law and human rights. a more specific example
would be the independence of the judiciary as evidenced by recent case-law of the
CJEU or the ECtHR.

However, differences arise when we come to the interpretation of the scope
of existing rights, for instance, the right to inviolability of private life and legal
recognition of same-sex couples, or when we decide on emerging or contested
rights that often entail sensitive public moral issues, such as the issue of life and
death and access to euthanasia or access to abortion or surrogacy.

The European consensus is a part of the dialogue and interaction between
the courts. If the Court, by analysing developments in the domestic systems of
Member States, finds a common ground and evidence of changing societal values
it uses evolutive interpretation of the Convention and narrows down the margin
of appreciation for states. At the same time, the Court recognizes the potentially
sensitive moral or ethical issues that a case may present at the national level and
where consensus has not been reached, thereby allowing for a greater margin of
appreciation for states. An example is the recent ECtHR judgment in case Y. v. France
where the Court, acknowledging the lack of the European consensus, refrained
from imposing an obligation on the French legislature to ensure the possibility of
registration of a third gender category.

As to the CJEU, there has been at least one example — Case C-550/07 — where

the CJEU looked at the developments and constitutional traditions within all
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27 European Union Member States as a source of European Union law. However, the
question of why there are so few references to the concept of common constitutional
traditions and whether there are any references at all after the adoption of the Charter
of Fundamental Rights is a matter I shall leave for our distinguished colleague, the
First Advocate General of the CJEU, Maciej Szpunar to elaborate.

I will proceed with a few examples related to the search for consensus from the
case-law of the Latvian Constitutional Court.

Comparative analysis is not used by the Court very often. However, occasionally
we do refer to analysis of the legal developments in the other Member States of the
Council of Europe and the European Union. This may serve two purposes. First,
while developments in other Member States are not decisive for the conclusions of
the Court since societal, historical and, today, also geopolitical contexts may differ,
the Court may use the findings of this analysis as one of the elements in reaching
conclusions.

Second, such analysis may enhance the legitimacy of our judgement. This is
particularly relevant if the Court must revise its prior jurisprudence due to changes
in society.

I will mention two recent examples where we looked for consensus and one
which illustrates some unclarity regarding the establishment of consensus.

The first case was related to a ban for soldiers who are in professional military
service to join political parties. We looked at the ECtHR case-law and legal regulation
of Council of Europe Member States and found a wide variety of regulations.
Considering this finding alongside several other factors, including the need to
maintain a politically impartial military within the present geopolitical context, we
found that such a ban did not violate the applicant’s right to freedom of association.

The second recent case concerns a prohibition for members of the Parliament,
who have refused to receive the Covidl9 vaccination, to participate in the
parliamentary meetings, including those conducted online.

We examined the legislation and case-law of the Council of Europe Member
States and concluded that we were unique with such a far-reaching measure.
Although the practices of other European states were not decisive, well-founded
reasons would be required to explain the need for such a far-reaching restriction.
Indeed, it is true that Latvia faced significant challenges at one point, experiencing
the highest Covid-19 death rate in Europe and a very low vaccination level. These
circumstances may be reasons for a different approach. However, the Court

found that imposing such a far-reaching restriction on the rights of the elected
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parliamentarian was disproportionate. The Court stressed the significance of
allowing different views held by parliamentarians and people on this issue to be
voiced and presented in the parliamentary debate.

The third case relates to the Court’s recognition of the right of one parent in
a same-sex family to a parental leave, which also addresses the broader issues of legal
recognition of same-sex couples. This judgment has been very fiercely criticised by
a part of the society and some politicians who have claimed that the Court has
engaged in legal activism and has overstepped its competence.

In this case, the Court grounded its judgement on the notions of human
dignity and non-discrimination, recognizing that the legislator should establish
a legal framework for recognition and protection of socio-economic rights of same-
sex couples while leaving the precise content and mechanisms of such regulation
to the Parliament. It remains an open question whether the use of the consensus
method in this case would have enhanced the legitimacy and wider acceptance of
the judgement.

This case also illustrates the issue we as national judges might occasionally
face - difficulty to establish when the Strasbourg Court formulates a new standard
under the Convention based on the European consensus.

The judgment of the Latvian Constitutional Court was adopted just two years
before the fundamental ECtHR judgement in the case of Fedotova v. Russia, where
the ECtHR found a clear ongoing trend as regards the obligation of states to legally
recognize same-sex couples.

Had the Constitutional Court decided that the non-recognition of same-sex
couples did not violate the Constitution, it might have resulted in a violation of
the Convention. However, at the time of the Constitutional Court’s decision, the
existing case-law of the ECtHR had not clearly established whether the European
consensus on this issue existed.

So, there are a number of questions regarding the methodology and criteria by
which the ECtHR establishes the existence of the European consensus. For instance,
how many states count or which legal sources (international treaties) should be
taken into account. Establishing clear criteria would help both to avoid potential
conflicts and would provide more sound ground for this concept.

In conclusion, I would like to refer to the former President of the German
Constitutional Court Andreas Vofskuhle, who said that the emergence of the
European consensus is not a one-way process with national courts asking questions
to the ECtHR or the CJEU. The present multi-level system of fundamental rights
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protection requires all actors, including the national courts and the European
ones, to refrain from an isolationist approach and embrace openness and dialogue.
The highest national courts should and indeed do interpret the rights in line with
societal changes, thereby not only ensuring an effective protection of human rights

at the national level but also influencing the emergence of the European consensus.



Maciej Szpunar
First Advocate General of the Court of Justice of
the European Union

Introduction

The title of this panel is “European consensus shaping the European public
order” and my impression is that - as a Member of the Court of Justice of the
European Union (hereinafter — CJEU) — I am primarily asked to deal with the issue
of “how is the (changing) European consensus accommodated within the legal
system of the European Union”?

My presentation will be divided into two parts. In the first, I will address
the specificity of the Union law in the context of the formation of this consensus.
This will require taking into account the specific role of the CJEU, for which
the interpretation of fundamental rights is not self-standing. As President of the
Constitutional Court of the Republic of Latvia aptly put: the Charter of Fundamental
Rights is the “shadow” of European Union law. It is only binding on the (courts of
the) Member States ‘when they are implementing Union law’. It is fair to say that the
first part will be more descriptive and deal with what is already known (which is not
to say that these issues are not without controversy).

In the second part, I will address a particular issue that illustrates an aspect of
consensus building that is not obvious and that is also related to the specificity of

the Union - as a supranational polity. I will refer to a case that is currently underway
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and in which I act as an Advocate General. I usually avoid discussing such cases,
but this time I will make an exception. My opinion in this case has already been
given. I would like to share with you not so much what I am proposing in this

opinion but the challenges this case poses to the CJEU.

First part

As already stated, I do not intend to delve into the details of the concept of
the European consensus resorted to by the European Court of Human Rights
when interpreting the European Convention for the Protection of Human Rights
and Fundamental Freedoms (hereinafter — ECHR). Suffice it to state here that the
Strasbourg court, with the concept of the European consensus, developed, refined and
calibrated over the years an interpretative tool which involves considering the common
ground in laws and practices of Member States on a specific issue. The Strasbourg
Court resorts to it when the ECHR is unclear (i.e. when the Convention itself is unclear
or lacks established precedent, the Court may consider Member State practices)

My - on no account - revolutionary point of departure is that, historically,
in the EU law in the early decades there was no need for the CJEU to search for
a European consensus when handing down judgments. In this respect, the legal
order of the EU fundamentally differs from the ECHR, as I shall try to explain.

The Strasbourg Court is, put in figurative terms, the judicial monitoring
mechanism of the ECHR. Interpreting fundamental rights, because of their very
nature, is, by definition an extremely sensitive task. Probably more than most other
areas of law, fundamental rights are a direct emanation of history, values and societal
considerations. These differ from region to region and from state to state. Ergo,
finding a European consensus is part and parcel for a transnational Court such as
the European Court of Human Rights. If the ECHR is to set certain standards across
the - now — 46 Member States of the Council of Europe, common denominators
must be found, while at the same time leaving states enough room of manoeuvre to
pursue their policies.

I would argue that the Union and, in particular, its precursors — the European
Economic Community and the European Community did not have this issue. Here,
a number of states got together to pursue a list of aims, defined in the Treaties.
On these aims there was (and is) consensus: the creation of a customs union, of
an internal market, a liberal competition policy, etc. In the early days, whenever
Member States wanted to deviate from this consensus, it was for the Court, when

called upon to do so, to adjudicate. In particular, via the principle of proportionality,

118



the Court found solutions. This was often a difficult exercise. But it was easier than
having to define a European consensus, as that consensus was — more or less —
defined in the Treaties.

Over time, however, things changed. The reasons for this change are twofold,
though they both have the same root: it is what political scientists would call the
functional spill-over effect. Or put differently: the Union and its precursors — the
European Economic Community and the European Community - were victims of
their own success.

First, the framework, as provided by the initial treaties, expanded and started
to “breathe”. Increasingly, economic and other operators - in large part thanks to
the principles of primacy and direct effect, established by the CJEU at the beginning
of the 1960s, - invoked “their” economic freedoms against Member States. All of
a sudden, the Court had to deal with things which were no longer internal market in
the narrow sense of the term but rather ‘way oflife’ questions, questions of governance
and how to run societies. Thus, just to take two striking examples out of many, the
Court was asked questions as tricky as Sunday trading (under the heading ‘free
movement of goods’) or abortion (under the heading ‘freedom to provide services’).
How did the Court deal with such cases? [I am speaking under the authority of the
President now]. The Court dealt with these cases in a pragmatic manner which can
be described as ‘hands off’. Rather than seeking a European consensus, it found that
these cases did not fall into the scope of application of the EU law, or more precisely,
the respective fundamental freedoms of the internal market. Thus, in the seminal
Keck case, the Court found that selling arrangements (such as Sunday trading) were,
in principle, not caught by the free movement of goods. In the equally important
Grogan case, the Court established that there was ‘too tenuous a link’ between the
measure in question (an advertising campaign in Ireland for abortion clinics in the
United Kingdom) and the freedom to provide services. It is probably fair to assert
that the Court judged wisely at the time. There was — and still is - no consensus on
either of the two questions given in my examples. Why should the EU law prescribe
things which would be hard to follow for (some) Member States?

Secondly, as of the Single European Act in 1987, the Union’s competences
continuously expanded with each Treaty revision. In particular, the area of freedom
security and justice (which is a short form for the conditions of movement into the
Union and freedom of movement within the Union) brought questions which are
by definition sensitive into the realm of the EU law: asylum and immigration policy,

a coordinated policy of return, the European Arrest Warrant, to name just a few.
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In addition, the entry into force of the Charter contributed to this development,
as any situation falling within the scope of the EU law must comply with - and
therefore, if need be, be measured against the EU Charter of Fundamental Rights.

Furthermore, we should keep in mind, as I hinted in the introduction, that —
contrary to the Strasbourg Court, the CJEU is not a human rights court in the
narrow sense of the term. Its primary mission is not to “protect fundamental rights”
but, as stated in Article 19 of the Treaty of European Union, to “ensure that in the
interpretation and application of the Treaties the law is observed”. It is obvious that
fundamental rights often play a role when the Court carries out its mission. But they
are only one aspect out of many.

Next, I would like to illustrate the challenges the Court is faced with when it
has to find a European consensus on certain matters. The Achbita and Bougnaoui
of 2017 was about a general ban, by a private employer, on visible religious symbols
in the workplace.

It should be stressed here that — contrary to the Strasbourg Court - the CJEU
could not simply afford the Member State in question a ‘large margin of appreciation’
This is so because the CJEU is — we already saw Article 19 of the Treaty of European
Union - the ultimate authority in interpreting EU law and in casu the Employment
Equality Directive."* The Court therefore had no choice but to lay down, in
an autonomous and uniform manner, the correct meaning of religious discrimination
under the Directive. This implied that it was for the CJEU to determine, for the entire
Union and in detail, the correct balance between the two individual rights that were
implicated, that is, the right not to be discriminated against on the basis of religion
and the freedom to conduct a business. Admittedly, the application of the equilibrium
to the facts of the two cases was left to the national courts, but all relevant questions of
law were comprehensively and uniformly decided by the CJEU itself.

In interpreting the Employment Equality Directive, the Court acknowledged
the possibility of justifying a ban under strict conditions: (1) Neutrality towards
customers: The company must demonstrate a genuine need for neutrality
in interaction with customers, and the ban must be applied objectively and
proportionally to all religious symbols, not just headscarves; (2) Specific job
requirements: The ban might be justified for a specific position if it can be proven
to be objectively necessary for the specific tasks performed, not based on general

assumptions or stereotypes.

14 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employ-
ment and occupation.
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I believe that this case struck a very good balance between two seemingly
competing visions on how to deal with the question of religion in the non-private
sphere: the French approach of laicité and - let’s call it the German approach - of
neutrality. In the end, Member States just as private employers do have a considerable
margin of bringing conflicting fundamental rights into line, as long as they pursue
an objective policy and manage to reason in a convincing way. This is, in my view,
the most appropriate way to finding a European consensus: allowing for a certain
flexibility, as long as the principle of proportionality is respected.

A further example which is insightful in finding a European consensus is the
seminal Melloni case. Mr. Melloni was an Italian citizen who faced criminal charges
in Italy. He failed to appear in court for his trial. The Italian authorities issued
a European Arrest Warrant (hereinafter - EAW) seeking Mr. Melloni’s surrender
from another EU Member State. a judge from Spain, the state executing the EAW,
sought clarification from the EC] on whether it could review the Italian judgment in
absentia before surrendering him. The question was, in other words, whether Spain
could apply a higher fundamental rights standard than Italy. The CJEU ruled that
the executing state could not review the convicting judgment before surrender. It
held that Article 53 of the Charter of Fundamental Rights of the European Union
allowed Member States to apply higher fundamental rights standards (typically
deriving from their national constitutions) than those of the Charter when the
European Union legal act called for national implementing measures. Regarding
the EAW, by contrast, no such implementing measures were provided. Member
States must execute without there being any further leeway. Ergo, Spain could not
apply a higher fundamental rights standard. Again, the European consensus was
laid down, exhaustively, in the European Union legal act in question, the EAW.

As a last example of the first part of this intervention, I would like to have
a quick look at the Jeremy E case. Again, the case was about the EAW. a British
citizen named Jeremy E was charged with child abduction in the United Kingdom.
Authorities issued a EAW for his arrest, which led to his capture in France. Mr. E.
agreed to be surrendered to the United Kingdom but raised concerns about the
“speciality rule” being applied. This rule protects individuals surrendered under
an EAW from additional charges not related to the original offence. Mr. F. wanted
to appeal the decision to surrender him without the guarantee that the speciality
rule would be upheld. The case centred on whether EU law (the EAW framework
decision) allowed Member States to offer appeals in such situations, even if it delayed

the execution of the surrender. The CJEU ruled that the framework decision did not
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prevent Member States from offering appeals, even if they affected the timing of
the surrender process. This was because that framework decision did leave the
possibility for Member States to adopt further implementing measures. The CJEU
held that, and I quote, “in the absence of further detail in the actual provisions of
the Framework Decision, and having regard to former Article 34 TEC, which leaves
to the national authorities the choice of form and methods needed to achieve the
desired results of framework decisions, it must be concluded that the Framework
Decision leaves the national authorities a discretion as to the specific manner of
implementation of the objectives it pursues, with respect inter alia to the possibility
of providing for an appeal with suspensive effect against decisions relating to
a European arrest warrant.”

To sum up, the Jeremy F. case allowed for a certain diversity and different
levels of fundamental rights protection between the Member States. Is there
a contradiction with Melloni? I would claim: not at all. It's merely a question of the

extent of harmonisation chosen by the European Union legislature.

Second part

This brings me to the second part: Real Madrid Club de Futbol (further - Real
Madrid case.

The newspaper Le Monde published an article in which a journalist claimed that
the football clubs Real Madrid and FC Barcelona had been involved in doping. Real
Madrid and its medical chief sued Le Monde for defamation. After lengthy proceedings,
the Spanish courts found in favour of the claimants and awarded EUR 390 000 to Real
Madrid and EUR 33 000 to a member of the clubs medical team in 2014.

In 2018, Real Madrid and its medical chief sought the execution of the Spanish
judgment before the courts of Paris. The president of the Court of first instance allowed
the execution, but the Paris Court of Appeal overturned this decision on the grounds
“that the penalties at issue had a deterrent effect on the involvement of the defendants
in the public discussion of matters of community interest” so that it manifestly infringes
French international policy. Interestingly, the Court of Appeal did make reference to
the French law or Article 10 (freedom of expression) of the ECHR, but only made
direct reference to Article 11 of the Charter of Fundamental Rights of the European
Union, even though the substance of the case did not touch upon EU law.

Real Madrid appealed to the French Court of Cassation, which in essence
asked the CJEU through a preliminary reference whether some provisions of the
Brussels I bis Regulation (Article 45(1)(b), read in conjunction with Article 34(1)
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and Article 45(2)), and Article 11 of the Charter of Fundamental Rights of the
European Union must be interpreted as meaning that a Member State can refuse
the enforcement of a judgment for breach of the freedom of expression guaranteed
in Article 11 of the Charter.

This pending case is, of course, extremely complex - it concerns a variety of
issues pertaining to the notion of public order, mutual trust, fundamental rights and
the interplay between various levels of fundamental rights protection (European
Union, ECHR, national constitutions). And - as I said — I am rather prevented here
from dwelling upon my proposals contained in the opinion read on 8 February of
this year.

Let me therefore present some challenges that this case poses with regard to
the European consensus and shaping the public order of the European Union.

In a nutshell, we are dealing here with a question of whether a Member State
can invoke the public policy clause in order to refuse the enforcement of a judgment
rendered in another Member State that allegedly infringes upon the freedom of
media (i.e., a fundamental right protected by the ECHR, the Charter of Fundamental
Rights of the European Union and national constitutions).

1. This picture is complicated by the fact that there is another fundamental

right that pleads in favour of the enforcement.

According to the case-law of the European Court of Human Rights,
Article 6(1) of the ECHR (to which the second paragraph of Article 47 of
the Charter corresponds), is applicable to the execution of foreign final
judgments'® and the refusal to authorise the execution of such a judgment
may amount to an interference with the applicant’s right to a fair hearing.'®

2. Another element that pleads in favour of the enforcement is mutual trust.

Mutual trust, which the Member States accord to one another’s legal systems
and judicial institutions. This mutual trust means that, in the event of the
misapplication of national law or the EU law, the system of legal remedies

in each Member State, together with the preliminary ruling procedure

15 ECtHR, 23 May 2016, Avotins v. Latvia (CE:ECHR:2016:0523JUD001750207, ‘the judgment in Avotins v. Latvia’, para-
graph 96 and the case-law cited).

16 The ECtHR recognised in its judgment of 29 April 2008, McDonald v. France (CE:ECHR:2008:0429DEC001864804) that
the refusal to authorise the execution of the judgments at issue had amounted to an interference with the applicant’s
right to a fair hearing, guaranteed in Article 6(1) of the ECHR. It also held in its judgment of 3 May 2011, Négrépon-
tis-Giannisis v. Greece (CE:ECHR:2011:0503JUD005675908, paragraphs 89 to 92) that the refusal to recognise the
adoption of a child, which was ordered in the United States, on the ground that it was contrary to public policy in the
Member State in which recognition was sought, had entailed a violation of Articles 8 and 14 and Article 6(1) of the
ECHR. More specifically, after finding a violation of those first two provisions, the ECtHR simply observed that the
interpretation of the concept of ‘public policy’ by the court of the Member State in which recognition is sought must
not be arbitrary and disproportionate.

123



124

provided for in Article 267 of the Treaty on the Functioning of the European
Union, affords a sufficient guarantee to individuals.

The Brussels I bis Regulation is one of many instruments based on this
principle. Individuals are required, in principle, to use all the legal remedies
made available by the law of the Member State of origin. Save where specific
circumstances make it too difficult or impossible to make use of the legal
remedies in the Member State of origin, the individuals concerned must
avail themselves of all the legal remedies available in that Member State
with a view to preventing a breach of public policy before it occurs (for
your information - in the case at hand, defendants tried unsuccessfully to
challenge the decision of the Spanish court in European Court of Human
Rights).

Therefore Art.46 (2) says: Under no circumstances may the foreign judgment

be reviewed as to its substance.

. Finally, what also speaks in favour of the enforcement is the presumption of

equivalent protection.

According to the well-known presumption of ‘equivalent protection,
which stems from the case-law of the European Court of Human Rights
and is applicable to the Member States, action taken by a Member State in
compliance with obligations resulting from its membership of the European
Union is justified where, in the light of the ECHR, the European Union
protects fundamental rights in a manner which can be considered at least
equivalent to that for which the ECHR provides.

. Before I turn to the analysis of the content of the European Public Order

(public policy), let me draw your attention to one important aspect
illustrating the complexity of application of the Charter. In the case at hand,
there is no doubt that ECHR was applicable in its entirety in the proceedings
before both the Spanish and the French courts. The problem from the point
of view of the Charter of Fundamental Rights is more complex.

On the one hand, the Charter of Fundamental Rights did not apply at all in
the proceedings before the Spanish courts. Simply because the protection
of personal rights, including the protection against defamation, is totally
outside the scope of the EU law.

On the other hand, once the application for enforcement has been lodged
before the French courts, the Charter of Fundamental Rights becomes

applicable. The EU law, i.e. Brussels I bis Regulation, constitutes a legal base



for the enforcement of the decision of Spanish courts. We are therefore within
the scope of EU Law and we must apply the Charter of Fundamental Rights.
5. This means that the French courts are under the obligation to apply the
Charter when they are considering the recourse to public policy in order to
refuse the application for the enforcement of the Spanish decision.
Is public policy purely national?
6. In this case, I reiterated a thesis that I had been defending in some of my
previous opinions.
In the current development of the EU law, we are faced with the formation of
a European public policy. a secondary issue is whether it stands alone or is part
of the public policy of the Member States. What is important is that the concept
of public policy is shaped by the CJEU and, in certain situations, Member States
may be obliged to invoke this public policy in order to refuse the recognition or
enforcement of a judgement rendered in another Member State.
As is confirmed by Article 2 of the Treaty on European Union, there is
a common core of values shared, respected and protected by the Member
States, which define the very identity of the European Union as a common
legal order."” It is difficult to find a more representative example of the
values shared by the Member States than those reflected in the Charter.
Sometimes it is referred to as “EU identity” along the lines of “national

identity” mentioned in Art. 4(2) of the Treaty on European Union.

Conclusion

I'have no doubt that a certain consensus on the protection of fundamental rights
is an essential element in the functioning of the European legal space. Its necessity
manifests itself in many dimensions. It is a matter for discussion - in a group such

as ours — to determine how we should co-shape this concept of consensus.

17 See, to that effect, judgment of 16 February 2022, Hungary v Parliament and Council (C156/21, EU:C:2022:97,
paragraph 127).



George Letsas

Professor of the Philosophy of Law at the University College London

Common Values, Not Consensus

I am very honoured to participate in this distinguished event, which very aptly
describes the role of courts as that of ‘concretizing the shared values uniting Europe.
It is a very timely topic since the values uniting Europe, as well as the role of courts
in upholding them, are under considerable threat. European institutions have been
founded on three interrelated values: Democracy, Human Rights, and the Rule of Law.
But several factors in the last fifteen years have produced circumstances in which elected
politicians in many European states have acquired powerful incentives to circumvent
these values. These factors include the financial crisis that started in 2008, the increased
number of migrants seeking to come to Europe from Asia and Africa, as well as
migration within Europe, and, more recently, the pandemic. The combination of these
factors has contributed to a climate of uneasiness and insecurity on the part of the
electorate and given rise to populist political parties. One distinguishing characteristic
of this rise of political populism is the deliberate attempt to bypass institutional checks,
not only those imposed by representative democracy but also by the judiciary.

So, when we ask what role should constitutional courts play in concretizing
European values, we must begin with the challenge that many people, across the

political spectrum, increasingly raise against courts: why should courts have any
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role in the first place? This is not an academic question. States can in principle
decide to withdraw from the European Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter - ECHR) or the European Union
(as United Kingdom did) and constitutional amendments to restrict constitutional
review are possible in many European states and have been used by some. In
academic debates, the challenge has also been raised forcibly by Jeremy Waldron:
insofar as there is reasonable disagreement about rights, why should a bunch of
unelected judges decide and all of us, through our representatives? If we can answer
this more fundamental question, about why courts must have an important role in
interpreting rights, then we are in a better position to answer the question about
how courts should go about making European values more specific.

Indeed, it seems to me that the current debate about the role of the European
Court of Human Rights (hereinafter - Strasbourg Court, Court) in particular, is shaped
by widespread scepticism about whether the Strasbourg Court should have a major role
to play. The first thing commentators hasten to mention in these debates is the fact that
the Strasbourg Court is an international court receiving applications from 46 countries,
with different political cultures, histories, and identities. The starting point, in other
words, is that the legitimacy of the Court is from the start fragile and reduced. The
reason typically given is that, unlike domestic constitutional courts, contracting
states can escape the jurisdiction of the Strasbourg Court by withdrawing from the
ECHR or - perhaps worse — remaining within it but refusing to execute its judgments,
undermining the whole system. Moreover, it is widely held that the Strasbourg Court
cannot be seen to be imposing the values of some contracting states over others. It must
respect equally all contracting states by drawing on the values they all share.

It is these fears about its legitimacy that have led the Strasbourg Court to
develop its well-known doctrines of consensus and the margin of appreciation. The
doctrine of consensus is a response to the perceived need to tackle disagreement
both within and across contracting states. And the doctrine of the margin of
appreciation is a response to the need to respect the identity of each contracting
state and avoid imposing on some states the values of others.

In my own work, for some twenty-odd years now, I have been a very vocal
critic of the Court’s use of consensus and the margin of appreciation as interpretive
tools. But today I want to try and explain why the threats to the Court’s legitimacy
are more perceived than real, and why the Court must have the last word on what
Europe’s common values are. As I will seek to explain, the idea of common European

values is not the same as the European consensus and should be distinguished.
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I want to begin with an old case, Tyrer v UK. More than 50 years ago, in
1972, Anthony Tyrer, a 15-year-old boy, walked into the local police station in
the Isle of Man in the United Kingdom accompanied by his father. He was made
to take down his trousers and underpants and bend over a table. Two policemen
held him, as a third one started to administer strokes using a birch rod. The
birching was so hard that pieces of the rod fell off. The boy’s father could not
bear to watch and attacked one of the policemen, trying to stop them. The boy
had earlier been caned by his school and then pleaded guilty before a juvenile
court for assaulting another pupil. He was sentenced to three strokes of birch.
When the case (Tyrer v UK) reached the European Court of Human Rights in
Strasbourg, the Court held that the boy’s human rights had been violated because
birching amounted to degrading punishment. Later, in 1983, the Strasbourg Court
held (in Campbell and Cosans v UK) that corporal punishment used in British
schools as a disciplining method, such as belting and caning, also amounted to
a human rights violation. Thanks to those two judgments, corporal punishment
was eventually fully abolished in all United Kingdom schools and children’s rights
became a Europewide legislative priority.

I chose this case because, by today’s standards, it appears an uncontroversial
violation of human rights. We now take it for granted that the law prohibits it. But
in the early 70s, this was not the case. Many states, like the United Kingdom, hadn’t
yet abolished corporal punishment. Indeed, as the Attorney-General for the Isle of
Man submitted in this case, corporal punishment did not outrage public opinion in
the Isle of Man. Yet, it seems to me obvious that corporal punishment was no less
incompatible with the values of human rights in 1972 than it is now. Indeed, the
Court made the obvious point that corporal punishment was used for deterrence in
the United Kingdom precisely because it was degrading, and hence people sought
to avoid it. In other words, British schools and criminal authorities used corporal
punishment as an expedient tool to promote discipline and order amongst children.
The rationale for its use had nothing to do with the values of human rights.

However, and this is the crucial point, if the Court in Tyrer had sought to
examine European consensus on the prohibition of corporal punishment, it would
have found none. And this is no accident. Consensus operates at the level of
a concrete legislative rule that grants an enforceable right. And a number of political
defects, endemic in European democracies, typically stand in the way of legislating
to stop a practice that violates human rights. Here are four endemic political effects

that are found in all European democracies:
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The first and least objectionable one is political inertia. Reforms, such as
abolishing a widespread practice like corporal punishment, take considerable
legislative effort and a ruling party must invest a lot of resources to see it through in
one electoral term. In any electoral cycle, the priorities of any government typically
concern the economy and dealing with immediate societal concerns. Even if the
electorate, in its majority, becomes supportive of the reform, this typically takes
place much later, after many electoral cycles.

The second and most common defect is electoral cost. Ending a widespread
practice is bound to frustrate the expectations of some voters, simply because they
must adjust their practices. a ruling party will typically lose more votes by launching
a new legislative reform than by tolerating a practice that is incompatible with
human rights. Importantly, this happens even when the majority of people are in
favour of a reform, on the basis that it is required by human rights.

Third, many pressing human rights are not even on the political agenda. The
electorate has no idea about them because the victims lack political representation.
This is typically the case with immigrants and refugees, children, prisoners, people
with mental illness and many other categories. Often, the human rights issues
in these cases are not brought to the attention of the legislature, let alone solved
through legislative action.

Fourth, it is possible that a government might choose to unravel well-
established rights to pursue short-term political gains, as the UK government is
doing at the moment with its Rwanda plan. Overnight, European consensus over
a human right (such as the right to non-refoulment) may evaporate simply because
some states seek to exploit the electorate’s uneasiness about immigration.

I mention just these four endemic political defects (there are more) to make
the point that a lack of consensus at the level of legislation or public opinion is
to be expected. But, and this is my point, it need not reveal any deeply-rooted, or
reasonable disagreement in Europe about the values of human rights, of the kind
that should make the Strasbourg Court worried about its legitimacy or reluctant
to intervene. It wasn't evaluative disagreement about the right not to be subjected
to inhuman and degrading treatment that stood in the way of abolishing corporal
punishment. The Court in Tyrer, rightly, did not even seek to examine how many
states had abolished corporal punishment before it ruled that it constituted inhuman
and degrading punishment.

So, what we normally have, at any given time, is a substantial lag between what

the values of human rights require and what degree of consensus can be found in
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the legislation and public opinion of contracting states. Given this discrepancy, we
must ask: should the Court wait for an explicit consensus to be formed in all, or
most states? Or should the Court step ahead and rule the violation, leading the way
and calling on states to address it appropriately?

My own view is that the Court must lead the way. One important reason why
I believe this is that there is no other way to cure the above political defects of
majoritarian democracies. For if these defects were allowed to prevent the ruling
of a violation, then the values of human rights and the Rule of Law would suffer
irreparably. The Court would be denying applicants the rights they have because of
arbitrary factors. It is arbitrary, for example, that one’s protection against inhuman
degrading treatment should depend on whether the electoral politics of most
European states have finally converged to legislate against it. It would be arbitrary
for Anthony Tyrer to have lost his case simply because he applied a decade early.

The value of the Rule of Law requires courts to follow consistently certain
principles of law, as recognized in the relevant sources. The Strasbourg Court is bound
by the values and principles expressed in the abstract language of the Convention. It is
nowhere written therein that these values and principles are subject to a proviso that
there should be consensus about each and every case that comes before the Court.
If contracting states wanted the Court to refrain from concretizing the values of the
Convention, then they would not have used the abstract language found in the text.
They would, instead, have provided a list of concrete and narrowly tailored rights.
It would offend the Rule of Law if interpretation were required by the relevant legal
principles that the Court has developed, yet the Court rejects it because public opinion
or elected politicians won't support it. That latter consideration is not legally relevant.

But there is a more general point here about the role of courts in any democracy
which I wish to make. Any court, be it international or constitutional, develops
through its case-law substantive legal principles about the values of the rights that
they interpret. It is, in other words, part of their role that they should concretize the
abstract values of the legal order. This is because the other branch of government,
the legislature, cannot perform this function. By its very nature, legislation is patchy,
contradictory, selective and slow in the making. No legislative record of any country
will display a good uniformity between the values of the legal order and the rules
that have been enacted in legislation. Only courts, through interpretation, can
ensure the consistent application of the values of a legal order, promoting evaluative
coherence and extending them to cases where the legislator has neglected, or

deliberately omitted to legislate for party-political gains. This is what the value of
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the Rule of Law requires of courts, even of international courts like Strasbourg.
The ultimate basis of its legitimacy is not the will of contracting states, but the value
of the Rule of Law.

I want now to go further and make the stronger point, that the Strasbourg
Court already orients itself towards common values rather than consensus, albeit not
consistently. The Court has ignored consensus in numerous landmark cases. It has
recognized, for instance, the following rights: the right of children born out of wedlock
tobe treated on equal terms with children born in wedlock (Marckx v. Belgium), the right
of homosexuals to engage in sexual activities free from criminal prosecution (Dudgeon
v. UK), the right of post-operation transsexuals to have their new gender recognized by
law (Goodowin and I v. UK), the right of religious minorities to practice their religion
free from criminal persecution (Kokkinakis v. Greece), the right of homosexuals to be
eligible for single-parent adoption on equal terms with heterosexuals (E.B. v. France),
the right of prisoners not to lose the right to vote indiscriminately and automatically
upon conviction (Hirst v. UK) and many other cases.

Now, in some of these cases, the Court will note that consensus is ‘emerging’
or that it is found in most states, or that it is found in international agreements
outside the ECHR or in international law as a whole. But all this is simply paying
lip service to the idea of consensus. Emerging consensus is not consensus at all.
Nor is a headcount of how many states recognize a right a form of consensus. It is
a form of majority rule with insurmountable difficulties: how many states should be
on board? The absolute or the relative majority of states in the Council of Europe?
Or the majority of states in which this violation occurs? Or the majority of states
in which some debate or legislative action has taken place? These are not legal
questions to which the Court may properly apply itself. They have no basis in the
text of the Convention or any connection to recognizable legal principles.

Moreover, even when the Court looks at whether the majority of contracting
states have recognized a right in domestic law, consensus does not in essence play
any role in its reasoning. The Court typically proceeds with a long and substantive
legal analysis of the issues and, only at the end of its legal reasoning, adds - as
an afterthought - that there is evidence of the European consensus. Consensus
is simply added to the mix to address the worry about its legitimacy. And if its
legitimacy is grounded on the value of the Rule of Law, like that of any court, then
this worry is unfounded. By fleshing out the principles underpinning human rights,
the Court is performing its legal role, which is to ensure that the values of human

rights benefit all individuals in Europe. No individual human right should be
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hostage to the vicissitudes of electoral politics if it is clearly founded on the legal
principles of the Court’s case-law.

To summarize my argument today: Consensus is typically thought to be
a solution to a problem. The problem is meant to be that the Strasbourg Court lacks
legitimacy to concretize the abstract values of the ECHR. By tracking consensus,
the Court refers back to the contracting states, from which it is thought to derive
its legitimacy. I have sought to argue, however, that this is a pseudo-problem and
that the proposed solution undermines, rather than serves, European values. The
ultimate basis for the Court’s legitimacy is not the ephemeral electoral majorities
of contracting states or of public opinion, but the value of the Rule of Law - itself
a pillar of our shared European tradition. Consensus, as an interpretive tool, is
pernicious because there is an inevitable lag between what our common European
values require and how much consensus can be found in the legislative record of
contracting states. By tracking consensus, the Court risks offending the values of the
ECHR and, hence, violating the Rule of Law. At a time when European institutions
are under so much threat, it is to courts - both supranational and domestic — that

we must turn to as the ultimate guardian of our common values.



Elina Luize Vitola

Deputy Agent of the Government before
the European Court of Human Rights

From the outset, I would like to wholeheartedly thank the organisers of this
conference for bringing the subjects of constitutional identities and European
consensus into the limelight. Today, when Europe is a battlefield not only in its primary
meaning, but also, to some extent, a battlefield between values, discussions about these
subjects are essential in forming our shared understanding for the way forward.

Being the last speaker on this panel, and actually both panels today, I was
tempted by the idea to look at the relationship and synergy between both notions that
we discuss today. Namely, what is the relationship between the European consensus
as a notion that stands for the common standards and values of the Contracting
Parties and constitutional identity as a notion that represents the values of each of
those Contracting Parties.

I think there should be no surprise that it is Riga that hosts this conference
since the Court’s latest case law in respect of Latvia delves deeper into the actually
organic relationship between the European consensus and the constitutional
identity of a State. Although not all of the cases I will highlight have directly
referred to “European consensus” in interpreting the obligations of the Contracting

Parties under the Convention or the Contracting Parties’ margin of appreciation in
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fulfilling these obligations, the cases of Savickis and Others,'® Valiullina and Others"
and Dzibuti and Others® are among just a handful of cases where the specific
concept of “constitutional identity” has been absorbed in the Court’s assessment,
when examining questions with both a clear European consensus, and where there
is none. That said, of course, the Court has previously referred to notions such as
“constitutional values”, “constitutional importance”, “fundamental principles of
the State”, among others when speaking about the State’s national flag, territory,
language, respect for human dignity, or the principle of secularism.*

But before I look at those cases, from a general point of view, I can just thank
the previous speakers who have elegantly described the Court’s different approaches
in using the concept of “European consensus” as an interpretative tool, as a tool to
legitimise the Court’s findings (or perhaps not?),” or to formulate the general standards
under the Convention system. From what has been said, one thing is clear, European
consensus is one of the elements that lie at the heart of the evolutive “living instrument”
doctrine. As expressed for the first time in the Tyrer v. the United Kingdom:

“[..] the Convention is a living instrument which [..] must be interpreted in the
light of present-day conditions. [.. and The] Court cannot but be influenced by the
developments and commonly accepted standards in the [..] member States of the
Council of Europe. [..]"*

However, this finding as such does not refer to the practice or legislative acts
of the Contracting Parties in their domestic legal systems alone. Neither does the
Court’s subsequent practice confirm that the consensus would be built solely on
the practice of the Contracting Parties. Instead, the Court refers to “commonly
accepted standards”. This, by its very nature, should be perceived as a wider concept
that requires more than a comparative analysis of the domestic legal framework
in an undefined number of Contracting Parties that would somehow consolidate
a consensus. Although, without a doubt, both, the parties to the proceedings and
the Court, use comparative analysis as one of the ways to find a particular standard
to exist, in the most sensitive cases, which I have in mind, a significant role in the

Court’s jurisprudence is also played by the evolving standards in the international

18 Savickis and Others v. Latvia (application n0.49270/11), Grand Chamber judgment of 9 June 2022.
19 Valiullina and Others v. Latvia (applications nos.56928/19, 7306/20 and 11937/20), judgments of 14 September 2023.
20 Dzibuti and Others v. Latvia (applications nos.225/20, 11642/20 and 21815/20), judgment of 16 November 2023.

21 Among many other authorities in different contexts, Mentzen v. Latvia (application no.71074/01), decision of 7 December
2004, paragraph 2b; Beizaras and Levickas v. Lithuania (application no.41288/15), judgment of 14 January 2020, paragraph
117; Leyla Sahin v. Turkey (application no.44774/98), Grand Chamber judgment of 10 November 2005, paragraph 114.

22 Considering that some speakers also expressed critique towards the concept of “European consensus”.
23 Tyrer v. the United Kingdom (application no.5856/72), judgment of 25 April 1978, paragraph 31.
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fora, the political decisions and declarations at the Council of Europe level, views of
other international bodies, but, most importantly, by the underlying values of the
Convention system. As recently reiterated in the case of M.L. v. Poland,

“[..] the rule of law is inherent in all the Articles of the Convention and the
whole Convention draws its inspiration from that principle. The provisions of the
Convention must be interpreted in the light of the Preamble to the Convention,
which, in its relevant part, declares the rule of law to be part of the common heritage
of the Contracting States.”**

One of the somewhat recent examples of the methods used by the Court
in establishing a consensus and underlining in that assessment the fundamental
importance of the values protected by the Convention system can be seen in the case
of Fedotova and Others v. Russia. In particular, the Grand Chamber noted that, by
the time of the examination of that case, 30 Contracting Parties to the Convention
had recognised the obligation to provide a legal framework allowing same-sex
couples to be granted adequate recognition and protection of their relationship.®
This led the Court to establish a clear ongoing trend. Noting that I do not attempt
to somehow draw a distinction between the linguistic meanings of “consensus” and
“ongoing trend’, it has to be underlined that the Court did not stop at the point of
a comparative analysis of the practice in the Contracting Parties. It went on to note
other developments that would consolidate this trend. In particular, it referred to the
findings of the United Nations (UN) and Council of Europe High Commissioner
for Human Rights, the UN Committee on Economic, Social and Cultural Rights,
the Council of Europe Committee of Ministers and Parliamentary Assembly
recommendations, the European Union Charter of Fundamental rights and the case
law of the Court of Justice of the European Union, and even the practice of the Inter-
American Court of Human Rights. Ultimately finding that there was a sufficient
consensus among the Contracting Parties to recognise and protect the relationship
of same-sex couples, the Court also linked this finding to the need to safeguard the
values of the “democratic society” that are promoted by the Convention, foremost
among which are pluralism, tolerance and broadmindedness because, as the Court
put it, “any interpretation of the rights and freedoms guaranteed has to be consistent

with the general spirit of the Convention, an instrument designed to maintain and

24 M.L. v. Poland (application no.40119/21), judgment of 14 December 2023, paragraph 167.

25 Fedotova and Others v. Russia (applications nos.40792/10, 30538/14 and 43439/14), Grand Chamber judgment of
17 January 2023, paragraph 177.
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promote the ideals and values of a “democratic society””.? Moreover, this finding
also warranted the Court’s rejection of Russias arguments that feelings of the
majority of the Russian population and the perceived need to protect minors from
promotion of homosexuality justified its failure to ensure recognition of the rights
of same-sex couples.

Against this background, it seems rather obvious that whenever we talk
about European consensus, in sensitive cases, it almost always comes down to the
fundamental values that the Convention strives to protect. Regardless of whether
the consensus follows directly from measures already adopted at the domestic level
and their comparative analysis, or from the values more generally protected by the
Convention, they always come under this larger umbrella of shared values among
the Contracting Parties.

On the other hand, it follows from the Court’s case law that even where the
practice of States is homogenous, which, in principle, would warrant a conclusion
that a consensus exists and the margin of appreciation accordingly is narrow, the
Court may still, based on the finding that the case concerns an indisputably sensitive
area of law or interests of the Contracting Party, conclude that this consensus leaves
space for the values underpinning domestic legal system to enter the assessment of
the State’s margin of appreciation. a case in point is the A, B and C v Ireland.” Briefly,
the proceedings were instituted by three women who argued that the impossibility to
obtain an abortion in Ireland, except for cases that threatened the expectant mother’s
life, had been in violation of their right to respect for their private life under Article
8 of the Convention. The Court noted the sensitivity of the moral and ethical issues
raised by the question of abortion and found that a broad margin of appreciation
should be accorded to the Irish State in determining the question whether a fair
balance was struck between the competing interests. At the same time, the Court
also found that Ireland was the only Contracting Party to the Convention which, at
the time, allowed abortion solely where there was a risk to the life of the expectant
mother. Yet, this did not lead the Court to conclude that the margin of appreciation
for the Irish State should be narrowed down. And the practice in Latvian cases affirms
that the same approach, exceptionally, may be applied to expand the narrow margin
of appreciation that exists based on a common standard among the Contracting

Parties if it does not contradict the fundamental values of the Convention.

26 Ibid., paragraph 179.
27 A, B, and C v. Ireland (application no.25579/05), Grand Chamber judgment of 16 December 2010.
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I think it goes without saying that whenever an aspect of the State’s
constitutional identity comes into play in a given case that case undoubtedly touches
upon a delicate question. This also follows from the Court’s case law for example
in the case of Mentzen v Latvia,”® and has been recognised by the president of the
Court during her speech in Riga last September.” In such cases, the Court has to
be mindful of this sensitivity, and Contracting Parties should trust the Court that
it will be mindful of it. This is precisely what happened in Savickis, Valiullina and
Dzibuti.** The Court was mindful in respecting the constitutional identity of Latvia
in the determination of its margin of appreciation.

In the case of Savickis and Others the applicants claimed that they had suffered
discrimination with respect to their right to peaceful enjoyment of possessions as
protected by Article 1 of Protocol No.1 to the Convention on account of their status
in Latvia as non-citizens. The Grand Chamber, by a majority of 10 to 7, overturned
its previous findings in Andrejeva,* and found that there had been no violation of the
applicants’ rights. In particular, one the one hand, the Court reiterated its well-established
case law that where “nationality”, or rather the absence thereof, is the sole criterion for the
distinction, very weighty reasons must be adduced to justify a difference in treatment.*
Now, although the judgment itself does not mention “consensus” regarding this, it
is clear that the determination of the margin of appreciation was, first, based on the
values-oriented European consensus which required those very weighty reasons, and
accordingly afforded a very narrow margin of appreciation for the Contracting Parties.
On the other hand, the Court took note that the doctrine of State continuity, which
was at the core of that case, formed the constitutional foundation of Latvia following
the restoration of its independence after 50 years of occupation by the USSR. Having
recognised that the legitimate aim for the difference in treatment of non-citizens was
based on an aspect of the constitutional identity of Latvia, the Court decided to examine
the very weighty reasons requirement against the background of an intrinsically sensitive
legitimate aim, the constitutional identity of Latvia, and the historical background of the

case. Thus, the margin of appreciation afforded to Latvia was wider.

28 Mentzen v. Latvia (application no.71074/01), decision of 7 December 2004.

29 Conference on the Role of the Judiciary in Execution of Judgments of the European Court of Human Rights: Execution
of ECHR judgments and the Rule of Law, speech by Siofra O’Leary, Riga, 21 September 2023, available at: https://www.
echr.coe.int/documents/d/echr/speech-20230921-oleary-conference-role-judiciary-execution-riga-eng.

30 Savickis and Others v. Latvia (application n0.49270/11), Grand Chamber judgment of 9 June 2022; Valiullina and Oth-
ers v. Latvia (applications nos.56928/19, 7306/20 and 11937/20), judgments of 14 September 2023; Dzibuti and Others
v. Latvia (applications nos.225/20, 11642/20 and 21815/20), judgment of 16 November 2023; see, more recently con-
cerning the same topic, Djeri and Others v. Latvia (applications nos.50942/20 and 2022/21), judgment of 18 July 2024.

31 Andrejeva v. Latvia (application no.55707/00), Grand Chamber judgment of 18 February 2009.

32 Ibid.; see also among other authorities Biao v. Denmark (application no.38590/10), Grand Chamber judgment of 24 May
2016, paragraph 93; Gaygusuz v. Austria (application no.17371/90), judgment of 16 September 1996, paragraph 42.
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Similarly, but perhaps from the first glance less evidently, the constitutional
identity aspect had an effect in the Valiullina and DZibuti judgments, which entered
into force just recently. In those cases, the Court examined complaints by parentsand
children regarding the increase of the Latvian language as the language of instruction
in education in public and private schools in Latvia. As a result of this increase, the
proportion of Russian, which was the language used by the applicants and their
children in education, was reduced. Before the Court, the applicants claimed that
the measures in question had been discriminatory against them as before their
adoption the applicants had obtained education in Russian, their mother tongue,
in a larger proportion. However, before turning to the alleged discrimination, the
Court examined whether there was a consensus that would recognise a right to
obtain education in a language other than the official language (State language)
of the Contracting Party. The Court noted that the principle of mother tongue
instruction has been recommended by some international bodies, however, it did
not represent a common European consensus in the field of education. Importantly,
in this conclusion the Court also relied on the Government’s argument that only
in a handful of States such a right had been provided, and the assessment of the
Constitutional Court of Latvia finding that there was no consensus among the
Contracting Parties, including under other relevant international instruments, in
this field. This finding accordingly led the Court to conclude not only that Article
2 of Protocol No.1 to the Convention did not guarantee a right for minorities to
receive education in a language of their choice, but also that the Contracting Parties’
generally wide margin of appreciation in organising their educational systems was
particularly wide as regards the language of instruction.

Although not expressly, the fact that Latvian language is an aspect of Latvias
constitutional identity, as acknowledged in the Court’s previous case law, came into play
at every stage of the Court’s assessment. First, it was recognised as a legitimate aim, inter
alia referencing the conclusions of the Court of Justice of the European Union in the
Cilevics and Others.” Further, in its proportionality analysis, the Court acknowledged
that Latvia had to take steps to correct factual inequalities so that Latvian-speaking
individuals could regain their right to use Latvian in all spheres of daily life, including
their right to education in the official language of the State. This conclusion did not
hinge on the generally wide margin of appreciation of States when it comes to organising

their education systems alone. Seeing that the judgments in Valiullina and DZibuti

33 Court of Justice of the European Union (Grand Chamber) 7 September 2022, Case C-391/20, Boriss Cilevics et al.,
ECLI:EU:C:2022:638.
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often circle back to the findings of the Constitutional Court, which, in turn, assessed
the relationship of the Latvian language as a constitutional value and the international
consensus at length, although not explicitly, the judgment as such embodies the
interaction between the European consensus and the constitutional identity of Latvia.

From what I have said, it seems to me that European consensus, which is
built on the shared values of the Contracting Parties to the Convention, and
the constitutional identity as a value for a particular Contracting Party are not
something that should clash. They are, in principle, two sides of the same coin, and
in the Court’s case law they should create a synergy. Mutual respect for both sets of
values that make up the Convention system, one being based on the other, is crucial
to ensure a long-lasting understanding of the system and the way forward. At the
same time, this means that there is a delicate line to be drawn. It has been noted that
sometimes Contracting Parties invoke constitutional identities to circumvent the
fundamentals of the Convention system that are based on the shared values of all
Contracting Parties. So, one might ask who and how is the first to draw this delicate
line. In my view, the answer lies in another fundamental principle underpinning
the Convention system - the principle of subsidiarity** — and a substantive dialogue
between different courts, which is demonstrated by Savickis, Valiullina and DZibuti.
The European Court respected the findings of the Constitutional Court of Latvia,
where the latter had explained in detail Latvia’s constitutional identity and the
need to protect this identity under the umbrella values that the Convention system
safeguards. Only where this assessment is based on the pillars of democracy, rule
of law, pluralism, respect for human dignity, will the value that is the constitutional
identity find its place in the broader European consensus.

In conclusion, I think it is important to recall that asking questions is a sign
of a healthy mind; so, to conclude, perhaps it is worth asking, whether there might
be a European consensus that when a constitutional identity of a Contracting Party
enters into play in a given case, there might be a wider margin of appreciation
afforded to them, provided that in the interpretation and application of the many
facets of those identities the Contracting Parties respect and ensure the underlying

values of the Convention system?

34 See, in particular, the text of the Preamble of the Convention following the entry into force of Protocol No.15 to the
Convention, paragraph 7; The Court has previously described the principle of subsidiarity as follows: “The Contracting
Parties, in accordance with the principle of subsidiarity, have the primary responsibility to secure the rights and freedoms
defined in the Convention and the Protocols thereto, and in doing so they enjoy a margin of appreciation, subject to
the supervisory jurisdiction of the Court. Because of their direct knowledge of their society and its needs, the national
authorities are in principle better placed than the international judge to evaluate local needs and conditions and to de-
cide what is in the public interest [..].” (see, among many other authorities Communauté Genevoise d’Action Syndicale
(CGAS) v. Switzerland (application no.21881/20), Grand Chamber judgment of 27 November 2023, para.160).
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Kanstantsin Dzehtsiarou

Professor in Human Rights Law at the University of Liverpool

The topic of this panel discussion is “European Consensus shaping the
European Public Order”; and it is very much in line with my own research agenda. I
published two long monographs, one on the European Consensus and another one
on the European Public Order. I just need to summarise these two books for you in
15 minutes and my task is done. Well — what can be easier?

In this short presentation, I will start with the European Consensus, its
methodology and its role in the case-law of the European Court of Human Rights
(hereinafter — the Court, ECtHR), then I will move on to discussing the European
Public Order and, finally, I will look into something that I did not do in my previous
books, namely, merge these two phenomena and see whether there is any connection
between the European Public Order and Consensus in the case-law of the Court.

First, let’s look at the European Consensus. In the book from 2015, I argued
that the European Consensus could enhance the legitimacy of the Court and its
judgments. In order to achieve this, the European Consensus should be based on
real evidence and it should be consistently applied in the case-law. The European
Consensus is a tool of interpretation of the European Convention for the Protection
of Human Rights and Fundamental Freedoms (hereinafter — the Convention) that
the Court uses in its decision-making. The reason for the application of the European

Consensus is that the meaning of the Convention can be linked to how human
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rights issues are dealt with by the Contracting Parties. The European Consensus
can be conceptualised as a tool of interpretation of the Convention which prioritises
a particular solution to a complex human rights issue if this solution is supported by
the majority of the 46 Contracting Parties. This support for a particular solution is
identified through comparative analysis of the laws and practices of the Contracting
Parties and international law. The European Consensus is a rebuttable presumption,
which means that the Contracting Parties are presumed to be in violation of the
Convention if their solution diverges from the solution adopted by the majority,
unless they can provide sufficient and weighty reasons for such divergence.

The judgment in the case of Bayatyan v Armenia can serve as an example
of how the European Consensus is operationalised in practice. The Court was
considering whether the prosecution for conscientious objections to military service
was contrary to Article 9 of the Convention. Prior to this case, the Court answered
negatively to a similar question but here, in order to change its approach, the
Court established that there were only two countries in Europe which criminalised
conscientious objections and did not offer an alternative military service. For that
reason, the Court found a violation of Article 9.

Unlike some learned colleagues, I think that the European Consensus is a useful
tool of interpretation of the Convention but one of the core issues of contestation even
between supporters of the Consensus is the methodology. In other words, how can
one establish consensus? Identification of the European Consensus can be divided
into three stages: preliminary stage, stage of assessment, and stage of deployment. In
the first stage, the Court prepares comparative law materials that describe the laws
and practices of the Contracting Parties. It is a comparative exercise which happens
behind the scenes, and the Court usually only includes a very short summary of often
quite lengthy reports prepared by the Registry of the ECtHR. The Court’s approach to
comparative law has become much more professional in the last 20 years. The Court
has invested resources in the creation and development of the Research Division
within the Court’s Registry, which prepares independent comparative law reports upon
the request of the judge-rapporteur in cases of high importance. In my monograph,
I proposed that the Court contacts apex national courts with questions about their
national law. The Court has accepted this idea (it is also possible they came up with
it independently) and those working in apex courts and are members of the so-called
superior courts network have to answer the requests on their national law.

At the second stage, the Court analyses the outcome of a comparative study

and decides whether consensus can be established. The Court does not need nigh
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unanimity to establish consensus. In a number of cases, a trend in a particular
direction has been enough to trigger the European Consensus argument. This stage
is not automatic, and the judges have to decide on a number of dilemmas, including
whether the number of States is enough to constitute consensus and the level of
abstraction that the European Consensus should be established on. The European
Consensus is possible on the level of principles or rules. If consensus is established
at the level of principles, it reflects a general agreement of the Contracting Parties
in relation to a certain fundamental issue that might need further interpretation.
For example, the Contracting Parties might agree that national minorities must be
protected but this principle can lead to various, even sometimes mutually exclusive
rules that ensure such protection. In contrast, rules offer much more precise
regulations that prescribe certain behaviour. The level at which consensus or the
lack thereof is established might have a direct impact on the following stage because
consensus on the level of rules is much more straightforward and can claim a higher
degree of persuasiveness in comparison with consensus on the level of principles.

At the stage of deployment, the Court considers whether consensus or lack
thereof should influence the outcome of the case. It is argued here that the European
Consensus establishes a rebuttable presumption in favour of the regulation adopted
by the majority of the Contracting Parties. This means that the European Consensus
is not applied automatically, and the ECtHR judges retain a great deal of discretion
in applying it. Having said that, the Court should not apply consensus arbitrarily,
and if the Court decides not to follow consensus it has to explain its reasons clearly
and convincingly.

Second, the European Public Order. My take on the European Public Order
is more pessimistic than on the European Consensus. My interest in this concept
was sparked by an oft-repeated phrase of the Court that the European Convention
is a constitutional instrument of the European Public Order. The Court said it in
Loizidou and many other cases. Some judges of the Court, especially Judge Paulo
Pinto de Albuquerque, liked including this concept in their dissenting opinions too.
My genuine question was — what exactly the European Public Order is, what legal
consequences references to it might have, and how the Court can shape it.

The core argument of my monograph looking at the European Public Order
was twofold. First, I argued that it was hardly possible to define the European
Public Order and, therefore, using this notion in the Court’s judgments was not
helpful for the clarity of the Court’s reasoning. If one accepts the fact that clarity

is one of the factors that affects the legitimacy of the Court’s judgments then such
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fundamentally vague notions can undermine such legitimacy. Under the European
Public Order as legal concept, I mean that it is deployed by the ECtHR in its case-
law as a justification for a certain outcome. For example, in some early cases, the
Court declared an application inadmissible in accordance with Article 35 of the
Convention and then stated that no reasons of the European Public Order would
justify declaring it admissible. In these cases, the Court treated the European Public
Order as an argument that could justify a departure from the strict interpretation of
the wording of the Convention. Where the Court uses the European Public Order in
alegal sense, it needs to establish some applicable scope and common understanding
of this concept; in other words, such utilisation requires a clear meaning. However,
it has never been done and I argued that the deployment of the European Public
Order in this legal sense in the case-law of the Court should be avoided.

Secondlyand conversely, the European Public Order can be used as a descriptive
notion which is not expected to lead to any legally significant outcomes. Here,
the European Public Order is seen as a set of fundamental values shared by the
contracting parties to the Convention. In this respect, the monograph argues that
the ECtHR does impact the understanding of these shared values and standards but
such impact cannot and should not be a strategic aim of the Court.

Here, I also argued that the Court is not a strategic actor. It can come up with
a certain short-term strategy, for instance, in relation to the case processing, etc.,
but it can hardly act strategically in its substantive decision-making and this makes
it difficult for the Court to impact the European Public Order, even understood
as a descriptive concept. In other words, the Court impacts the European Public
Order at times by solidifying and confirming that the issue at hand forms part of the
European Consensus but this is a side effect of contentious cases it has in front of it.

Finally, where does it get us? The meaning of the European Consensus can be
quite vague at times but not as vague and imprecise as the meaning of the European
Public Order. That is why I argued that the Court should continue using the former
as a legal concept and stop deploying the latter. However, it would be hypocritical to
say that they are completely disconnected, at least they do not look as such. One can
hypothesise as to how they can be connected.

First, the European Consensus is, in fact, a representation of the European
Public Order. If that was correct, the Court would use the European Public Order
and it would have been identified through the European Public Order. This is
perhaps an appealing argument but the Court almost never uses the European

Public Order and the European Consensus in the same judgment, let alone within
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the scope of the same argument. I used the keywords “European Public Order” and
“European Consensus” in HUDOC database and it gave me 5 judgments as a result
and in none of them these two concepts appear in the same paragraph. Of course,
my search was a bit rushed and not very rigorous but this throws some doubts on
the proposition that the European Consensus is a representation of the European
Public Order.

Second, the European Consensus is not the same as the European Public Order
but rather the tool by which the Court tries to solidify the European Public Order
in this particular area. The challenge here is that the Court seems to think that the
European Public Order comprises the most fundamental values. For instance, in
a recent case the Court stated: “as the Convention is a constitutional instrument
of European public order, the States Parties are required, in that context, to ensure
a level of scrutiny of Convention compliance which, at the very least, preserves the
foundations of that public order. One of the fundamental components of European
public order is the principle of the rule of law, and arbitrariness constitutes the
negation of that principle”*® Having said that, the European Consensus is not always
connected to the issue of principles. As I argued, it is perhaps more convincing when
it is concerned with very clear rules. This makes this link also quite challenging to
establish.

My final hypothesis is that the Court sees either no or little connection
between the European Consensus and the European Public Order. This reading is
quite appealing not only because these concepts do not meet in the reasoning of the
Court that much but also because their route to the case-law was very different -
they appeared in different cases at different times.

If we forget about the Court’s case-law for a second and think about these two
concepts ourselves, the link between the European Public Order and the European
Consensus is intuitively appealing. They both, perhaps, need to reflect some
European values. I would argue that they come to these values through different
paths: the European Consensus through comparative law, and the European Public

Order through the perceptions and feelings of the judges sitting on the bench.

35 M.L. v. Poland, para 166.



Ineta Ziemele

Judge of the Court of Justice of the European Union

Future Outlook for Europe:
Values and European Judiciary

Introduction

There are many things in Europe that we take for granted. Even the war
waged by the Russian Federation against Ukraine, i.e., the war on the European
continent, has not much affected this feeling of general peace in Europe, of the kind
of permanence of human rights, democracy and rule of law on the large part of our
continent. Most of the time, we do not reflect back on the history and the sacrifices
that have allowed Europe to, first, conceive the ideas of human rights, democracy
and rule of law;, and, second, to have rules and mechanisms that enable the practical
implementation of these ideas. The fact remains that modern-day Europe with
effective regional organizations, such as the Council of Europe and the European
Union as well as plenty of sub-regional organizations, is an outcome of some of the
deadliest wars Europe had experienced over the centuries and the ensuing promise —
never again. Values at the centre of European identity are the result of its long and
violent history. The search of European intellectuals for alternative ideas to aggressive
power also contributed to this particular understanding of the European identity.

There is, indeed, a European identity, even if today the panels have focused more on
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differences and have brought to the forefront concerns that these may somehow been
affected by what I call a European identity. I will address the relationship between
European identity and national identities and will share my view on the role of courts
in Europe in this regard which, of course, requires defining what is a European court.
We define identities through values that unite a people at a national level but today
we also define Europe, based on values that are common to European nations. This
values-based interaction between different nations is a particularly complex choice
that we have come to make in Europe and so the question really is how you come to
share the same values among peoples who themselves are shaped by their different
histories, languages, nature and climate, geography. Is this choice sustainable both

from within but also against the attacks from outside?

European identity

European identity is best described in the Preamble of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
(hereinafter - ECHR) as well as in the Statute of the Council of Europe. The ECHR
confirms the profound belief of Europeans that fundamental rights and freedoms
are the foundation of justice and peace in the world and are best maintained, on
the one hand, by an effective political democracy and, on the other, by a common
understanding and observance of the human rights. It actually points out that
European countries are like-minded and have a common heritage of political
traditions, ideals, freedom and the rule of law. According to the Statute of the
Council of Europe, peace is based upon justice and international co-operation,
while the true source of individual freedoms, political liberty of peoples and the
rule of law are the common spiritual and moral values of European nations. It is
primarily a European view that democracy, development, rule of law and respect
for human rights and fundamental freedoms are interdependent and mutually
supporting and reinforcing. Even if this view has also been placed at the centre
of the human rights work of the United Nations since the World Conference on
Human Rights in 1993, international law as such does not impose a particular form
of government on States. The requirement that a State must be democratic with
strong independent courts is precisely a matter of European law comprising both
the Council of Europe standards as well as the EU law. It is this understanding that
reflects the European identity.

The European Union has gone beyond the idea of international co-operation

and represents the next level of integration of 27 European nations. It is important to
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keep in mind that at some point during the process of building a common market,
as the original aim of the European Communities at the time, those in charge of
this process had realized that the common market was not neutral in terms of value
choices. We may take the example of one of the earliest fields of case law of the Court
of Justice of the European Union. That is to say, the businesses would probably
survive with considerable differences between workers having permanent contracts
and those with fixed-term and part-time contracts. However, something in the
European culture was telling that we were not too pleased with leaving the matter
completely in the hands of raw market forces and so the legislator at the time of the
EC and subsequently the Court addressed the matter in terms of equal rights. The
European continent is historically characterised by distinctions, as to the extension
of the rights available, between different peoples in Europe, e.g., men and women,
property owners and those without, citizens and non-citizens, people of colour, etc.,
and that this distinction, mostly based in stereotypes and fears, have fairly often
led to the most horrible crimes, which, as it was mentioned above, stimulated the
necessity to create European law and legal mechanisms, since in Europe of today we
still look with great suspicion at any distinctions that lead to tensions. It is precisely
due to this experience in the field of common single market the integration of the
nations soon moved into the search for and agreement on common values which
are now contained in Article 2 the Treaty on European Union as follows:

“The Union is founded on the values of respect for human dignity, freedom,
democracy, equality, the rule of law and respect for human rights, including the
rights of persons belonging to minorities. These values are common to the Member
States in a society in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail”

The institutionalisation of these values, which find their concretization also
in the Charter of Fundamental Rights of the European Union, has given rise to
important case-law holding the EU institutions and States accountable for non-
compliance with Article 2 values.*® This accountability process both increases the
rights of individuals and improves the rule of law in Europe. The EU has clearly
confirmed that economic integration and free market also require common values
that are legally binding and transcend common economic solutions. Such a view of

the functioning of markets also characterizes European identity.

36 See CJUE judgment in case C-156/21 Hungary v Parliament and Council,, para 127. The Court held that Article 2, which
enshrines the rule of law, is an adjudicating issue: ‘The values contained in Article 2 TEU have been identified and are
shared by the Member States. They define the very identity of the European Union as a common legal order. Thus, the
European Union must be able to defend those values, within the limits of its powers as laid down by the Treaties'.
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The formation of European identity has been a long, multifaceted process. The
roots are in the history of ideas that have been responding to all the events in the
European history generated by men within the States and as between the States. The
identity has been shaped by national constitutional traditions and through inter-
governmental processes and negotiations. I should say that European identity has
been hard-tested and truly has its legitimacy.

I have argued elsewhere that the legitimacy of the European identity cannot
be taken for granted either. It requires constant attention by all those competent to
pronounce on it. First of all, it is the Court of Justice of the European Union and
the European Court of Human Rights. Most notable judicial pronouncements on
European identity happen when the European Court of Human Rights, as part of
the method of interpretation of the Convention, takes stock of the existing European
consensus. It is true that, on the one hand, the European consensus is a technique of
application of a treaty over time, in view of the fact that society is a living body and
therefore evolves constantly. On the other hand, it reflects common values that evolve
and even change over time and in that the European consensus describes European
identity of the moment within the ever-changing societal processes. Within the
European Union, the very engine of the integration is fuelled by the dialectics of
the relationship between the diversity of the EU Members States and their unity.
This dialectics lies in the heart of the EU law. Common constitutional traditions
of the States as a source of general principles of the EU law as well as the means
of interpretation of the Charter of Fundamental Rights of the EU, which includes
the examination of the legitimate aim and the proportionality, also contributes to
embody the identity of the EU. In all of these legal concepts both of the ECHR system
and the EU law one sees the connection with processes in the European societies and

that ensures legitimacy of the regional or supranational decisions.

National identities as part of European identity
The fact that national identities are to be respected and are, in fact, part of
what makes Europe what it is today, is best reflected in Article 4 of the Treaty on
European Union. It follows that:
“1.In accordance with Article 5, competences not conferred upon the Union
in the Treaties remain with the Member States.
2. The Union shall respect the equality of Member States before the Treaties
as well as their national identities, inherent in their fundamental structures,

political and constitutional, inclusive of regional and local self-government. It
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shall respect their essential State functions, including ensuring the territorial
integrity of the State, maintaining law and order and safeguarding national
security. In particular, national security remains the sole responsibility of
each Member State.

3. Pursuant to the principle of sincere cooperation, the Union and the Member
States shall, in full mutual respect, assist each other in carrying out tasks
which flow from the Treaties.”

In the ECHR system, such principles as margin of appreciation and subsidiarity,

as well as the very principle of the accepted restrictions of human rights where a
legitimate aim and proportionality have been respected give space to national identities
subject to verifications by the European Court of Human Rights, as the case may be. It
is therefore obvious that what makes European identity are national identities and the
fine dialectics between maintaining differences and building on common values. This

is a fundamental part of the legitimacy of the entire European project.

European judiciary

The idea of dispute resolution by an independent, authoritative party also
accompanies the development of modern Europe. However, submitting modern
States to permanent international courts is to be seen as an ultimate achievement
in the evolution of ideas and a counterpoint to the idea of absolute sovereignty,
especially insofar as such management of disputes is considered essential for the
maintenance of peace. This aspect, too, is vital for the European identity.

I have suggested to conceptualize the approach of the European courts and their
role with a specific term of “European judiciary’, it denotes all the courts in Europe
that form a web of judicial interrelations within a common European legal space.”” The
notion of European courts refers to international or supranational courts in Europe.
And the notion of courts in Europe refers to the numerous individual and specialised
courts that are essential to the functioning of the European system of governance.

A truly important layer of courts belonging to this crowded house of the
European judiciary is the national constitutional and supreme courts. The EU

Court of Justice’s interpretation of Article 267 of the Treaty on European Union,

37 For more details see Ziemele, Ineta, ‘European Judiciary’, in Anne van Aaken, and others (eds), The Oxford Hand-
book of International Law in Europe (online edn, Oxford Academic, 20 June 2023), https://doiAorgMOA1O93/0><for—
dhb/9780198865315.013.24, accessed 23 Oct. 2024. The notion of ‘a common European legal space’ refers to, first,
the Council of Europe standards as a common minimum denominator for rule of law and human rights among 46
Member States of the organisation and, second, the European Union law applicable in 27 Member States of the Union
which are also members of the Council of Europe. Moreover, some treaties concluded within the Council of Europe are
the minimum legal standard within the EU legal order.
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which enshrines the preliminary reference procedure, and Article 19, ‘which gives
concrete expression to the value of the rule of law stated in Article 2 of the Treaty on
European Union, entrusts the responsibility for ensuring judicial review in the EU
legal order not only to the Court of Justice but also to national courts and tribunals’*
Consequently, the courts can ‘no longer operate in isolation but carry a common
legal responsibility for the European legal space’® For that reason, the principles and
standards applicable to the functioning and composition of the courts have gained
preeminent importance. Their independence and impartiality have become vital
elements of European judicial architecture, as a consequence a common standard of
independence and impartiality of the judiciary has been reinforced.*’

The regional courts” role and interaction with national courts have reached
another level in Europe; it can, indeed, be designated as a ‘union of courts with
constitutional jurisdiction, or, the term conceived by the former President of the
German Constitutional Court A. Vosskule - Verfassungsgerichtsverbund; into
this union we include as well all the other courts applying the EU law with legal
responsibility for European legal space."’ Because of these developments, we can
now talk about a web of close mutual relations between courts through formal and
informal procedures and communications, i.e., judicial dialogue among courts in
Europe, which forms a real and complex architecture of what can be termed the
“European judiciary”, which has a primary aim of protecting individuals against
abuses of power and protecting individuals from each other to ensure long-term
peace and development. It has been rightly pointed out that:

“Europeani[s]ation has reshaped courts performing constitutional adjudication
and continues to do so. Today, these courts are not only responsible for securing
the respect for the domestic constitution within their own legal order—though this
remains their main task and the basis of their legitimacy—but are also called upon
to contribute to the orderly functioning of the European legal space as a whole**

Considering thatany national court may refer questions about the interpretation
of an EU legal act to the Court of Justice, and the national courts may be called to

settle the dispute in front of them while also taking into account the case law of

38 CJUE judgment in case C-64/16, Associagdo Sindical dos Juizes Portugueses.

39 Armin von Bogdandy, Huber Peter M., and Christoph Grabenwarter (eds), Constitutional Adjudication: Common The-
mes and Challenges, Oxford University Press, 2023, (n 5), 4.

40 Among the CJUE judgments with regard to the situation in Poland, see, e.g. Case C-791/19 Commission v Poland (on
Disciplinary Chamber of the Supreme Court), also: C-157/21 Poland v Parliament and Council, para 150. Generally,
Case 11/70 Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle fir Getreide und Futtermittel.

41 Op. cit. von Bogdandy and others (n 5) 8. This concept was developed by Professor Andreas VoBkuhle, former
President of the German Constitutional Court.

42 Op. cit. von Bogdandy and others (n 5) 4.
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the European Court of Human Rights, it is fair to say that Europeanisation, a shared
responsibility for a common European legal space, has affected national courts of
all levels and competencies.

Constitutional courts and supreme courts, performing constitutional
adjudication, have a particular responsibility within, and in the name of, the
European judiciary, since they have the final say in triggering the dialogue
mechanisms therein. That is of crucial importance for the development and viability
of the European judiciary.

It is in this context that the idea that courts, performing constitutional
adjudication both at the European and national levels, should engage properly with
the protection of Article 2 of the Treaty on European Union values, will require
further elaboration. The Court of Justice in cases C-156/21 and C-157/21, the so-
called conditionality cases, explained that the protection of the rule of law, as one
of the common values enshrined in Article 2 of the Treaty on European Union,
permitted the Commission to suggest other measures alongside the procedures
on the sanctioning of a Member state for non-compliance with the fundamental
EU rules provided under Article 7 of the Treaty on European Union. While setting
strict requirements for the resort to such measures, the Court explained that the
foundation for its analysis lay in the very concept of the EU identity, which was
summarised as follows by the Court of Justice: “The shared values, as stated under
Article 2 of the Treaty on European Union, define and layout the very identity of
the European Union as a common legal order”* In its reasoning, the Court stated
that the EU, in case of breach, should be able to defend these values. This is the
basis for the proposition that constitutional courts and other national courts also
have the competence to ensure that foundational EU values are respected if the case
in front of a court raises that issue. The idea of a shared responsibility on an equal
rather than hierarchical footing* for the implementation of common European
values emanating from the EU Treaties and the ECHR is, in fact, the core function
of the European judiciary and the necessary substantive element in addition to the

procedural elements that consolidate the close web of courts in Europe.

Conclusions

Europeshowshowtheevolution ofideasaboutbetterwaysofsocietalgovernance

43 Case C-156/21, Hungary v Parliament and Council, ECLI:EU:C:2022:97, para 127. Also: Case C-157/21, Poland v
Parliament and Council, ECLI:EU:C:2022:98

44 Koen Lenaerts, ‘Concluding Remarks' (Conference Proceedings, EUnited in diversity: between common constitutional
traditions and national identities, Riga, 2-3 September 2021) 231-2.
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to ensure peace between nations materialises in several general principles of law, such
as human rights, the rule of law, and separation of powers, of which implementation
requires an independent and impartial judiciary.*® Moreover, the European legal
space has responded to historical challenges by creating a house with several supreme
courts which overlap in their jurisdiction. This has given ground to arguments that
‘[t]he mutual relationships among these courts are not satisfactorily, clearly, and
convincingly established, as each of them belongs to a different legal order and
system’*® Indeed, in principle, none of the courts is a supreme court of Europe. That
is not the idea characterising European legal space. Rather, Article 267 of the Treaty
on the Functioning of the European Union as well as the principle of subsidiarity
which transcends both the Convention system and the EU legal system make all
courts in Europe responsible for upholding common values. Europe’s foundational
idea of unity in diversity is the balance that each court must strive to achieve when
carrying out its respective competence. This is both a challenge at a technical level
of adjudication of a dispute, but it is also a unique opportunity because, for the first
time in Europe, the centuries-old idea of the unity of European States takes place
in reality and the courts have been elevated to play a major role. The European
judiciary has taken a central stage along with political and legislative processes in
Europe in substantiating and implementing the idea of Europe as a space of peace,
prosperity, and values. This takes place through the search and deduction of general
principles of law. It can be argued that the principle of mutual trust, which was
created within the framework of the EU law, requiring further conceptualisation,
has the potential to explain the relations within a European judiciary and among
the EU Member States and impact wider Europe in ways that bring forward the
construction of a united Europe more than ever before.*” If we accept that mutual
trust derives from ‘the foundations of the EU legal structure,* then we can see that
the European Union has added a new layer to the principle of State consent as the

basis for the construction of international law.* Europe constructs common rules

45 See further Martti Koskenniemi, To the Uttermost Parts of the Earth. Legal Imagination and International Power 1300~
1870. Cambridge University Press; 2021, (n 2).

46 David Sehnélek, ‘Normative Approach to the Interplay between the CCC and the CJEU/ECTHR: Judicial Dialogue or a
Dictate?' (2022) 1 Law, Identity and Values, 204 <www.doi.org/10.55073/2022.1.203-223> accessed 11 October 2022.

47 Koen Lenaerts and others (eds), An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan
Rosas (Hart Publishing 2019).
48 Christiaan Timmermans, ‘How Trustworthy is Mutual Trust? Opinion 2/13 Revisited’, in Koen Lenaerts and others (eds),

An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan Rosas (Hart Publishing 2019), 27.

49 According to Timmermans, mutual trust “has a special dimension [..]. It has a certain emotional connotation, which fits
well in a constitutional language attempting to qualify the implications of the interrelationships between the Member
States in the EU legal order”. Christiaan Timmermans, ‘How Trustworthy is Mutual Trust? Opinion 2/13 Revisited’, in
Koen Lenaerts and others (eds), An Ever-Changing Union? Perspectives on the Future of EU Law in Honour of Allan
Rosas (Hart Publishing 2019), 29.
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not only because it is in the self-interest of each State to do so but also because there
is mutual trust in each other in that they share a common view of how the rights
of citizens should be protected and mutual interactions strengthened. Formal and
informal dialogues within the European judiciary are, therefore, required to adapt
to this new paradigm. Mutual trust paradigm cannot be achieved without strong
national courts protecting human rights and the rule of law as well as the ECHR
system which ensures that a minimum common European human rights standard is
observed. These are the foundation blocks for the new kind of legal space in Europe
in which a new kind of legal order of the EU is a leading key element. The leap
from cooperation of States to mutual trust, as experienced by the EU, is not easy;
it requires a considerable evolution of the culture of true belief in equality among
States, irrespective of their size or history, as well as a fundamental acceptance that
there will be important differences, but they should not affect mutual trust.

The challenges are numerous.

The next stage of the European judiciary’s evolution would be to fully and
on the principled level accept that it is a single and unique web of different but
interlinked courts with the same purpose to ensure peace, protection of human

rights and prosperity in a common European legal space.



Martins Paparinskis

Professor of Public International Law at the University College London

Concluding remarks of the conference

It is a great honour and privilege to be introduced by the president of the
Constitutional Court and to be on the stage with the former President of the
Constitutional Court. I have, of course, been given an impossible mandate. We
have heard discussion of incredible richness, interrogated, pushed and evaluated
within particular panels. Conferences have layers, as onions and perhaps other
less aesthetically appealing creatures, for those who appreciate the reference.
In my 19 minutes, I will try to tease out the differences and identify things that
struck me as particularly important for further reflections. As Ms. Vitola noted,
asking questions is a sign of a healthy mind (although I cannot help but feel that
sometimes the content of the questions might also be a relevant consideration
there). I propose to share with you six groups of questions. First, in relation to
metaphors speakers were wonderfully poetic, and I think it does tell us quite a lot
about both the type of reasoning that is engaged in these issues, and the sort of
broader mental map on which we can situate these important considerations. I
will then say something about vagueness, again, a concept that ran through our
considerations. I'll have three particular things to say about the panels, and then

I will have three issues to leave to you in conclusion.
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So let me start with metaphors. It is perhaps not surprising that they were
so rich. Professor Huber reminded us that we are building almost a millennium
of discussion of the great questions of political theory and philosophy about the
ordering of institutions in Europe.

So it is not surprising that there is a rich pedigree and heritage within which
we can situate ourselves. Some of them related to transport. Judge Kuijer spoke
about the metaphor of a navigator, somebody who can guide us and sometimes tell
us that we should turn back. Although, of course, in the context of this particularly
well-equipped conference that has driven us around, there’s also the possibility of
a metaphor of a person who is seated in a car and has only a choice to command
the driver, so there might be a challenge explored in that regard as well. Judge
Kucs spoke about consensus not being a one-way street, an important proposition,
although, as we know, one-way streets also serve a good function - they can lead to
such wonderful venues as this one. They may also lead to dialogue between drivers.
My good colleague and friend, Professor Letsas, noted the perils of that perspective,
although that, of course, also depends on the institution. We spoke about courts.
But courts are not the only way of settling disputes also at the international level.
And there may be institutions that are more dialogic than confrontational.

Judge Kuijer also made a metaphor of a translator and a hinge, which struck
me as very insightful, and I will return to it at the very end.

It is an important proposition. We all translate. We all speak somebody’s
foreign language, so there needs to be both sensitivity and subtlety in that process.
We spoke about courts. There are many judges here, and I think it is important to
clarify and confirm that Professor Dzehtsiarou’s reference to false friends does not
relate to courts. Courts are only true friends to each other. Many metaphors fell
on anthropomorphic conceptions, on concepts and institutions. Professor Huber
spoke of having two hearts, one is reminded, I suppose, of Ernst Kantorowicz’s
famous work on The King’s Two Bodies, Body Natural and Body Politic. Professor
Huber again has noted rightly that we were only human. At the same time, deciding
on matters gives us sovereign powers. Judge Kuijer spoke of institutional personnel.
I suppose international lawyers in the audience might think of George Scelle’s
famous notion of the dédoublement fonctionnel. One of the most prestigious books
to be read at the moment is San Ti, the famous Three-body Problem book. And of
course, Ms. Vitola reminded us of two sides of the same coin, although I do wonder
whether in the banking metaverse that we were told of, there will still be two sides

of the same coin. It’s almost a Zen kind of question whether one hand can clap,
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whether one court or coin can interact with each other. So that’s about metaphors.
And I think when speaking about dogmatics and finer legal points, it is worth also
stepping back into art history and reflecting on these broader issues.

The second bigger theme, a metaphor of sorts as well, relates to vagueness.
This is something that Judge Lavins began with, and Judge Gnatowski talked about
a lot. Professor Huber, with a nod to the important aspect of multilingualism
and European judicial architecture, mentioned importance of constitutions to be
quite obscure, and Professor Dzhetsiarou spoke about the degrees of vagueness.
In discussion of vagueness, I have often found it helpful to distinguish between two
meanings of vagueness. Ambiguity of vagueness, if you will, vagueness as something
opposed to concreteness, and vagueness as something opposed to the ability to
convey meaning. These are different things. There are things that can be concrete
and lacking in meaning, and there are things that can be lacking in concreteness and
very meaningful. So I think if we think through challenges of vagueness, we have
to be clear which of those we are reflecting on. Vagueness is not necessarily a bad
thing. Timothy Endicott has famously argued for the value of vagueness. Vagueness
is wonderful. I argued last summer in the International Law Commission to my
colleagues to reflect on the value of vagueness and cautioned against refinement of
taxonomy for its own sake. I have to say, on the particular point, my colleagues did
not follow my suggestion, but I think that the point stands, nevertheless.

Now, oneresponse to vaguenessis dialogue. Judge Lavins invited us toa dialogue,
and of course, this is a wonderful dialogue. There are also some challenges raised
by other speakers, so dialogue requires speakers. Judge Kuijer noted that the Dutch
constitution is sometimes a bit taciturn. So can we have a dialogue when one side
is slightly understated? German Constitution, we heard, speaks, so there are variety
of dialogues going on in Europe. Another concept of a certain degree of vagueness
is legitimacy. The great and much missed James Crawford warned us about the
caution of legitimacy speak, if it is something that is a slightly fuzzier notion of law
that we feel a bit more comfortable with and a bit less precise with. I don’t think
that that is the way how it was used, but I think it is worth noting nevertheless that
legitimacy is not a free for all. It is a normative conception that requires normative
justification and explanation. And of course, dialogue can give an answer to some
questions. The philosophy of language teaches us that there are concepts that are
essentially contested, where the exercise of contestation is part of the concepts
themselves, we feel deeply about them. We are angry when we are challenged on

them, and we will not reach a consensus. It is precisely greater disagreement that
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is a reflection on these matters. And on some of these points, it strikes me that we
are speaking about essentially contested concepts on constitutional identity. They
might be going back to the very foundation in late medieval Italian northern towns
of the autonomous identity not governed by singular, secular or religious authority.
Judge Ziemele just noted that for the first time in Europe, the centuries-old idea
of European states takes place in reality, and the courts have been elevated to play
a major role. Now, without taking a position on the argument, if that is right, we
should not be surprised that the contestation will be a fundamentally contested one.
Indeed, disagreement is precisely what should be taking place. We are doing exactly
what the broader argument pushes us to do.

Let me now move on and say a few things about the first panel on the national
constitutional identities and the variety of ways in which they can become relevant.
Judge Kuijer said that it is important how constitutional identities are invoked. He
was pushed somewhat by Judge Jociené on whether it meant that the identities
were not important, and he explained that that was not what he meant. They were
important, but hard to pin down and varied from country to country. Therefore,
dialogue, interaction between institutions, deference. Judge Gnatovskyy referred to
margin of appreciation, I have jotted down, as everything that we have for addressing
certain issues would be one way of looking at it. So an institutional relationship
rather than necessarily the content of the rule.

Advocate General Szpunar suggested that courts, if they want to be more
influential in the European space, should refer more cases, and Judge Petrucelli
supported that call. Some people were not enlightened by the discussion. Professor
Dzehtsiarou felt particularly unenlightened. Professor Letsas even thought the
concepteither superfluous or pernicious. Judge Kuijer explained the concept as going,
I think, to certain foundational assumptions, perhaps a sort of the background rules
of the constitutional order, which struck me as somewhat similar to the expression
that the International Law Commission chose when explaining general principles
found within the international legal order, using the adjective intrinsic - principles
intrinsic to the international legal order. So perhaps that is one way of looking at
it. Judge Joc¢iené had a clear answer. In Lithuania, constitutional identity is listed
in the Constitution, and Judge Ziemele also explained the fine dialectics that are
foundational in that project. There are other ways of looking at it. Judge Gnatovskyy
noted that, at the end of the day, the constitutional law argument does not excuse
a breach of international law, and Judge Kuijer noted, I think similarly, if expressed

as an argument of sovereignty, something distinct from constitutional identity, it is
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inadmissible, and that must be plainly right as a matter of public international law.
In the customary law expressing principle in Article 3 of the 2001 International Law
Commission’s Articles on State Responsibility. Although it is worth remembering
commentary seven of the article - domestic law is irrelevant for international
responsibility unless international law makes it itself relevant. Judge Gnatovskyy
also spoke about the importance of translating constitutional identity arguments
into something that can be understood within the parlance of the European
Court of Human Rights. a very important point, and I will return it to the very
end. And he called for broader engagement with other rules of international law.
The Strasbourg court, he suggested, was an international court with which I would
agree. But also international courts have limited jurisdiction, as we were reminded
on the 2nd of February by another court based in the European continent. And of
course, constitutional identities may be formal sources of international law. General
principles. Customary law. Interpretation. Judge Ziemele already referred to that.

Let me move on now to my fourth point, and I think this one I can make
fairly briefly, and it is just to say, perhaps with a degree of caution, about defining
European values as such that are peculiar to the European region. I think the sense
that a peaceful settlement of disputes, human rights and justice are unfamiliar or not
foundational in other regions and other regional organizations might be something
that we should pause before considering. I was just having a look at the foundational
documents of the Inter-American, African and ASEAN regimes, and I don’t think
that that is something that would be entirely right.

Let me now move to the second panel that is in our vivid memory, and that
spoke about consensus.

And of course, from a public international law perspective, there are many
ways in which consensus can be captured in internationally relevant terms.
Judge Ziemele has written a very influential piece a couple of years ago on how,
within the Strasbourg setting, consensus could perhaps be conceptualized as
a rule of regional, particular customary law, and within the International Law
Commission, certainly, consensus is of great value. I was quite pleased at last
year as a chairperson of the drafting committee, we did manage to adopt all the
conclusions by consensus, and that is something that states appreciated. So there
are also contexts where the precisely right answer might be less valuable than
the broadness of endorsement and the weight of authority. Again, of course,
the International Law Commission is not a court, but it is something that is not

entirely in some respects unlike a court.
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There were many subtle points made in the second panel. I think if I can draw
all of them together, for me, the takeaway was that consensus works in wonderfully
different ways. Its wonders to perform, it may work differently in different
institutions, at different periods of time, in relation to different subject matters
and different issues. There was deep but very respectful disagreement between
Professors Dzhetsiarou and Letsas. Judge Kuc¢s explained the domestic perspective
on these matters, Advocate General Szpunar, the Luxembourg perspective. And
Professor Letsas and Ms. Vitola spoke about the Strasbourg perspective. So, again,
a great deal of overlap, a great deal of subtle interrogation of particular cases and
conceptual aspects.

All right. Well, T have been making wonderful time. I have three minutes and
I am with my concluding points, which will be three. Two will be serious, one will
be not. But I will leave it for you to decide which one is which. First, I think that one
broader takeaway is that we spoke today about Europe in her shared values and in her
infinite variety. That, I think, is not a contradiction. They were very different views
on what it is that is shared. Values, at least a certain degree of abstraction, certain
institutions, certainly ways of thinking and reasoning about things. Clarity about
questions, but equally acceptance of the possibility of both. Respectful, as I suggested
in the beginning, very heated disagreement. There’s nothing wrong about heated
disagreement when we talk about issues that we are concerned about. Deeply clinical
removal from things that matter is not what lawyers necessarily should be about. For
example, I thought that it was very interesting to note the different reactions to the
invocation of the work of von Bogdandy. Judge Pitrucello and Judge Ziemele were
approving, and Professor Huber significantly less so. So these are hard questions. On
an entirely different topic, I was reminded of a remark by James Crawford that where
he stands depends on where he sits. But that is a different discussion.

The second point I want to make is an expression that some of you may be
familiar with, and that was perhaps a slight danger of some arguments, the so-called
law of the horse. And I quote from a particular article, “lots of cases deal with sales
of horses. Other cases deal with people kicked by horses. Still more deal with the
licensing and racing of horses or with the care veterinarians give to horses, or prizes
at horse shows. Any effort to collect these strands into a course on the law of the
horse is doomed to be shallow and to miss unifying principles. And that, I think,
is one way of looking at the disagreement in these panels between those speakers
who felt that possibly there was an element of the law of the horse going on in

their assignment. Judge Gnatovskyy, I thought, was a particularly strong exponent
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of that thought on the first panel. And Advocate General Szpunar and Ms. Vitola,
particularly on the other. And others felt that this was a coherent subject matter.
And I think that there are reasonable ways of thinking about it, but that is a helpful
way of doing it.

Thirdly, and the final point is that law is a language and a style of argumentation.
And here I come back to Judge Kuijer’s point about translators and hinges on what
the system turns on.

There are arguments that work in some courts, but not in others. Fitzmaurice
in Tyrer case, did not work at all, while worked in the International Law Commission
or International Court of Justice. And again, it is such an honour to be on the stage
with Judge Ziemele, who has excelled in her legal argumentation in three courts.

So let me finish on the last paragraph. Oscar Wilde’s Gwendoline in “The
Importance of Being Earnest” said that, in matters of great importance, style,
not sincerity, is the main thing. And then she added that absence of belief in the
man did not affect the wonderful beauty of his answer. Oscar Wilde, I think, may
have slightly overstated it, but I think what we have heard from today is that both
style and substance are important, and what is particularly important is the place
of judges and law and courts in the evolving society. I could not agree more with
Professor and Judge Ziemele’s concluding words about the place oflaw in an evolving
society, and I can finish with what strikes me as the most poignant last sentence in
an international law book. In Vaughan Lowe’s International Law, “when all is said
and done, sometimes it’s better to ask for assistance not from a lawyer, but from
a priest, a doctor or a plumber”.

Thank you, President Lavins.
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