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Aldis Lavins

Latvijas Republikas Satversmes tiesas priek$sédétajs

Konferences atklasana

Augsti godatais Valsts prezidenta kungs! Cienijamie kolegi, tiesnesi un
konferences dalibnieki!

Esiet sveicinati Latvijas galvaspilséta Riga Satversmes tiesas starptautiskaja
konferencé “Ilgtspéja ka konstitucionala vértiba: nakotnes izaicinajumi”! Atklasim

konferenci, godinot Latvijas valsts himnu! Ladzu visus piecelties.

Cienijamie konferences dalibnieki!

Esmu pagodinats visas Satversmes tiesas saimes varda sveikt starptautiskas kon-
ferences “Ilgtspéja ka konstitucionala vértiba: nakotnes izaicinajumi” dalibniekus.
Ar sadu konferences tematu més kopigi cildinam tas vértibas, kuras caurvij Latvijas Re-
publikas pamatlikumu - Satversmi — ta pastavésanas simts gados. Savukart konferences
rikotaja — Satversmes tiesa — ir $o vértibu sardzé jau vairak neka ceturtdalu gadsimta!

Konferences nosaukuma ietvertais vards “ilgtspéja” nav tikai masdienas biezi
aktualizéts temats, par kuru iespé&jams jégpilni diskutét divu dienu garuma. Ta vis-
pirmam kartam ir fundamentala konstitucionala vértiba, kas ipasi uzsvérta Satvers-
mes teksta, proti, “ikviens ripéjas par sevi, saviem tuviniekiem un sabiedribas ko-

pé&jo labumu, izturoties atbildigi pret citiem, nakamajam paaudzém, vidi un dabu”
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Cienijamie kolégi!

Satversmes tiesa vairakos nolémumos ir uzsvérusi, ka valsts pastavésanas pa-
mata likts ilgtspéjas princips. Demokratija, ilgtspéja, cilvéka ciena un pamattiesibu
aizsardziba ir savstarpéji saistitas un cita citu pastiprinosas vértibas.

Ilgtspéjiga attistiba ikvienam cilvékam saistas ar stabilitati, paredzamibu,
drosibu. Tomeér $§i starptautiska konference norisinas laika, kad situaciju pasaule,
Eiropaun Latvijane vienmér varam raksturot ar iepriek§ minétajiem vardiem. Sakara
ar karadarbibu Ukraina, visaptvero$o energétikas krizi un Covid-19 pandémijas
parvaldibas problémam més atrodamies vél nebijusu izaicinajumu prieksa dazadas
jomas, un Satversmes tiesa, rapigi gatavojoties konferencei, ilgaka laika posma
atkartoti saskaras ar jaunam sakotnéji izvirzito problémjautdjumu dimensijam
un demokratijas, pamattiesibu un vides ilgtspéjas apdraudéjuma formam. Lai
rastu risinajumu $adiem ilgtspéjas izaicinajumiem, esam izvirzijusi tris pakartotus
problémjautajumus, kas divu dienu laika tiks parrunati tris paneldiskusijas, kuras
ar priekslasijumiem uzstasies atziti tiesibu piemérotaji un juridiskas zinatnes
lietpratéji.

Sodienas pirmaja diskusija “Demokratijas ilgtspéja: ka demokratiska veida
noveérst apdraudéjumus demokratijai?” citstarp tiks uzsvérta konstitucionalo tiesu
loma, nodrosinot lidzsvaru starp pamattiesibu aizsardzibu un nepiecieSamibu
mazinat vai pilniba novérst dazadus demokratijas apdraudéjumus. Paneldiskusijas
ietvaros apskatamo jautajumu loks ir plass, it ipasi laika, kad saskaramies ar
izteiksmes brivibas, vélésanu tiesibu izaicindjumiem, viltus zinu izplatibu un
sabiedribas maldinasanas méginajumiem.

Arvien vairak pasaules valstu lideru un citu ietekmigu personibu aicina
paraudzities uz apstakliem, kados funkcioné demokratiskas iekartas pasaulé
tiesi Sobrid, un atzit, ka ilgu laiku més esam dzivojusi parlieciba, ka demokratija
ir garantéta un pastavés vienmeér, tacu ta nebiat nav. Ka zinams, demokratija
nav iespéjama arpus valsts, tapéc pasas valsts pastavésana ir viena no vértibam
demokratiska tiesiska valsti. Sadai valstij ir pienakums ar visiem juridiskiem
lidzekliem nodrosinat savu eksistenci un noveérst pastavésanas draudus. Jaatzist, ka
tas rada sava veida apburto loku, proti, apdraudéjumus demokratijai drikst noveérst
tikai demokratiska un tiesiska veida, turpretim vér§anas pret demokratiju biezi tiek
istenota tiesi ar demokratiskas tiesiskas valsts sniegtajiem lidzekliem. Lai izk]atu no
$a apburta loka, més nedrikstam pielaut demokratijas funkcionésanu vienigi tada
veida, ka kada sabiedribas grupa to akcepté tikai tad, kad tai vélamais risinajums,

viedoklis vai reguléjums gist virsroku.



Demokratija ir jaaizsarga un par to jaiestajas katram no mums, un $is nav tikai
likumdevéja vai valdibas uzdevums. Ar ekskluzivu kompetenci, plasu instrumen-
tu klastu demokratijas aizsardzibai ir apveltitas ari tiesas. Modernas demokratiskas
tiesiskas valsts parvaldisanas galvenais riks ir tiesibas, un tapéc ari tiesam musdie-
nas ir nozimiga loma istenot valsts un sabiedribas attistibas virzienu, §is tiesibas
piemérojot. Eiropas valstu konstitucionalajam un augstakajam tiesam, kuru par-
stavji ir pulcéjusies $aja konferencé, jo ipasi pasreizéjos demokratijas apdraudéjuma
apstaklos ir principiala nozime. So tiesu nolémumi satur augstvértigakas juridiskas
atzinas, kuras attista muasu valstu tiesiskas sistémas un tadejadi veido visas Eiropas
un pasaules ritdienu.

Vienlaikus vélos izcelt, ka jau ilgaka laika posma ari tiesu varas institiicijas dar-
bojas dazadu krizu un izaicinajumu apstaklos. Bez §aubam, krizé svarigs ir lemumu
pienemsanas atrums, biezi vien vadoties no piesardzibas principa un negaidot bridi,
kad jau ir nodaritas negativas sekas. Sados mainigos, griiti prognozéjamos apstaklos
stradat ir sarezgiti, tomér tiesam ir jabut gatavam nopietnajam izaicinajumam pie-

nemt sarezgitus nolémumus demokratijas aizsardzibas nodrosinasanai ilgtermina!

Godatie klatesosie!

Konstitacija ietverto pamattiesibu ievéro$ana un aizsardziba ir demokratiskas
tiesiskas valsts virsuzdevums. Tamdé] $odienas otraja paneldiskusija “Pamattiesibu
ilgtspéja: pamattiesibu pielagosana moderno tehnologiju laikmetam” masu konfe-
rences dalibniekiem bus iespéja pievérsties tadam butiskam jautajumam ka tas, vai
jau paslaik nav iestajusies nepiecieSamiba péc plasaka skatijuma uz pamattiesibu
tvérumu digitalaja vidé. Tam ir iemesls, jo pamattiesibu aizsardziba tas ierastaja iz-
pratné moderno tehnologiju laikmeta interneta vidé saskaras ar vél nebijusiem izai-
cindjumiem saistiba ar tiesibu uz privatas dzives neaizskaramibu, datu aizsardzibas,
izteiksmes un pat attalinatas “pulcé$anas” brivibas nodrosinasanu un lidzsvarosanu.

Pédgjos gados varam novérot ari zinamu sadursmi starp dazadiem koncep-
tualiem redzéjumiem attieciba uz tiesibu normu sistémas veido$anu un normativo
aktu jaunradi laika, kad tehnologijas attistas tik strauji. No vienas puses, tie ir ta
saucamie normu pladi, censoties tikt lidzi ikkatrai moderno tehnologiju attistibas
niansei, veicot detalizétu un sikumainu tiesibu normu jaunradi. No otras puses, lai
nodrosinatu tehnologiju jomu reguléjuma ilgtspéju, likumdevéjs, izstradajot tiesi-
bu normas tehnologiju jomas, var izmantot ari tehnologiskas neitralitates principu.
Tiesibu normas, kas izstradatas un pienemtas atbilstosi $im principam, satur vispa-

rigus jédzienus, kas raksturo attiecigas reguléjamas tehnologijas atkariba no to pie-
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lietojuma mérka, ietekmes un citiem visparigiem raksturlielumiem. Sada veida batu
iespéjams radit ta dévéto tiesisko infrastruktiru, kas visaptverosi un viedi apkalpo-
tu nemitigo progresu, prognozéjot tiesiskas sekas. Tadéjadi paneldiskusijas ietvaros
lakosim noskaidrot, vai ir vajadziga jauna konstitucionala vai parnacionala regu-
léjuma izstrade, vai ari tomér pastav iespéja piemérot esos$o reguléjumu vai veidot

lakoniskakas un neitralakas juridiskas konstrukcijas, tas dinamiski interpretéjot.

Cientjamie kolegi!

Musdienas ilgtspéjigas attistibas modelim atbilst tada valsts attistibas politi-
ka, kas sabalansé nepiecieSamibu veicinat ekonomisko izaugsmi un uzlabot ikviena
sabiedribas locekla dzives kvalitati, ka ari nepiecieSamibu nosargat dabisko vidi na-
kamajam paaudzém. Tamdé] konferences noslédzosaja paneldiskusija “Vides ilgt-
spéja: politiskas izskir§anas vai pamattiesibu nodrosinasanas jautajums?” ritdien
konferences dalibnieki analizés to, vai dazadu nacionalo valstu veiktie pasakumi ir
bijusi pietiekami, lai novérstu klimata parmainas un vai personai ir pamattiesibas
prasit valstij veikt nepiecies$amos pasakumus vides ilgtspéjas nodrosinasanai. Lidzi-
gi tiesibu jautajumi ir aktuali vairakas lietas, kas jau tagad ir Eiropas Cilvéktiesibu
tiesas dienaskartiba. Tadéjadi ari vides ilgtspé&jas nodrosinasana ievérojama loma ir
tiesam, un paneldiskusijas ietvaros varésim iepazities ar dalibnieku viedokli citstarp
par tiesu kompetences robezam $aja tiesibu nozaré.

Vienlaikus uzskatu par nepieciesamu uzsveért, ka jau vairak neka pusgadu més
esam spiesti apzinaties, ka péc Krievijas Federacijas uzsakta kara pret vienu no Eiro-
pas valstim - Ukrainu, kuras konstitucionalas tiesas parstavji ir pagodinajusi masu
konferenci ar savu klatbiutni, - geopolitiskie apstakli ari vides ilgtspéjas jautajuma ir
mainijusies uz nenoteiktu laiku. Jaunaja pasaules kartiba esam nonakusi tikai daléji
sagatavojusies — ta, pieméram, energétikas krizes apstaklos misu iespéjas izmantot
atjaunojamos energoresursus joprojam nav apgitas pietiekama apjoma. Tadéjadi
arl dazi no vides ilgtspéjas jautajumiem atkal ir jauns izaicinajums. Eiropas valstis
gatavojas ziemai, uzkrajot fosilo kurinamo, no kura izmanto$anas vél nesen tika
planots pakapeniski atteikties. Tiesam ir jaspéj ieraudzit $o ipaso kontekstu, pana-
kot lidzsvaru starp ilgtermina virzis$anos uz videi draudzigu energétiku, no vienas
puses, un akitu nepiecieSamibu garantét cilvéka cienigus dzives apstaklus energo-
resursu krizes laika, no otras puses.

Lai ari lielakas militaras krizes Eiropa kop$ Otra pasaules kara laika raditais
energoresursu, precu un pakalpojumu sadardzinajums ir novértéjams mantiska pa-

metuma, tas nedrikst parvérsties demokratijas samazinajuma vai cilvéku brivibu
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nesameérigas ierobezosanas ekvivalenta. Vél jo vairak - mums jasaprot, ka Eiropas
Savieniba pastavosas neértibas attieciba uz rékinu apmaksu nav salidzinamas ar to,
ka ukraini par visas Eiropas demokratiskajam vértibam kara maksa ar savu dzivibu.

Cerot uz drizu Ukrainas uzvaru, atgadinu, ka ari Latvijas valsts ir ievérojami
cietusi no ta pasa agresora. Grutos laikos musu valstiskuma stiprais mugurkauls ir
bijusi gara stiprie Latvijas cilvéki un musu konstitticija — Satversme. Taja ietvertas
veértibas ir izvedusas Latvijas tautu cauri tumsiem notikumiem un lavusas svinét
brivas, neatkarigas valsts pastavésanu cauri laikiem. Parvarot visas gratibas, més
$odien varam apgalvot, ka Satversme ka nenovecojo$a un moderna konstitticija sava
simtgadé mas iedrosina domat gan par $odienu, gan ari par nakotni, aicinot rikoties
ta, lai veicinatu gan Latvijas valsts, gan visas pasaules ilgtspéju!

Novélu visiem konferences dalibniekiem un klausitajiem iegit kvalitativas at-
zinas un novértét lielisko iespé&ju diskutét klatiené gan paneldiskusiju ietvaros, gan
plasaka loka visu konferences norises laiku.

Dodu vardu Latvijas Valsts prezidentam Levita kungam.
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Egils Levits

Latvijas Valsts prezidents

Cilveka autonomija digitala vide - jauna
konstitucionala ietvara nepiecieSamiba

Saja uzruna apskatisu cilvéka brivas gribas jeb autonomijas problému digitalaja
vidé un to, vai ir nepiecie$ams jauns konstitucionals ietvars, nemot véra digitalo komu-
nikaciju tehnologiju attistibu. Es gribétu pievérsties nevis atseviskiem tehnologiju jauta-
jumiem, bet gan pasam galvenajam jautajumam - tas ir jautajums par So tehnologiju ie-

tekmi uz cilvéka brivo gribu, un par §is problémas iespéjamu risinajumu tiesibu sistéma.

I

Kops apgaismibas laikmeta misu tiesibu sistéma balstas uz aksiomu, ka cilve-
ka griba ir briva. Tas ir Arhiméda punkts visai tiesibu sistémai. Ja més no ta atsaka-
mies, tad viss, ko més Seit runajam par tiesibam un atbildibu, sabriik. Visas tiesibas
balstas uz aksiomu, ka cilvéka griba ir briva. No ta izriet atzina, ka beigu beigas
cilvéks nevar pilnigi drosi paredzét, ka rikosies vins$ pats un ka rikosies citi. Cilvéka
griba ir piesaistita moralei plasa izpratné, tacu ari ta nepadara cilvéka ricibu lidz
galam paredzamu. So atzinu ka tiesibu pamatu ir pétijis kanadiesu liberalais poli-
tikas filozofs Carlzs Teilors (Charles Taylor) sava monumentalaja darba “Sources of

the Self” — beigu beigas més nezinam, ka més rikosimies konkréta situacija.
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Tacu tagad ar digitalo tehnologiju risindjumiem ir kluvis iespéjams — vismaz ar
loti augstu varbitibu - paredzét cilvéka ricibu. Ja cilvéka riciba klast paredzama, to
ir iespéjams ari ietekmét un virzit.

Tas tiek panakts ar cilvéka digitalas novérosanas infrastruktiras, varétu teikt
precizak - ar digitalas izspiego$anas infrastruktaras, palidzibu. Ta no mums pastavi-

gi ieglist datus, un Sie dati tad tiek izmantoti, lai miis gandriz nemanami ietekmétu.

I

Kas ir §1 infrastruktiira, un ka ta darbojas?

Ta sastav no trim posmiem. Pirmais posms ir datu vaksana. Ja més pievérsam
uzmanibu $im faktam, tad atklajam, ka ik sekundi par mums tiek radits ievérojams
datu apjoms — kur més atrodamies, ko més runajam, kadas iszinas més satam ci-
tiem cilvékiem, ko més sanemam e-pasta utt. Ta saucamas veselibas aplikacijas vac
informaciju par misu kermeni; dazadas programmas un aplikacijas apzina, ko més
mekléjam interneta, kas mus interesé; bezskaidras naudas norékini atklaj, par ko
més izdodam naudu. Visa §i informacija katru sekundi tiek raidita talak - liela dala
no tas tiek raidita uz lielo interneta platformu, it seviski Google, bet ari uz socialo
tiklu platformu un citu interneta kompaniju datu bazém.

Nakamais solis ir So datu apkoposana lielajos datos (big data). Lielos datus rak-
sturo tris elementi: pirmkart, apjoms — par katru personu datu apjoms ir neaptvera-
mi liels; otrkart, ievaksanas atrums - tie tiek savakti loti atri, bieZi vien vienlaicigi ar
notikumu; treskart, dati ir arkartigi dazadi - tie ir burtiski par visu.

Tadgjadi klast iespéjams tresais posms - tas ir katra cilvéka profilésana. Par
katru no mums, pamatojoties uz lielajiem datiem, ir iespéjams izveidot individualu
profilu. Tas ir loti visaptvero$s. No ta var izsecinat, ka cilvéks kada konkréta situaci-
ja, it seviski atkariba no informacijas, ko vins sanems, rikosies.

Tada veida més nonakam situacija, kura - ar loti lielu varbatibu - klastam
paredzami. Cilvéka paredzamiba ir pilnigi jauna situacija. Ta apdraud masu lidz
$im pastavéjuSo pienémumu par to, ka cilvéks ir brivs, ka cilvéka griba ir briva,
ka cilvéks ir autonoma butne. Butiba $is mehanisms atklaj misu gribas refleksivo
raksturu. Tadéjadi masu reakcija uz aréjiem kairindjumiem - it seviski kognitiviem

kairinajumiem, informaciju - klast paredzama.

ln
Tiesa, Eiropas Savieniba pastav datu aizsardzibas sistéma. Ta nelauj vakt un apko-

pot noteiktus datus. Pamatreguléjums atrodams Visparigaja datu aizsardzibas regula.
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Datu aizsardziba Eiropas Savieniba ir daudz stingraka neka ASV vai citas valstis.
Tacu tikai naivais iedomasies, ka Vispariga datu aizsardzibas regula spéj patiesam
nopietni traucét $is infrastruktiras efektivitatei.

Pirmkart, lielum lielo vairumu datu nav aizliegts vakt un apkopot. Attieciba
uz tiem, kurus tomeér ir aizliegts vakt vai apkopot, parasti noteiktos secindjumus var
izdarit, izmantojot netie$us (aplinkus) datus, kur nepastav ierobezojumi. Lielie dati
gandriz vienmér dod attiecigu rezultatu.

Otrkart, regula un attiecigos nacionalajos likumos noteiktie tiesiskas aizsardzi-
bas lidzekli ir tik nepraktiski, ka tikai retais tos izmanto.

Un, treskart, visa §1 novérosanas jeb izspiegosanas infrastruktiira darbojas
klusi, subjektivi gandriz nemanami - nedz pasiem novérosanas upuriem (kuri prin-
cipa par to zina vai ir praktiski spiesti dot savu piekrisanu), nedz ari datu aizsar-
dzibas uzraugiem. Eiropas Savienibas regulas un citu noteikumu ievérosana liela
meéra ir attiecigo datu vacéju labas gribas jautajums (par to, ka ta ne vienmér pastav,
liecina daudzi datu aizsardzibas parkapumu skandali, un pie tam publiski zinama

klast tikai maza dala no visiem parkapumiem).

Iv

Protams, konstatéjums, ka datu aizsardziba aptver tikai nelielu dalu no visas
datu plismas, kas nepartraukti tiek vakta par katru cilvéku, nenozimé, ka datu aiz-
sardzibai ir jaatmet ar roku. Tiesi otradi, ir japieliek visas piles, lai to padaritu efek-
tivaku. Tacu ir skaidrs, ka datu aizsardziba spéj tikai nedaudz traucét un ierobezot
§1s individu visaptvero$as novérosanas sistémas darbibu.

Demokratiskas valstis dzinéjspéks, kas rada un attista So sistému, ir kapitalis-
tiskas ekonomikas logika. legtstot individualus datus par katru cilvéku, padarot vina
potencialo ricibu precizi aprékinamu un tad “barojot” vinu ar attiecigi pieskano-
tu informaciju, iespéjams to virzit “pasititijam” izdeviga virziena. Si informacijas
pieskanosana jeb “mikromérkésana” (microtargeting) ir pédéjas divas dekadés
raditas arvien efektivakas cilvéku novérosanas jeb izspiego$anas infrastruktiras
galvenais uzdevums - §1 infrastruktiira pastav pamata tadél, lai ar mikromeérkésanas
palidzibu panaktu cilvéka gribas ietekmésanu noteikta virziena un tadéjadi rezul-
tata neuzkritosi vaditu gan atseviskus cilvékus, gan atseviskas cilvéku grupas un
sabiedribu kopuma.

Papildus tam lielas interneta platformas, kas $o infrastruktaru veido un uztur,
pasas to dara savas pelnas nolitkos un pielago to ta, lai maksimizétu savu pelnpu.

Sis infrastruktiiras uzturé$ana, attistiSana un izmanto$ana ir attiecigo kompaniju
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biznesa modelis. Tadé] amerikanu zinatniece Sosana Zubova $idam ekonomikas
modelim ir pieskirusi apziméjumu “novérosanas kapitalisms”.!

Si infrastruktiira tatad ir mehanisms, kas digitalaja laikmeta liela méra veido
musdienu cilvéka kognitivo pasaules konstrukciju. Ta rada iespéju mérktiecigi vadit
cilvéka gribu atsevisku “pasttitaju” interesés, atstajot cilveku ilazija par to, ka ta ir
vina “briva” griba.

Rietumu demokratijas $is mehanisms pamata tiek izmantots komercialiem
meérkiem, lai panaktu, ka cilvéki pérk vienu vai otru lietu vai pakalpojumu. Tomér
arl tad, ja runa ir “tikai” par komercialiem mérkiem, tam ir sava nozime cilvéka
pasaules uzskata un vértibu konstruésana.

Tac¢u daudz problematiskaks $is mehanisms klast tad, ja tas demokratija tiek
izmantots tieSiem vai netieSiem politiskiem mérkiem. Tapat tas ir loti efektivs po-

litiskas varas saglabasanas un nostiprinasanas instruments autokratiskos rezimos.

\'

Cilveku novéros$anas infrastruktiira, kura darbojas aizvien efektivak un ar kuras
palidzibu cilvéka riciba klast arvien precizak paredzama (un lidz ar to vadamaka),
liek ap$aubit musdienu racionalas filozofijas pamataksiomu par cilvéka brivo gribu.

To saka ari dala musdienu filozofu datorzinatnieku. Es cité$u divus no viniem.

Amerikanu biheivioralas psihologijas redzamakais parstavis profesors Skiners
(B.E. Skinner) raksta: “Cilveka autonomijas un brivas gribas likvidésana tagad jau
ir nobriedusi. Prieksstats par cilveka autonomiju un brivo gribu ir tikai lidzeklis, kas
tikai izskaidro to, ko més citadi nevaram izskaidrot. Sis prieksstats ir nezinasanas jeb
tumsonibas produkts. Un, kameér miisu zinasanas pastavigi pieaug, tikmer $i substan-
ce, no ka sastav autonomija jeb briva griba, aizvien straujak samazindas un izgaist.”?

No tehniska viedokla $o ideju veél labak noformulé Masacusetsas tehnologiju
institata profesors, viens no masdienu redzamakajiem datorzinatniekiem Alekss
Pentlands (Alex Pentland): “Ir laiks atzit, ka cilveks tapat ka vina individualitate
un vina briva griba ka racionalitates pamatelementi ir tikai fikcijas, bet cilveku iz-
turésanos nosaka vienigi cilvéeku sabiedribas apkartéja sociala fizika. Socialas fizikas
prieksrociba ir ta, ka més varam cilvekus noverot tapat ka peértikus vai bites un no ta
izsecinat vinu izturésands likumus, reakcijas un to, ka vini mdcas un pie kadiem rezul-

tatiem nondks. Jau dazos gados mums biis tik daudz informacijas par katru atsevisku

1 Shoshana Zuboff. The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power. 2019.
2 B.F. Skinner: Jenseits von Freiheit und Wiirde. Reinbek 1973, S. 205 ff.
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cilveku, un tadejadi mes precizi varésim aprekinat visas cilvéeces un katra cilveka rici-
bu, un tad mes varéesim ceret, ka So komplekso tiklojumu no cilvekiem un tehnologijas,

tatad miisu moderno sabiedribu, mes varésim precizi prognozeét un vadit.”

\'4

Lidz viduslaiku beigam Eiropa cilveku pasaules uzskata centra bija Dievs. So
religija balstito pasaules uzskatu pirms vairak neka 400 gadiem apgaismibas filozofi-
janomainija ar uzskatu, ka pasaules vai visuma centra ir cilvéks, kuram piemit briva
griba. Tacu $is pasaules uzskats, iespéjams, jau tuvojas savam norietam. Nav izslégts,
ka cilvéka briva griba ir tikai ilazija, ka cilvéks ir tikpat liela méra biologiski un
psihologiski determinéts dzivnieks ka profesora Pentlanda minétie pértiki un bites.

Ka mums attiekties pret $o iespéjamibu? Vai ta ir laba vai tomér slikta? Lai to
varétu pateikt, mums ir jabut kadai vértibu sistémai, kas atrodas arpus $is problémas
un kas lautu no arpuses noveértét, vai labak butu turéties pie lidzsinéja demokratijas un
tiesibu modela, kurs balstas uz cilvéka brivo gribu, vai arl akceptét $o utopiju, ka mums
visiem bis labak, ja més atteiksimies no savas brivas gribas, to atdosim un lausimies
vadities un rikosimies ta, ka ir labak katram atseviski un visai sabiedribai kopuma. Jo
briva griba, protams, ir loti dazada, un demokratija notiek nepartraukta cina par to, kas
ir pareizi un kas ne. Tas viss atkristu, ja visi cilvéki tiktu tehniski programmeéti, vaditi ta,
lai vinu riciba batu orientéta uz sabiedribas lielako labumu. Digitala infrastruktiira tam

tiek pastavigi perfekcionéta un nakotné bas vél daudz efektivaka neka sodien.

Vil

Kas virza $o tehnologiju attistibu? Jaatzimé, ka $eit ir novérojama zinama ma-
giska domasana, ka tehnologiju attistiba ir kaut kas lidzigs dabas likumiem - teh-
nologiju attistibu nevar un nedrikst virzit, nevar paredzét un nevar ari traucét. Tas
ir uzskats, ka tehnologijas attistas pasas no sevis, neatkarigi no konkrétu cilvéku
gribas un ricibas.

Tacu ir skaidrs, ka tikmér, kameér tehnologijas rada cilvéki (un nevis maksligais
intelekts) un més pienemam, ka cilvéka riciba ir ietekméjama, tostarp un it seviski
ar tiesibu instrumentiem, atbildigs par tehnologiju attistibu un pielieto§anu - gan
laba, gan slikta nozimé - joprojam ir cilvéks.

Tehnologiju attistibu virza tris spéki. Pirmais un galvenais ir uznémumu biz-

nesa modelis, kura pamatmerkis, protams, ir pelna. Tatad tehnologiju attistibu un

3 Alex Pentland: The death of Individuality. What really governs your actions? In: New Scientist, Vol. 222 (2014), pp. 11, 190.
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jo seviski praktisko pielietojumu pamata virza pelnas intereses. Otrais ir zinatnes
abstrakta interese — zinatniekus interesé, kadi tehnologiski risinajumi ir iespéjami,
ka konkréta tehnologija darbojas. Un tresais spéks ir patérétaju interese, jo liela dala
no $im tehnologijam rada mums értibas un, protams, $is értibas més labprat piene-

mam. Visi $ie tris virzosie spéki sekmé tehnologiju attistibu.

\411

Digitalo tehnologiju radita cilvéku novérosanas infrastruktiira, kuras uzde-
vums ir nemanami virzit cilvéka gribu noteikta virziena, ir jauns varas instruments,
kas atrodas arpus demokratiski legitimétas varas kontroles. Pielietots tiesa vai netie-
$a politiska konteksta, tas ietekmeé cilvéku demokratiskas izvéles.

Lidz ar to $is varas instruments apdraud pasus demokratijas pamatus, kas
balstas uz to, ka cilvéka politiska izvéle ir briva, ka cilvéks pats spriez un izvélas
savas politiskas preferences. Tada gadijuma vélésanam vairs nav nozimes, jo uzvar
tas politiskais spéks, kurs vislabak spéj slépti ietekmét vélétajus. Pédéja desmitgadé
demokratisko vélésanu ietekmésSana ar §is infrastruktiras palidzibu - tostarp no
nedraudzigu arvalstu puses - jau vairs nav retums.

Demokratija valda prieksstats par to, ka pilsonim ir sava privata dzive un
vin$ sava majvietd, savis domas ir necaurredzams. Si privata telpa tiek tiesiski
aizsargata. Turpretim valsts varai jabat atklatai, tai jabat pilsonim caurredzamai,
transparentai.

Tacu digitala novérosanas sistéma to ir apgriezusi ar kajam gaisa. Ta cilvekam
nav caurredzama — més nevaram izsekot, kur nonak musu dati, kads ir musu lielo
datu raditais profils (vai profili), kas to lieto, ka més ar mikromérkésanu tiekam ie-
tekméti un ka tiek virzita masu griba. Sistéma, kas mis ietekmé, ir necaurredzama,
savukart més $ai sistémai esam pavisam redzami - un paredzami.

Un §is ir jautajums, kas vistiesaka veida skar demokratiju.

IX
Tiesibas ir viens no sabiedribas vadibas instrumentiem. Ja més konstatéjam,
ka $1 digitala novérosanas infrastruktara apdraud demokratisko valsts iekartu, tad
tiesibas ir ari jaizmanto, lai o apdraudéjumu noveérstu vai vismaz mazinatu.
Bet vai de lege lata vai de lege ferenda? Tatad vai balstities uz pasreizéjam
tiesibam vai ari balstoties uz nakotné vél veidojamam tiesibam? Tas ir jautajums,
vai prieksroka dodama tiesu judikatarai un juristu diskusijam par to vai tomeér li-

kumdevéjam un sabiedribas tiesibpolitiskam diskusijam.
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Lidz $im daudzi uzskatija, ka pietiek ar to, ka ar $iem jautajumiem nodarbojas
tiesas, skatot atseviskus privatas dzives aizsardzibas aspektus. Gan Eiropas limena,
gan nacionala limena tiesu judikatdra patie$am ir pavirzijusi talak sabiedribas iz-
pratni par $o problému.

Tacu uzskatu, ka ar to nepietiek. Probléma ir parak nopietna, lai Seit iztiktu ti-
kai ar tiesu judikataru, kas, salidzinot ar likumdevéja darbibu, darbojas 1éni un spéj
tvert tikai atseviskus problémas aspektus.

Pie §i jautajuma jau ir kéries Eiropas Savienibas likumdevejs. Tiesa, manuprat, parak
piesardzigi, lai Eiropas reguléjums bitu patieSam efektivs. Pieméram, Eiropas Savienibas
Pamattiesibu hartas 7. un 8. pants koncentréjas nevis uz problémas kodolu, bet tikai uz
atseviskiem privatas dzives neaizskaramibas un personas datu aizsardzibas aspektiem.

Tacu tas nav tikai privatas dzives jautajums. Tas ir jautajums par sabiedribas
iekartu. Tas ir jautajums par demokratiju, tas jégu un batibu.

Privata dzive, protams, ir demokratiskas valsts iekartas garantéto pamattie-
sibu svariga sastavdala. Tacu jaiet talak. Kamdél ir nepiecieSama privatas dzives
aizsardziba, un kamdé] ir nepieciesama datu aizsardziba? Sis pamattiesibas sava
batiba ir nepieciesamas, lai aizstavétu cilvéka autonomiju, cilvéka brivo gribu.
Labs iesakums ir péc astonu gadu diskusijam divi Eiropas Savienibas pienemtie
tiesibu akti — ES Digitalo tirgu akts un Digitalo pakalpojumu akts. Digitalo pakal-
pojumu akta — pirmo reizi! - ir noteikti attiecigi ierobezojumi tiesi cilvéku nove-
ro$anai. Tiesa, $ie ierobezojumi ir loti minimali, tadé] jau biju paudis kritiku par
$o aktu. Tacu tas jebkura gadijuma ir solis pareiza virziena. Politiski svarigakais
ir tas, ka diskusija par cilvéka autonomijas aizsardzibu, lai ar pagaidam vél klusi,
tomer ir sakusies.

Uzskatu, ka paraléli Eiropas Savienibas pirmajiem soliem cilvéka novérosanas
infrastruktaras darbibas ierobezosanai, kas pagaidam ir visai bailigi, ir nepiecieSams
arl demokratiju un cilvéka autonomiju aizsargajoss reguléjums nacionala limeni.

Es apzinati Sodien nepiedavaju konkrétu formuléjumu, par to ir jadiskuté, bet
ir skaidrs, ka $eit biis nepieciesams divpakapju reguléjums. Proti, konstitiicija tiek
ietverts pamatprincips, kas ir vérsts uz cilvéka autonomijas aizsardzibu, kas ir daudz
plasaks neka privatums. Privatuma aizsardziba attiecas uz privato telpu no individa
subjektivo tiesibu skatupunkta, ta¢u miisdienas $1 telpa nav vairs tikai individa telpa,
bet ir arT demokratiskas valsts iekartas jautajums. Tadé] konstitacija ir jabtt ietvertai
noradei uz likumu, kas $o cilvéka autonomijas aizsardzibu regulétu jau detalizéti.

Kads varétu but §i reguléjuma uzdevums? Pirmkart, regulét apzinatu masu datu

vaksanu. Otrkart, regulét datu apkoposanu. Ta nenotiek pati no sevis - attiecigie
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uznémumi vai institacijas tos apkopo. Treskart, regulét cilveku profilesanu — kas, kad
un vai vispar drikst izveidot manu profilu. Visbeidzot - regulét jautajumu par datu
lietosanu, lai ar mikromeérkésanas palidzibu virzitu konkréta cilvéka konkrétu ricibu.

Més $odien runajam par nakotnes izaicindjumiem, tostarp ari par demokra-
tijas ilgtspéju. Par to ir jadiskuté sabiedribai kopuma, bet interesantas diskusijas

varétu but ari starp juristiem, it seviSki konstitucionalo tiesibu juristiem.



1. pane|diskusija

Demokratijas ilgtspéja:
ka demokratiska veida noveérst
apdraudejumu demokratijai?

Konstitucionalo tiesu loma, nodrosinot
lidzsvaru starp pamattiesibu aizsardzibu
(plasaka izpratné - ne tikai izteiksmes
briviba, bet ari, pieméram, vélesanu
tiesibas) un nepiecieSamibu noveérst
(mazinat) dazadus apdraudé&jumus
demokratijai (pieméram, viltus zinas un
sabiedribas maldinasanu).



.~ LATVIJAS
= UNIVERSITATE

Pauline Koskelo (Pauliine Koskelo)

Eiropas Cilvéktiesibu tiesas tiesnese

levadruna

Esmu pagodinata un prieciga jis Sodien uzrunat, pievérsoties tematam, kurs$
diemzeél ir ne tikai teorétisks, bet ari arkartigi aktuals miasdienu pasaulé.

Tomeér vispirms es vélétos sirsnigi apsveikt Latvijas Republiku un Satversmes
tiesu divkarsajas gadskartas, kuras nosvinét esam ieltaigti. Bija tik aizkustinosi pirms
mirkla dzirdét jasu himnu lieliskaja jauniesu kora izpildijuma.

Tas, ko teik$u turpmak, ir mans personiskais viedoklis, ta¢u Sos apsveikumus
izsaku gan sava, gan Eiropas Cilvéktiesibu tiesas varda.

* ok %

Ilgtspéja ir viens no musdienas vitali svarigiem tematiem. Ka daudzi no jums
pamanijusi, Romas klubs, kur$ pirms 50 gadiem, publiskojot zinojumu “Izaugsmes
robezas’, céla trauksmi, ir atgriezies darba kartiba. Pagajusaja nedéla klubs publicéja
jaunu zinojumu, kas saucas “Zeme visiem”. Spriezot péc presé rakstita, eksperti, kas
ir §1 jaunaka zinojuma autori, uzskata, ka muasdienas vislielakais izaicinajums nav ne
klimata parmainas, ne biologiskas daudzveidibas zudums, ne pandémija. Vislielakais
izaicinajums ir masu kolektiva nespéja noskirt izdomajumus no faktiem. Socialajos
medijos pastav melu un dezinformacijas industrija, kas virza sabiedribas polarizaciju

un sekmé nespéju sadarboties, ka ari nespé&ju vienoties pat par pamatfaktiem.

20



Sis nav tikai Romas kluba bailes. Patiesi - visfatalakie draudi izriet nevis no
problémam, ar kuram saskaramies, bet gan no misu nespéjas pienacigi rikoties,
reagéjot uz tam.

Si analize ir tiesi saistita ir Sisdienas tematu — demokratijas ilgtspéju. Galu gala,
racionali un konstruktivi ievirzitas debates ir demokratijas pamatu pamats. Tas
vienkarsi ir priek$nosacijums tadiem lémumu pienemsanas procesiem, ar kuriem
var panakt ilgtspéjigus rezultatus gan valstim, gan cilvécei kopuma. Sie pamatiezi
izskalojas, ja vairs nav pietiekama visparéja pamatojuma, pienemot pamatfaktus vai
ievérojot kopéjas pamatvértibas. Un, ka Sobrid zinam, $o poziciju iespéjams izman-
tot, un to izmanto tie, kuri baidas no demokratijas un tapéc censas to iznicinat.

Demokratijas un tiesiskuma sakotnéja butiba ir ta, ka tie var nodrosinat tadu
parvaldibas sistému, kas kalpo parvaldito, nevis parvalditaju interesém. Iespé&jams,
ka més ne tikai ceréjam, bet ari ticéjam, ka péc totalitaro rezZimu sabruksanas Eiropa
pirms pardesmit gadiem $is uzskats ieguvis pamatigu un stabilu atbalstu.

Tomeér dazadas masu kontinenta malas vérojam tadas attistibas tendences, ka
tie, kas nakusi pie varas visparéjo vélésanu cela, vélak grauj patiesas demokratijas un
tiesiskuma nosacijumus.

Bijis ieceréts, ka konstitiicijas, kas pienemtas, lai iedibinatu vai atjaunotu de-
mokratiju un tiesiskumu, saglabas tos abus, ka arl nodrosinas to ilgtspéju. Tomeér
pédéjo gadu laika esam redzéjusi dazadus piemérus, kad ievélétas valdibas keras pie
konstitucionalam parmainam, lai grautu demokratisko iekartu un tiesiskumu, ka
arl nostiprinatu So regresu.

Sadas attistibas tendences nepareizaja virziena ir bistamas un Joti satraucosas.
Tapat ar1 vinpus okeanam viena no pasaules vecakajam demokratijam piedzivo kri-
tisku un vétrainu posmu, kura, ka uzskata nopietni novérotaji, risks iznicinat iedi-
binato demokratisko kartibu ir reals. Launas prieksnojautas, ka 21. gadsimta varétu
gazt senu demokratiju, ir biedéjosas.

Demokratija un briviba ir loti cie$i savstarpéji saistitas. No vienas puses, ka
Eiropas Cilvéktiesibu tiesa (turpmak ari - Tiesa) noradijusi pirms gadu desmitiem,
vislabak cilveka pamattiesibas un brivibas uztur efektiva politiska demokratija*. Tik
tiesam, demokratija ir aprakstita ka vienigais Eiropas Cilvéka tiesibu un pamatbri-
vibu aizsardzibas konvencijas (turpmak - Konvencija) apsvértais un ari tai atbil-

stosais politiskais modelis. Tiesas ieskata, demokratija veido “Eiropas sabiedriskas

4 Mathieu-Mohin and Clerfayt v. Belgium (1987), Zdanoka v. Latvia (GC 2006).
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kartibas™ pamatelementu. No otras puses, tadu Konvencija nostiprinatu tiesibu un
brivibu ievérosanas, ka briviba un drosiba, ari domas, varda, mierigas pulcésanas
un biedro$anas briviba ir patiesas demokratijas izveido$anas un uzturésanas prieks-
noteikums.

Tatad demokratija un briviba ir savstarpéji atkarigas. To labi saprata tad, kad péc
Otra pasaules kara dibinaja Eiropas Padomi, un ariSodien tas ir neparprotami skaidrs.

Kad demokratiju un tiesiskumu grauj no ieksienes, tad apdraudéta ir gan pati
demokratija, gan individualas tiesibas un brivibas, kuras var tikt saglabatas, tikai pa-
stavot demokratiskai parvaldibai. Labais loks, kura demokratija un briviba uztur un
pastiprina viena otru, draud parvérsties apburtaja loka, kura demokratisko principu
ievéro$anas samazina$anas rada ierobezotu brivibu un pieaugos$as represijas, ka ari
balstas tajas. Nav nepiecieSams minét konkrétus piemérus. Jas tos jau zinat.

Lai kalpotu parvaldito, nevis parvalditaju interesém, nepiecies$ama sistéma ar
funkcionéjosu paskorigésanas spéju. Neviena cilvéku radita sistéma nebts briva no
problémam; biitiska ir $aja sistéma iestradata korigésanas spéja. Si spéja ir vél viena
demokratijai un tiesiskumam raksturiga, izkirosi svariga iezime. Demokratija ir
vairak neka vairakuma vara, un ta ir daudz prasigaka.

Tapéc demokratisko parvaldibu un tiesiskumu raksturo “lidzsvara un atsvara”
sistémas darbiba, veidota, lai nodro$inatu, ka varas isteno$ana ir paklauta likuma
noteiktajiem ierobezZojumiem un ka pastav izlidzinosi mehanismi caurskatamibas,
aréjas kontroles un efektivas atbildibas garantésanai.

Sadu izlidzino$o mehanismu efektivitate ir atkariga no pamatbrivibu aizsar-
dzibas, jo $ie mehanismi darbojas, pateicoties tam. Savukart $i aizsardziba prasa
tiesu un citu institiiciju, kas beigu beigas uztur un pieméro ierobezojumus valdibas
istenotajai varai, neatkaribu.

Pilsoniska sabiedriba un tas organizacijas, tapat ari mediji ka dalibnieki, kas
ir spéjigi parbaudit un iebilst, ir iz8kiro$i svarigi spéki caurskatamibas un demo-
kratiskas kulttiras uzturésanai. Savukart neatkariga tiesu sistéma ir butiski svariga
tiesiskuma uzturésanai, individualo brivibu aizsardzibai, ka ari efektivas atbildibas
nodrosinasanai.

Visu $o lidzsvaru un atsvaru svarigumu asi izcel autoritaro valdnieku centieni
tos apspiest. Visspilgtakie pieméri tam redzami vietas, kur tiesas, kuru lomai va-
jadzétu bat individualo brivibu aizsardzibai un saglabasanai, ir parvérstas par $o

brivibu apspiesanas instrumentiem.

5 Mugemangango v. Belgium GC (2020).
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Regress demokratiskaja parvaldiba un tiesiskuma nav tikai teorétiskas bries-
mas. Mums lidzas ir valstis, kur tas ir kluvis par skarbu realitati. Sida atpakalrapu-
liba neizriet no vado$o principu neesibas. Gluzi pretéji, ta pastav par spiti un pretéji
$adiem iedibinatiem principiem.

Vairaku gadu desmitu laika Eiropas Cilvéktiesibu tiesa ir izstradajusi plasu no
Konvencijas izrieto$u standartu kopumu attieciba uz daudziem efektivai demokra-
tijai un tiesiskuma nosarga$anai svarigiem jautajumiem. Saja konteksta ilgu laiku
loti nozimigs ir bijis Venécijas komisijas darbs.

Zimigi, ka laikmets, kad 8o institticiju dalibnieku skaits palielinajas, ir pilnigi
mainijies, lidz ar vienas dalibvalsts izslégsanu $1 gada sakuma.

* % %

Turpinajuma aplukosu svarigakos Konvencija iestradatos cilvéktiesibu stan-
dartus.

Velesanu tiesibas, protams, ir demokratijas centra. Konvencijas Pirma protokola
3. pants prasa, lai valsts ik péc sapratiga laika perioda organizétu brivas un aizklatas
vélésanas apstaklos, kas veicina tautas viedokla brivu izpausmi, izvéloties likumde-
vé&ju varu. S norma aptver un aizsarga gan tiesibas vélét, gan tiesibas tikt ievélétam.

Iz8kirosi svarigs kritérijs ir prasiba nodrosinat “tautas viedokla brivu izpaus-
mi, izvéloties likumdevéju varu” Sis kritérijs ir biitisks attieciba uz veselu virkni ar
vélésanu sistémas organizé$anu saistitu jautajumu, tadu ka vélésanu slieksna prasi-
bu ievieSana un vélésanu apgabalu noteiksana.

Tiesa ir atzinusi, ka vélésanu sistémas tiecas sasniegt mérkus, kurus, iespé&jams,
nav viegli savstarpéji saskanot: no vienas puses, taisnigi un patiesi atspogulot tautas
viedokli, un, no otras puses, ievirzit domu gaitu ta, lai sekmétu pietiekami skaidras
un saskanotas politiskas gribas paradisanos. Tadéjadi atsauce uz “apstakliem, kas vei-
cina tautas viedokla brivu izpausmi” buitiba netie$i norada uz vienlidzigas izturésanas
pret visiem pilsoniem principu, tiem Istenojot savas tiesibas vélét un tikt ievélétiem.
Tomér no ta neizriet, ka visam balsim obligati jabat vienadam svaram attieciba uz
vélésanu iznakumu vai ka visiem kandidatiem jabut vienadam izredzém uzvarét.®

Tacu jebkuri iespéjami méginajumi izkroplot vélésanu sistému vai manipulét
ar to par labu kadai noteiktai partijai vai politiskajai kustibai batu vértéjami attieci-
ba pret pienakumu nodrosinat brivu tautas gribas izpausmi.

Vélésanu tiesibas uzliek valstim ari zinamus procesualas dabas pienakumus,

pieprasot tadas valsts sistémas pastavésanu, kas lautu efektivi izskatit individualas

6 Bompard; Mathieu-Mohin and Clerfayt, § 54.
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stidzibas un parsidzibas ar vélésanu tiesibam saistitos jautajumos. Sadas sistémas
pastavésana ir viena no batiskam brivu un taisnigu vélésanu garantijam, ka ari sva-
riga aizsardziba pret patvalu vélésanu procesa. Attiecigi, lémumi ir japienem tadai
institacijai, kas var sniegt pietiekamas objektivitates garantijas; ricibas brivibai jabut
pietiekami precizi definétai, un procesam ir jagaranté taisnigs, objektivs un pietie-
kami pamatots lémums.

Nemot véra to, ka tautas briva griba ir batiskakais vélésanu tiesibu jédziens, ir
acimredzami, ka iz8kirosi svarigi demokratiska procesa iznakumam, ka ari, beigu
beigas, pasas demokratijas ilgtspéjai ir tie apstakli, kuros veidojas tautas griba, ka ari
tas pamata esosa informacija. Tapéc es turpmak isuma pievérsisos $im aspektam.

Demokratija mirst tumsa (Democracy Dies in Darkness) - noteikti var pie-
krist $im laikraksta “The Washington Post” darinatajam sauklim. Ir labi zinams, ka
Eiropas Cilvéktiesibu tiesa ir parliecinosi un konsekventi uzsvérusi varda, mierigas
pulcesands un biedrosands brivibu butisko lomu demokratiska sabiedriba.

Tiesa aizvien seviski uzsvérusi preses ipaso lomu. Tapat ta ari atzinusi citu
publisko “sargsunu’”, tadu ka nevalstisko organizaciju, lidzigo lomu.”

Varas isteno$anas izpéte un kritika sabiedriba, ka ari daudzpusigas debates par
sabiedribu intereséjosiem jautajumiem ir butiski nepieciesamajiem korigéjosajiem
mehanismiem demokratiska parvaldibas sistéma.

Vienlaikus no $iem “sargsuniem” pieskirta ipasi augsta aizsardzibas limena iz-
riet arl konkréti pienakumi; tas saistits ar nosacijumu, ka japilda tie pienakumi, kas
tiek prasiti no tiem, kuri vélas pildit “publiska sargsuna” uzdevumus. Sis konkrétais
aizsargmehanisms saistiba ar zinosanu par sabiedribu intereséjosiem jautdjumiem
prasa, lai tiktu zinots labticiba, lai bitu precizs pamatojums un tiktu sniegta “uztica-
ma un preciza” informacija atbilsto$i Zurnalistikas étikai. Ta, pieméram, zinu bizne-
sa “atbildigas zurnalistikas” jédziens ietver sapratigas parbaudes pienakumu. Tapat
ari zino$anai un komentéanai par sabiedribu intereséjosiem jautajumiem pieskir-
tais augstais aizsardzibas limenis neattaisno nepamatotus personiskus uzbrukumus,
kas kaité citu reputacijai.

Tapat ari varda briviba nepielauj naida runu. Saturs, kas ir pretruna ar vérti-
bam, kuras balstita Konvencija, nebauda tas aizsardzibu.®

Isuma - saskana ar Konvenciju noteiktie publisko debasu standarti veidoti, lai

sekmétu un aizsargatu tada veida izpéti, kritiku, argumentus un debates, kas ir butiskas

7 Parskatam sk. Article 10, Contributions to public debate: Journalists and other actors, KEY THEME1, pieejams platforma
Court’s Knowledge Sharing Platform; Article 10 - Freedom of expression - ECHR-KS - Knowledge Sharing (coe.int).

8 Parskatam sk. Article 10, Key Themes, Hate speech, pieejams platforma Court’s Knowledge Sharing Platform; Article
10 - Freedom of expression - ECHR-KS - Knowledge Sharing (coe.int).
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patiesai demokratijai. Turpreti viltus zinas vai cita veida dezinformacija, naida runa vai
nepamatoti personiski uzbrukumi kritikas paudéjiem principa netiek aizsargati.

Tadgjadi galvena probléma, ar kuru miisdienas sastopamies, nav mekléjama stan-
dartu trakuma. Tacu ir skaidrs, ka, nosakot un interpretéjot robezas visos iesp&jamos
apstaklos, itin biezi nepieciesams Joti ripigs un delikats izvértéjums. Tas ir neizbégami.

Nopietnaka probléma rodas tad, kad varda brivibu ierobezo parlieku plasa
iespéjama likumiga attaisnojuma pamatojuma likumiga interpretacija. Pieméram,
pédéjo gadu laika tiesa saskarusies ar daudzam lietam no Turcijas, kura tadi jédzieni
ka “naida runa’, “musinasana uz naidu vai vardarbibu” vai “terorisma propaganda”
tiek piesaukti, lai attaisnotu represivus pasakums tados apstaklos, kuros $ada veida
klasifikacija acimredzami neatbilda Konvencijas standartiem.

Vél cita satrauco$a paradiba, kas skar zurnalistus, ka ari citus “sargsunus” un
ekspertus, kas piedalas publiskas debatés, ir nomelnos$anas kampanas, kad pret kri-
tisko viedokl]u paudéjiem ipasi vérsas socidlajos medijos un citadi. Dezinformacija
ir véstijjuma sagrozisana, bet §1 pédéja paradiba ir véstnesa, kura véstijums nepatik,
diskreditésana. Sadam darbibam var bt briesmigas sekas, un tas var apspiest vie-
doklu apmainu par patieSam nopietnas publiskas debates pelnijusiem jautajumiem.

Visbeidzot, bet ne mazak nozimigi, svarigs ir pasreizéjais izaicinajums saistiba
ar konkrétam gritibam istenot modernas komunikaciju vides standartus. Valsts in-
stitticijas, kas atbild par normu ievéro$anu praksé, nav isti piemérotas tam, lai tiktu
gala ar ta satura izplatiSanas atrumu un apjomu, ko veido un mérkeé ar elektronis-
kiem lidzekliem. Cina pret straujas falsificéta, sagrozita vai naidiga satura plasmas
raditajam briesmam, izmantojot tiesibsargajosas iestades, itin biezi ir parak léna vai
neefektiva. Vieniga reala alternativa varétu bt $o nepatiesibu atklagana un labosa-
na. Tacu cita veida gratibas rodas tad, kad cilvéki vairs neuztver objektivi pareizu
informaciju. Sl,(iet, ka ari §i probléma saasinas.

* % %

Brivibas ir paklautas citu tiesibu noteiktajiem ierobezojumiem, ka ari demo-
kratijas aizsardzibas un saglabasanas kolektivo imperativu nepiecieSamibai. Tiesam
aizvien biis svariga loma, nosakot un atjauninot standartus, lai ievirzitu nepieciesa-
mo un grito izlidzsvarosanas darbu.

Tacu tapat ir skaidrs ari tas, ka masu likumu, mtisu konstitticiju, misu brivibu,
tiesiskuma un pasas demokratijas vértibai jadzivo tautas sirdis un pratos. Tapéc ir
arkartigi svarigi, ka més daram visu, kas ir masu spékos, lai nodrosinatu, ka visi sa-
prot un noveérté cieso saikni starp demokratiju un no tiesiskuma izrieto$ajiem varas

ierobezojumiem.
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Iespéjams, ka $aja zina pretmeti ir labi skolotaji. Autoritarie rezimi rodas no
nicinajuma pret patiesu demokratiju, tas caurskatamibu un varas ierobezojumiem,
un tie beidzas bailés no ta pasa. Demokratijas un tiesiskuma ilgtspéja ir atkariga ne
tikai no spéciga institucionala atbalsta, bet ari no centigas un nemitigas to vértibas
dzivas apzinasanas kop$anas visa sabiedriba. Més neko nedrikstam uzskatit par pas-
saprotamu.

AtgrieZoties pie ta, ar ko iesaku, varam atsaukt atmina daudzas no Hannas Aren-
tes gudrajam domam. Vina reiz rakstija, ka totalitaras varas idealie subjekti ir cilvéki,
kuriem vairs nepastav atskiriba starp faktu un izdomajumu, patieso un nepatieso.

Sis briesmas nedrikst ignorét. Laiciga to izprasana, cerams, var palidzét mums

uzturét demokratiju un tiesiskumu.
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Vacijas Federalas konstitucionalas tiesas tiesnesis

Demokratijas ilgtspeja: ka demokratiska veida
noveérst apdraudéjumus demokratijai?

Esmu pagodinats, ka varu $odien bt te, parstavot Vacijas Federalo konstitucionalo
tiesu, konferenceé par godu Latvijas Republikas Satversmes tiesas 25. gadskartai. Diemzél
ne tiesas priekssédétajs, ne priekssédétaja vietniece nevaréja piedalities, tacu abi sita

sveicienus un vissirsnigakos noveéléjumus Latvijas Republikas Satversmes tiesai jubileja.

1. levads

Pirms saku, laujiet man izteikt divas personiskas piezimes.

Pirmkart, atvainojos par savu anglu valodas prasmi. 2013. gada es pavadiju pétnie-
ciska atvalinajuma gadu Irija. Ikreiz, kad saku runat angliski, manu sarunu biedru sejas
izteiksme mainijas — no nepiespiestas uz arkartigi koncentrétu. Vinu acis burtiski varéja
saskatit jautajumu: ko, sasodits, vin$ censas pateikt? Mana iru draudzene, vides tiesibu
profesore Ivonna Skanela teica, ka es runajot tik jociga anglu valoda, ka varétu televizija
sapelnit lielu naudu. Neraugoties uz vinas padomu, tiesibzinatnes neesmu pametis.

Otrkart, ta ka esmu nesen iecelts amata, esmu Vacijas Federalas konstitucionalas
tiesas jaunakais loceklis. Tapéc es aizvien vél macos pielagoties savai jaunajai lomai, it

ipasi tad, kad jaruna strikti tiesas varda, savus personiskos uzskatus noliekot pie malas.

27



2. Temats
Mausu diskusijas temats ir “Demokratijas ilgtspéja: ka demokratiska veida no-
vérst apdraudéjumus demokratijai?”. Apspriezot $o tematu, vispirms jaapskata at-

tieciga konstittcija.

2.1. Konstitucionala iekarta

Pirmkart, ir svarigi noskaidrot terminologiju. Saja konteksta “ilgtspéja” ne-
tiek izprasta tehniski, ka to tipiski saprot ka ekonomisku, socialu un vides jédzienu.
Misu diskusijas konteksta ta drizak apzimé izturibu un lidzsvaru.

Ilgtspéjigas politiskas iekartas nodrosinasana ir iz8kirosi svarigs meérkis Vaci-
jas Konstittcija, misu Pamatlikuma, Grundgesetz — GG®, kas visupirms ir reakcija
uz nacistisko rezimu, kas valdija Vacija no 1933. gada lidz 1945. gadam. Viens no
faktoriem, kas pielava nacionalsocialisma naksanu pie varas, bija 1919. gada Veima-
ras konstitaicija, kura netika uzskatitas ilgtspéjigas politikas iekartas garantijas par
pietiekami svarigam.

Ilgtspéjas nodrosinasanas mérkis Vacijas Pamatlikuma galvenokart atspogulo-
jas $ados sesos aspektos:

1. Vacijas Pamatlikums neatzist tradicionalo arkartas pilnvarojumu; Pamat-
likums vispar pat krizes laika nepielauj parasto likumu un kartibas aptu-
réSanu. Ta vieta visparéja ierobezojumu sistéma ir pietiekami elastiga, lai
piemérotos atseviska gadijuma konkrétajiem apstakliem.

2. Pamatlikums nosaka spécigus parstavibas elementus federalaja limeni; $aja
zina tikai viens valsts organs, proti, Vacijas parlaments (Bundestag), ir tiesi
tautas ievéléts'’; neviens cits valsts organs nevar apgalvot, ka demokratiskas
legitimacijas zina bitu vienlidzigs tiesi ievelétajam parlamentam.

3. Parlamenta konstitucionalais mandats ir konstruktivi veidots; parlaments
nav pilnvarots atlaist pats sevi'!, un tas var izbalsot esosSo federalo kancleru
(federalas valdibas galvu) tikai tad, ja tas vienlaikus ievél jaunu kancleru'.

4. Vacija ka suveréna valsts ir dala no mierigas starptautiskas kartibas (Pamat-

likuma preambula, GG 23.-26. pants).

9 Sk. 1949. gada 23. maija Preambulu.

10 Sk. GG 38. (1) panta pirmo teikumu.

1" Sk. GG 63. panta ceturto daju un 68. panta pirmo dalu.
12 GG 67. panta pirma dala; sk. ari GG 68. pantu.



5. Personu, kuras cinas pret misu demokratiju, demokratiskas tiesibas var ie-
robezot®. So jédzienu més saucam par “pasaizsargijoso demokratiju”'. Péc
briza to paskaidro$u sikak.

6. Pamatlikums nodibinajis spécigu konstitucionalo tiesu'.

2.2. Federalas konstitucionalas tiesas loma
Tagad es velétos apskatit Vacijas Federalas konstitucionalas tiesas lomu ilgt-

spéjigas demokratiskas iekartas aizsardziba, it ipasi pievérsoties cetriem aspektiem.

2.2.1. Procesualo tiesibu istenosana

Federala konstitucionala tiesa isteno Pamatlikuma garantétas, spécigas proce-
sualas tiesibas. Tas visupirms attiecas uz konstitucionalajam sidzibam. Katru gadu
16 Vacijas Federalas konstitucionalas tiesas tiesnesi izskata vairak neka 5000 kon-
stitucionalo sidzibu'. Konstitucionalas sidzibas iesniegSanai noteiktie $kérsli nav
ipasi augsti. Tiesas nodevas nav jamaksa, tapat ari sidzibas iesniedzéjam nav nepie-
cie$ama juridiska parstaviba.

Iznémuma gadijumos sidzibas iesniedzéji var apstridét tiesi parlamenta li-
kumu, nevis individualos ievieSanas pasakumus (sk., pieméram, Federalas kon-
stitucionalas tiesas likumu, Bundesverfassungsgerichtsgesetz - BVerfGG). Federala
konstitucionala tiesa loti nopietni izturas pret savu ka “pilsonu tiesas” lomu. To, pie-
meéram, ilustré tas, ka tiesa arkartigi retos gadijumos pieméro soda naudu par tiesas
procesa negodpratigu izmanto$anu'’. Tapat ari tiesa ar cienu izturas pret jebkuru
izskatamo jautajumu, lai cik nesaprotams tas batu.

Tapat ari cita veida tiesvedibas tiesa spriez neatkarigi no politiskajiem vie-
dokliem $aja jautajuma. Tas, pieméram, attiecas uz tiesvedibu saistiba ar politiskas
partijas aizliegumu, biedrosanas aizliegumu, ka ari konstitucionalo organu stridiem
(ko més saucam par Organstreit). Tas ir jo Ipasi svarigi tajos gadijumos, kad opozi-

cija apstrid parlamenta vai valdibas ricibu.

13 GG 9. panta otra dala, 2. un 18. pants, 21. panta otra dala, ari GG 20. panta ceturta dala.

14 Federala konstitucionala tiesa, 1975. gada 22. maija léemums - 2 BvL 13/73 - BVerfGE 39, 334 <349> (Federalas kon-
stitucionalas tiesas nolémumi, Entscheidungen des Bundesverfassungsgerichts); 2017. gada 17. janvara spriedums - 2
BvB 1/13 - BVerfGE 144, 20 <163 f. para. 418>; 2018. gada 13. julija lémums - 1 BvR 1474/12 - BVerfGE 149, 160
<194 para. 101>; sk. ari 1959. gada 3. februara lémums - 1 BvR 419/54 - BVerfGE 9, 162 <165>; 1959. gada 6. oktobra
|émums 1959 - 1 BvL 118/53 - BVerfGE 10, 118 <122>; 2016. gada 13. oktobra léemums - 2 BvE 2/15 - BVerfGE 143,
101 <130 para. 126> attieciba uz Konstitdcijas aizsardzibu (izlukdienesti).

15 GG 93. un 94. pants.
16 Sikak sk. https://www.bundesverfassungsgericht.de/EN/Verfahren/Jahresstatistiken/jahresstatistiken_node.html
17 Sk. BVerfGG 34. panta otro dalu.
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2.2.2. Demokratiskas tiesibas

Demokratiskas tiesibas ir ipasi svarigas ilgtspéjigas demokratijas nodrosinasa-
nai. Tas ietver vélésanu tiesibas, varda brivibu, pulcé$anas brivibu, politisko partiju
brivibu un biedrosanas brivibu, ka ari tiesibas uz pretestibu, kaut ari prakseé $is tie-
sibas nav ipasi bitiskas. Sis tiesibas nav absoliitas, kaut gan to saturs un to ierobezo-
jumu tvérums var atskirties.

Ierobezojumi, kas ir salidzinosi neproblematiski, ir tie, kas ir nepieciesami citu
konstitucionalo tiesibu, tostarp pamattiesibu, aizsardzibai. Pieméram, pulcéSanas
brivibu var ierobezot, lai aizsargatu veselibu Covid-19 izplatisanas konteksta, bet
tikai ka galéjo lidzekli un péc atbilstosas interesu izlidzsvaro$anas'®. Varda brivibu
ierobezo cilveka cienas noteikta aizsardziba®.

Attieciba uz brivo vélésanu principu Konstittcija ietvertie apsvérumi par aizsar-
gajamam interesém nosaka vélésanu tiesibu nostiprinasanu. Saskana ar nerakstito pub-
lisko vélésanu principu datorus véléSanas var izmantot tikai ta, lai balsu skaiti$ana ari
turpmak butu caurskatama®. Vienlaikus, lai aizsargatu parlamenta pienacigu darbibu,
vienlidzigu véléSanu princips materialaja zina ir ierobezots. Partija var nonakt Vacijas
Bundestag, musu parlaments, ja ta parvar vismaz 5 % par partijas sarakstiem nodoto
balsu barjeru®. Sis ierobezojums ilgu laiku nodroginajis stabilu parlamenta vairakumu.
Tacu Federalajai konstitucionalajai tiesai bijusi iebildumi pret §i vélésanu sliekspa un ta
pamata eso$a konstitucionala principa piemeérosanu pasvaldibu un Eiropas vélésanam?®.

Turpmaki ierobezojumi izriet no iespéjas ierobezot pamattiesibas ar
parlamenta likumiem. Pamatlikums pielauj $adus ierobezojumus, tostarp — attieciba
uz demokratiskajam tiesibam. Tacu Federala konstitucionala tiesa sava interpretacija
izvelas Sauru pieeju attieciba uz pielaujamiem ierobezojumiem. Tiesas ieskata §adus
ierobezojumus var piemérot tikai tad, ja attiecigais likums tiecas aizsargat tiesisku
interesi, kurai, kaut arl obligati nav jabut konstitucionalai interesei, svariguma
zina jabut vienlidzigai attiecigajam pamattiesibam®. Pieméram, pamattiesibas

var ierobezot, lai aizsargatu dzivibu un veselibu. Tapat ari var aizliegt pulcéSanos,

18 Federala konstitucionala tiesa, 2020. gada 17. aprila lemums - 1 BvQ 37/20 -, 21. punkts.
19 Federala konstitucionala tiesa, 2020. gada 19. maija [émums -1 BvR 2397/19 -, 15. punkts.
20 Federala konstitucionala tiesa, 2009. gada 3. marta spriedums - 2 BvC 3/07 - BVerfGE 123, 39 ff. <68>.

21 Federala vélésanu likuma 6. panta tresa daja, Bundeswahlgesetz (BWahlG); attieciba uz Federalas konstitucionalas
tiesas konstitucionalitati 2011. gada 18. oktobra Iémums - 2 BvC 8/11 -, 1. punkts; sk. ari 1952. gada 5. aprila spriedu-
mu - 2 BvH 1/52 - BVerfGE 1, 208 <247 ff.>; 1997. gada 10. aprila spriedumu - 2 BvF 1/95 - BVerfGE 95, 335 <366>;
2009. gada 15. janvara lemumu - 2 BvC 4/04 - BVerfGE 122, 304 <314 f.>.

22 Federala konstitucionala tiesa, 2014. gada 26. februara spriedums - 2 BvE 2/13 - BVerfGE 135, 259 - Eiropas vélésanu
likuma noteikta 3 % sliek$na neatbilstiba Konstitiicijai, Europawahlgesetz (EuUWG); 2008. gada 13. februara spriedums -
2 BvK 1/07 - BVerfGE 120, 82 ff. - pasvaldibu veléSanu 5 % sliek3na neatbilstiba Konstitacijai.

23 Federala konstitucionala tiesa, 1985. gada 14. maija Iémums - 1 BvR 233/81 - BVerfGE 69, 315 <353>; 1992. gada
1. decembra léemums - 1 BvR 88/91 - BVerfGE 87, 399 <407>.
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pieméram, G7 galotnu tikSanas laikd noteiktaja augstas drosibas zona*. It ipasi
saistiba ar varda brivibas ierobezojumiem attieciga uzskata saturs ir liela méra
nebutisks. Saskana ar Pamatlikuma ierobezojuma klauzulu, kas noteikta 5. panta
otraja dala, varda brivibu var ierobezot tikai ar “visparigu likumu” Si kategorija
ietver tikai tiesiskas normas, kas nav vérstas pret kadu konkrétu uzskatu, bet domatas
tiesisko interesu ka tadu aizsardzibai. Lai atbilstu visparéja likuma prasibam, parasti
attiecigajam tiesiskajam interesém jabut tiesiskas sistémas aizsardziba neatkarigi no
ta, vai parkapumi notiek, pauzot viedoklus vai citadi®. Ta¢u ari $aja zina ir iznémumi
attieciba uz visparéja likuma prasibu, konkrétak, tie ir iznémumi, kuri domati
nacistiska rezZima vardarbibu un tiraniju apliecinosas propagandas novérsanai*.

Pamatlikums nenosaka nekadas ipasas garantijas pret viltus zinam. Attieciba
uz valsts institicijam tiesibas uz informaciju pieprasa, lai sniegta informacija batu
preciza un vismaz parbaudita, ciktal tas iespéjams. Situacija ir citadaka attieciba
uz informaciju, ko sniedz nevalstiskas organizacijas. Pamattiesibam ir ierobezota
iedarbiba pilsonu savstarpéjas attiecibas. Kaut gan Pamatlikums neietver skaidru
aizliegumu izplatit nepatiesu informaciju, viltus zinu gadijuma konstitucionala aiz-
sardziba ir butiski samazinata. Varda briviba neaizsarga tiSu nepatiesas informacijas
izplatiSanu; personiskais viedoklis, kas balstits nepatiesos faktos, pelnijis mazaku
aizsardzibu neka citi personiskie viedokli*”. Ta¢u, lai noteiktu, vai ar izteikumu tiek
pausts viedoklis vai fakts, ir janem véra varda briviba®.

Tresais ierobezojums izriet no robezam, kuras pasaizsargajosas demokratijas
princips noteic vairakam demokratiskam tiesibam. Politisko partiju brivibu, varda
brivibu, biedrosanas brivibu, ka ari citas pamattiesibas var ierobezot, ja $is brivibas
tiek izmantotas pret brivu, demokratisku pamatiekartu. Federala konstitucionala
tiesa ir pieskirusi terminam “briva, demokratiska pamatiekarta” noteiktu veidolu
(Freiheitliche demokratische Grundordnung ir termins, kas izmantots vairakos Pa-
matlikuma pantos), ka ari izstradajusi $aja zina piemérojamo detalizéto standartu
ar dazam no konteksta atkarigam variacijam.

“Brivas, demokratiskas pamatiekartas” satura tvérumu ierobezo noteikti principi,
proti, principi, kas garanté tiesiskumu, pamatojoties uz tautas pasnoteik§anos saskana

ar pasreizéja vairakuma gribu, un kas garanté brivibu un vienlidzibu, vienlaikus

24 Federala konstitucionala tiesa, 2022. gada 27. junija Iémums, - 1 BvQ 45/22 -, 1. punkts.
25 Federala konstitucionala tiesa, 2009. gada 4. novembra Iémums — 1 BvR 2150/08 — BVerfGE 124, 300 <321>.
26 Federala konstitucionala tiesa, 2009. gada 4. novembra |émums - 1 BvR 2150/08 - BVerfGE 124, 300 <328>.

27 Federala konstitucionala tiesa, 1991. gada 9. oktobra |émums - 1 BvR 1555/88 - BVerfGE 85, 1 <17>; 2003. gada
1. jalija léemums — 1 BVR 1172/99 -, 26. punkts.

28 Federala konstitucionala tiesa, 2021. gada 11. novembra Iémums — 1 BvR 11/20 -, 21. pants.
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izslédzot jebkadu vardarbibas un tiranijas valdiSanu®. Pamatojoties uz $o, Federala
konstitucionala tiesa ir konkretizé&jusi brivas, demokratiskas pamatiekartas astonus
elementus, kas nav izsmelosi. Sie astoni elementi ir: Pamatlikuma noteikto cilvéktiesi-
bu ievérosana, visvairak par visu - tiesibas uz savas personibas brivu attistibu un tiesi-
bas uz dzivibu, tautas suverenitate, varas dali$ana, valdibas atbildiba, valsts parvaldes
likumiga riciba, tiesu varas neatkariba, daudzpartiju princips un visu politisko partiju
vienlidzigas iespéjas, ieskaitot tiesibas veidot opoziciju™®.

Siem ierobezojumiem ir praktiska nozime attieciba uz biedroganas brivibu®.
Saistiba ar to tiesa konstatéja, ka vairaki atbildigo ministriju noteiktie pulcésanas
aizliegumi atbilst Konstitacijai. Situacija ir citadaka attieciba uz politisko partiju aiz-
liegumu. Pédéjo 60 gadu laika Federala konstitucionala tiesa nav aizliegusi nevienu
politisko partiju, tacu bija ierosinatas divas nesekmigas tiesvedibas pret Vacijas Na-
cionaldemokratisko partiju, Nationaldemokratische Partei Deutschlands (NPD)*. Ie-
spéja noteiktas konstelacijas liegt ekstrémistiem pamattiesibu aizsardzibu ir vél ne-
butiskaka®. Vél nekad nav bijusi tada lieta, kura Federala konstitucionala tiesa bitu
léemusi, ka kads ir zaudéjis savas pamattiesibas. Sada veida pieteikumi aizvien no-
raiditi ka nepienemami*. Federala konstitucionala tiesa ir atturiga attieciba uz Siem
spécigajiem pasaizsargajosas demokratijas instrumentiem, tomér tie ir dala no Kon-

stitiicijas un spélé savu lomu konstitucionalaja iekarta.

2.2.3. Politisko partiju vienlidzigas iespéjas

Federala konstitucionala tiesa izturas piesardzigi pret politisko partiju konku-
renci; ta noskir stridus parlamenta no stridiem arpus ta.

Arpus parlamenta Federala konstitucionala tiesa ir attistijusi $adu principu: po-
litisko viedoklu veidoSanai jabut augSupejosam procesam. Tas nozimé, ka viedokli
attistas virziena no cilvékiem uz valsts organiem, nevis otradi. Valsts organu locek-

liem ir atlauts sniegt cilvékiem faktisku informaciju®, tacu tie nevar nostaties kada

29 Federala konstitucionala tiesa, 1952. gada 23. oktobra spriedums 1952 - 1 BvB 1/51 - BVerfGE 2, 1 <12 f.>; 2017. gada
17. janvara spriedums - 2 BvB 1/13 - BVerfGE 144, 20 <203 531. pants >.

30 Turpat.

31 Federala konstitucionala tiesa, 2018. gada 13. jalija Iémums - 1 BVR 1474/12 - BVerfGE 149, 160 ff; 2019. gada 2. jdlija
lémums - 1 BvR 1099/16 -; 2000. gada 16. janija Iléemums - 1 BvR 1539/94 -; 2019. gada 2. jalija lémums - 1 BvR 385/16.

32 Federala konstitucionala tiesa, 2017. gada 17. janvara lémums - 2 BvB 1/13 - BVerfGE 144, 20 ff.; 2003. gada 18. marta
lemums - 2 BvB 1/01 - BVerfGE 107, 339 ff; sk. agrakus nolémumus - 1956. gada 17. augusta spriedums - 1 BvB 2/51 -
BVerfGE 5, 85 ff. — Vacijas Komunistiskas partijas aizliegums, Kommunistische Partei Deutschlands (KPD) un 1952. gada
23. oktobra spriedums — 1 BvB 1/51 - BVerfGE 2, 1 - Socialistiskas Reiha partijas aizliegums, Sozialistische Reichspartei (SRP).

33 GG 18. pants — pamattiesibu zaudésana.

34 Par 3aja zina nesekmigam lietam sk., pieméram, Federalas konstitucionalas tiesas 1996. gada 18. jdlija lemumu - 2 BvA
1/92 -; 1974. gada 2. julija Iémumu - 2 BvA 1/69 - BVerfGE 38, 23 ff.

35 Federala konstitucionala tiesa, 2002. gada 26. janija [émums - 1 BvR 558/91 - BVerfGE 105, 252 <268 ff.> attieciba uz
informaciju, kas saistita ar tirgu.
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pusé, politiskam partijam savstarpéji konkuréjot®. Saskana ar kadu nesenu Federalas
konstitucionalas tiesas lemumu Angela Merkele, bijusi federala kanclere, ir parkapusi
$os principus valdibas vaditajas loma, kad vina publiski kritizéja ministru prezidenta
ievélésanu kada no Vacijas Linder (federalajam zemém), kuru ievéléja ar labéja spar-
na partijas Alternativa Vicijai (Alternative fiir Deutschland (AfD)) atbalstu”.

Tiesas nostaja nav tik strikta tajos gadijumos, kad parlaments nepieskir par-
lamentarus amatus dazam parlamenta frakcijam. Nemot véra AfD parlamenta
frakcijas lielumu, tai principa butu tiesibas nosaukt parlamenta viceprezidentu
un vairaku parlamenta komisiju vaditajus. Tacu parlamenta vairakums neievéléja
viceprezidenta amata AfD parlamentaras frakcijas piedavato kandidatu, un Fede-
rala konstitucionala tiesa nekonstatéja konstitucionalo tiesibu parkapumu®. Nolé-
mums vél gaidams cita lidziga strida: tiesai vél jaizlemj, vai komitejas vairakuma

riciba, atsaucot no amata komisijas vaditaju, bija konstitucionala®.

2.2.4. Demokratijas pamatu aizsardziba

Demokratijas aizsardziba attiecas ari uz tautas vienotibas ka demokratijas pa-
matu aizsardzibu. Paris pédéjo gadu laika Federala konstitucionala tiesa izcélusi di-
vus $§1 uzdevuma aspektus.

Pirmkart, ta no cilvéka cienas garantijas atvasinaja tiesibas uz iztikas mini-
mumu®. Principa ikvienam cilvékam Vacija ir tiesibas uz lidzekliem, kas nodrosi-
natu iztiku un minimalu lidzdalibu sabiedriskas un ar kulttru saistitas aktivitatés.

Tiesa ir ari secinajusi, ka pamattiesibas ka aizsargajo$as tiesibas pret valsts ie-
jauksanos rada intertemporalas garantijas attieciba uz klimata aizsardzibu. Iespé-
jams, ka $odien javeic piesardzibas pasakumi, lai novérstu neatgriezenisku kaité-
jumu dzivibas dabiskajam pamatam*'. Si koncepcija tada pasa veida nav piemérota

sociala nodro$inajuma sistémai*’.

36 Federala konstitucionala tiesa, 2018. gada 27. februara spriedums - 2 BvE 1/16 - BVerfGE 148, 11 ff. — “Sarkana
kartite AV”; 2014. gada 16. decembra spriedums - 2 BvE 2/14 - BVerfGE 138, 102 ff. — ministrijas majas lapa; skat arf
2014. gada 10. janija spriedumu - 2 BVE 4/13 - BVerfGE 136, 323 — Federala prezidenta izteikums “idiots”; 2020. gada
9. junija spriedums - 2 BvE 1/19 - BVerfGE 154, 320 - ministra intervija.

37 Federala konstitucionala tiesa, 2022. gada 15. junija spriedums - 2 BvE 4/20.

38 Federala konstitucionala tiesa, 2022. gada 22. marta [émums - 2 BvE 9/20.

39 Federala konstitucionala tiesa, 2020. gada 4. maija nolémums - 2 BvE 1/20 - BVerfGE 154, 1 ff.

40 Federala konstitucionala tiesa, 2010. gada 9. februara spriedums 2010 - 1 BvL 1/09 - BVerfGE 125, 175 ff. - pabalsti;
2012. gada 18. jalija spriedums - 1 BvL 10/10 - BVerfGE 132, 134 — pabalsti patvéruma meklétajiem; 2014. gada
23. jalija lémums - 1 BvL 10/12 - BVerfGE 137, 34 ff.; 2016. gada 27. jalija Iémums - 1 BvR 371/11 - BVerfGE 142,
353 ff. — pamata sociala palidziba; 2019. gada 5. novembra spriedums 2019 - 1 BvL 7/16 - BVerfGE 152, 68 ff. — bez-
darba pabalstu sanéméjiem piemérotas sankcijas.

41 Federala konstitucionala tiesa, 2021. gada 24. marta [émums - 1 BvR 2656/18 - BVerfGE 157, 30 ff.

42 Federala konstitucionala tiesa, 2022. gada 7. aprila Iémums - 1 BvL 3/18.

33



3. Secinajums

Laujiet man izdarit secindjumu. Nav brinumlidzekla ilgtspéjas un demokratijas
aizsardzibai. Demokratiskas tiesibas var izmantot pret demokratiju. Ja $ada izmanto-
$ana janovers, §is tiesibas ierobezojot, Sie ierobezojumi tik un ta veido demokratis-
ko tiesibu aizskarumu, un tapéc tiem nepiecieSams pamatojums. Kaut gan noteiktas
konstelacijas var tikt pieméroti zinami iznémumi, pamatojot aizskarumu, nevar neie-

vérot visparéjo konstitucionalo ietvaru. Ne visas situacijas atrisinamas vienada veida.



Arturs Kucs

Latvijas Republikas Satversmes tiesas tiesnesis

Pasaizsargajosas demokratijas principa
piemérosana Latvija

levads

Laika, kad Eiropa notiek kars, valstis pastiprinatu uzmanibu pievérs tam, ka
aizsargat savu neatkaribu un demokratiju. Sabiedriba izskan jautajumi, vai kon-
stitiicija ietvertas personu tiesibas tiek aizsargatas ari kara laika. Konstitacija ir
spéka miera un kara laika, un personas bauda taja ietvertas pamattiesibas. Tomér
personu tiesibas var tikt paklautas ierobezojumiem, lai aizsargatu demokratisko
valsts iekartu. Konstitucionalajam un augstakajam tiesam Sobrid ir Ipasa atbildi-
ba atrast lidzsvaru starp dazadam vértibam un nospraust robezas pasaizsargajosas
demokratijas principam.

Jédziens “pasaizsargajosa demokratija” paradijas 1937. gada, véloties cinities ar
tobrid Eiropa valdoso fasismu un nacismu.* Kops Otra pasaules kara Eiropas acis
sliktakais scenarijs ir nacistu valsts.* Demokratiju raksturojosas ipasibas - politisko

ideju un viedoklu pluralisms - vienlaikus nozimé ari demokratijas spé&ju sevi iznici-

43 Loewenstein K. Militant Democracy and Fundamental Rights, I. The American Political Science Review Vol. 31, No. 3,
1937, pp. 417-432.
44 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-

tutional Law, Volume 4, Issue 3, July 2006, p. 488.
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nat. Proti, demokratija pati var veicinat to, ka personas, izmantojot §is demokratis-
kas brivibas pretéji to mérkiem, var kaitét vai pat gazt demokratiju.*® Demokratijas
gan nekltst par antidemokratiskam vienas dienas laika, tadé] ir nostiprinajies uz-
skats, ka nepiecieSams iejaukties, pirms ir par vélu.*

Pasaizsargajosas demokratijas princips aizsarga demokratiju no personam, kas
vélas gazt vai iznicinat to, launpratigi izmantojot demokratiskus lidzeklus - pilso-
niskas un politiskas brivibas -, un tas izpauzas ka preventiva $o brivibu ierobezo$a-
na.” Pagaizsargajosas demokratijas princips ir ietverts Latvijas konstitiicijas ievada.
Ka atzinusi Satversmes tiesa, ar pasaizsargajosas demokratijas principu demokra-
tiska tiesiska valsts aizsarga tas konstitucionalos organus un valsts drosibas iestades
no personam, kuras ar savu ricibu apdraud Latvijas valsts neatkaribu un demokra-
tiskas tiesiskas valsts principus.* Cilvéktiesibu izmanto$ana nedrikst tikt vérsta pret
demokratiju ka tadu.® Tadéjadi tiek novérsta iespéjamiba, ka iestajas demokratijas
paradokss — iespéjamiba, ka demokratija vairakums var izmantot no demokratijas
izrieto$as tiesibas demokratijai neatbilstosa veida, to iznicinot.”

Atbilstosi aktualajam demokratiskajam norisém pasaizsargajosas demokratijas
princips netiek attiecinats vienigi uz nacismu, bet gan uz daudz plasaku jautajumu
loku, kas var apdraudét valsts demokratisko iekartu, pieméram, dezinformacija.”' Kla-
siskas pasaizsargajosas demokratijas izpausmes ir, pieméram, naida runas tiesiskais
reguléjums, tadu politisko partiju aizliegums, kas rikojas pretéji demokratijas prin-
cipiem, sapul¢u un gajienu aizliegums, politisko organizaciju kriminalizésana, ka ari
noteiktam amatpersonam izvirzamas prasibas un pilnvaru termina ierobezojumi.”
Tadéjadi demokratijas aizsardziba var ierobezot tadas personas pamattiesibas ka tiesi-

bas uz varda brivibu, religijas brivibu, pulcé$anas brivibu un vélésanu tiesibas.”

45 Tyulkina S. Militant Democracy. Undemocratic political parties and beyond. New York: Routledge, 2015, p. 11.

46 Besirevic V. A Short Guide to Militant Democracy: Some Remarks on the Strasbourg Jurisprudence. In: Benedek W., Beno-
it-Rohmer F., Karl W., Nowak M. (eds.). European Yearbook of Human Rights 2021. Intersentia and NW Verlag, 2012, p. 247.
47 Capoccia, G. Militant Democracy: The Institutional Bases of Democratic Self-Preservation. Annual Review of Law and

Social Science 9 (2013), pp. 207-226; Accetti C. I., Zuckerman . What's Wrong with Militant Democracy? Political Studies
2017, Vol. 65(1S), p. 183; Miiller Jan Werner. Militant Democracy and Constitutional Identity. In: Jacobsohn G., Schor M.
(ed.). Comparative Constitutional Theory. Edward Elgar Publishing, 2018, pp. 415-435.

48 Satversmes tiesas 2018. gada 29. junija sprieduma lieta Nr. 2017-25-01 20.2. punkts. Latvijas Véstnesis, Nr. 130,
02.07.2018.

49 Satversmes tiesas 2000. gada 1. septembra sprieduma lieta Nr. 2000-03-01 secinajumu dalas 6. punkts. Latvijas Vest-
nesis, Nr. 307/309, 01.09.2000.

50 Popper K. R. The Open Society and its Enemies. Routledge, 2012, p. 581.

51 Steuer M. Militant Democracy and COVID-19: Protecting the Regime, Protecting Rights? Hong Kong Journal of Law
and Public Affairs, 2020, Second Volume, p. 138.

52 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-
tutional Law, Volume 4, Issue 3, July 2006, p.488; Elkins Z. Militant democracy and the pre-emptive constitution: from
party bans to hardened term limits. Democratization, 29:1, pp. 174-198.

53 Besirevic V. A Short Guide to Militant Democracy: Some Remarks on the Strasbourg Jurisprudence. In: Benedek W.,
Benoit-Rohmer F., Karl W., Nowak M. (eds.). European Yearbook of Human Rights 2021. Intersentia and NW Verlag,
2012, p. 247.
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Lai ari paSaizsargajosas demokratijas jédziens nav jauns, ta nozime un saturs
mainas, un joprojam tiek diskutéts, vai no ta izrietosi ierobezojumi var bt demokra-
tiski un tiesiski. Tiesibu doktrina tiek izvirzits jautajums, vai demokratija var cinities
ar draudiem tas eksistencei antidemokratiska veida?>* Proti, vai iespéjams dzést uguni
ar uguni?* Vai pasaizsargajosa demokratija atbilst demokratijas batibai nodrosinat to,
ka politiskie [émumi tiek pienemti brivas politiskas cinas rezultata?* Kur liekama ro-
beza starp individa tiesibu aizsardzibu un pasaizsargajosas demokratijas principu? Vai
eso$a vara var identificét demokratijas draudus, neizmantojot §is tiesibas launpratigi?*’

Turpmak analizé$u, pirmkart, Satversmes tiesas judikatiiru, otrkart, admi-
nistrativo tiesu praksi un visbeidzot Nacionalas elektronisko plassazinas lidzeklu
padomes lémumus par Krievija registrétu mediju aizliegumu. Analizes ietvaros pie-
vérsisu uzmanibu tam, ka $ajos nolémumos pasaizsargajosas demokratijas princips

tiek lidzsvarots ar personas pamattiesibam.

Satversmes tiesas judikatiira

Pédgjos gados Satversmes tiesa pienémusi divus nolémumus, kuros ta analizéjusi
pasaizsargajosas demokratijas principu. Viena no lietam Satversmes tiesa vértéja vélésa-
nu tiestbu ierobezojumu. Saja 2018. gada lieta pieteikuma iesniedzéjai tika liegts kandidét
Saeimas vélésanas. Vina lidz 1991. gada augustam bija Latvijas Komunistiskas partijas
Kontroles un revizijas komisijas locekle un augusta puca laika piedalijas organizacija, kas
vérsas pret Latvijas Republikas neatkaribu. Saeimas vélésanu likums liedz $adam perso-
nam kandidét Saeimas véléSanas. Pieteikuma iesniedzéja uzskata, ka §i norma neatbilst
vinas tiesibam kandidét parlamenta vélésanas un tiesiskas vienlidzibas principam.”®

Pirms pievérsos tiesas secindjumiem $aja lieta, batiski noradit, ka Satversmes tie-
sa jau 2000. un 2006. gada bija vértéjusi apstridétas normas satversmibu un atzinusi
to par samérigu.”® Tomér apstridétaja norma ietverta ierobezojuma samérigums tika
izvértéts konkrétajos apstaklos, kadi bija sprieduma pasludinasanas bridi, nevértéjot

to “uz visiem laikiem”* Ari Eiropas Cilvéktiesibu tiesa, 2006. gada vértéjot Zdanokas

54 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-
tutional Law, Volume 4, Issue 3, July 2006, p. 488.

55 Loewenstein K. Militant Democracy and Fundamental Rights, |. The American Political Science Review Vol. 31, No. 3,
1937, pp. 417-432.

56 Vinx L. Democratic equality and militant democracy. Constellations, Volume 27, Issue 4, pp. 685-686.

57 Accetti C. I., Zuckerman I. What's Wrong with Militant Democracy? Political Studies 2017, Vol. 65 (1S), p. 187-189.
58 Satversmes tiesas 2018. gada 29. janija spriedums lietd Nr. 2017-25-01. Latvijas Véstnesis, Nr. 130, 02.07.2018.

59 Satversmes tiesas 2000. gada 30. augusta spriedums lieta Nr. 2000-03-01. Latvijas Véstnesis, Nr. 307/309, 01.09.2000.;
Satversmes tiesas 2006. gada 15. janija spriedums lieta Nr. 2005-13-0106. Latvijas Véstnesis, Nr. 95, 20.06.2006.

60 Satversmes tiesas 2018. gada 29. junija sprieduma lieta Nr. 2017-25-01 14. punkts. Latvijas Véestnesis, Nr. 130,
02.07.2018.
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kundzes sudzibu, ir noradijusi, ka apstridétaja norma ietvertais ierobezojums ir
attaisnojams, nemot véra Latvijas ka jaunas demokratijas ievainojamibu. Vienlaikus
tiesa uzsvéra, ka ierobezojums ir pastavigi parskatams, jo Latvijas demokratijas stabili-
tates limenis pieaugot.®' Lidz ar to 2018. gada, proti, 12 gadus péc iepriekséja nolému-
ma pienemsanas, Satversmes tiesa atkartoti vértéja apstridétas normas satversmibu.
Satversmes tiesa atzina, ka apstridétaja norma ietverta ierobezojuma meérkis ir
nepielaut to, ka persona, kura ar savu ricibu apdraud Latvijas valsts neatkaribu un de-
mokratiskas tiesiskas valsts principus, varétu kandidét Saeimas vélésanas. Sads mér-
kis ir izvirzits atbilstosi pasaizsargajosas demokratijas principam, kas aizsarga valsts
konstitucionalos organus un valsts drosibas iestades no personam, kuras ar savu rici-
bu apdraud Latvijas valsts neatkaribu un demokratiskas tiesiskas valsts principus. Ie-
vérojot pasreizéjo sabiedribas un valsts demokratiskas attistibas pakapi, tiesa secinaja,
ka pamattiesibu ierobezojumam vél joprojam ir legitimais mérkis. “Lai gan demokra-
tijas pétnieki vienpratigi atzist Latviju par demokratisku valsti, tomér pasa Latvijas
sabiedriba demokratija vél nebut nav kluvusi visparakceptéta un passaprotama.”®
Vértéjot ierobezojuma sameérigumu, tiesa noradija, ka valsts, sargajot savu demo-
kratisko iekartu, ir tiesiga pastavigi vértét tas apdraudéjuma pakapi un lemt par ierobe-
zojuma turpmaku saglabasanu. Vienlaikus sprieduma uzsvérts, ka apstridétaja norma
ietvertais pamattiesibu ierobezojums var pastavét tikai noteiktu laiku, tadé] likumde-
véjam, periodiski izvértéjot politisko situaciju valsti, jalemj par $a ierobezojuma nepie-
cieSamibu un pamatotibu. Vértéjot eso$o situaciju, Satversmes tiesa noradija: lai ari
Latvija ir Eiropas Savienibas, NATO un citu organizaciju dalibvalsts, tomeér tas pats par
sevi vél neizslédz iespéjamos Latvijas valsts apdraudéjumus. Tiesa atsaucas uz Valsts
drosibas dienesta un Satversmes aizsardzibas biroja noraditajiem aréjiem un iekséjiem
apdraudéjumiem, kas ir batisks faktors, pamatojot ierobezojuma saglabasanu. Proti,
minétas instittcijas saskatija riskus valsts dro$ibai saistiba ar Krievijas agresivo arpo-
litiku. Savukart attieciba uz iekséjiem apdraudéjumiem Valsts drosibas dienests nora-
dijis, ka nacionalajai drosibai un interesém pretéjus uzskatus pauz un pretéju darbibu
izvérs personas, kuras agrak darbojusas apstridétaja norma minétajas organizacijas.®
Tiesa uzsveéra, ka apstridéta norma ir vérsta nevis pret ideju pluralismu Latvija
vai kadas personas politiskajiem uzskatiem, bet gan pret tadu personu, kura ar savu
ricibu apdraudéja un vél joprojam apdraud Latvijas valsts neatkaribu un demokra-

tiskas tiesiskas valsts principus. Tapat butiski, ka apstridéta norma neliedz aktivi

61 Eiropas Cilvéktiesibu tiesas 2006. gada 16. marta spriedums lietd Zdanoka v. Latvia, pieteikums Nr. 58278/00.
62 Satversmes tiesas 2018. gada 29. janija sprieduma lieta Nr. 2017-25-01 20. punkts. Latvijas Véstnesis, Nr. 130, 02.07.2018.
63 Turpat, 21.-24. punkts.

38



darboties politiskajas partijas un sabiedriskajas organizacijas. Visbeidzot tiesa néma
veéra, ka Saeimas vélésanu likuma ir ietverts mehanisms, kas lauj katru gadijumu iz-
veértét individuali un parliecinaties par to, vai uz personu ir attiecinams apstridétaja
norma ietvertais aizliegums kandidét Saeimas vélésanas. Proti, Centrala vélésanu
komisija parliecinas par to, vai persona ar savu ricibu vél joprojam apdraud Latvijas
valsts neatkaribu un demokratiskas tiesiskas valsts principus. Ievérojot visu minéto,
Satversmes tiesa secinaja, ka apstridéta norma joprojam atbilst Satversmei.**

No i sprieduma izriet saméra augsts demokratijas aizsardzibas limenis pasaizsar-
gajosas demokratijas principa ietvaros. Lidzsvarojot demokratijas aizsardzibu ar demo-
kratijai raksturigo pluralismu, viena individa vélésanu tiesibas tiek ierobezotas, lai no-
drosinatu visas sabiedribas intereses uz to, ka parlamenta ievélétas personas neapdraud
Latvijas valsts demokratiju. Satversmes tiesas tiesnesis Janis Neimanis savas atseviskajas
domas noradijis, ka $adas, vienas atseviskas Sauras grupas (vai pat individa) izdaliSana
pasdaizsargajosas demokratijas aizsardzibas varda neatbilst vienlidzibas principam.® Li-
dzigi tiesibu doktrina kritizéts, ka $ada izslégsana nevarot notikt demokratiska veida.®
Tapat tiesibu doktrina tiek noradits, ka vérSanas pret individu nav nepiecie$ama, jo
individs savus antidemokratiskos mérkus varot sasniegt tikai caur antidemokratiskam
politiskajam partijam, kuras var tikt paklautas ierobezojumiem.” Tomeér, ja sads aiz-
liegums nebutu noteikts, demokratijas ilgtspéja butu atkariga no vélétaju izvéles véle-
$anas, kas nepielautu $adu personu ievélésanu parlamenta. Vésture ir apliecinajusi, ka
demokratisko valsts iekartu ir nepiecieSams aizsargat un vélétaju izvéle ne vienmer ir
spéjusi to nodrosinat. Draudi demokratiskai valsts iekartai un nepieciesamiba to aiz-
sargat ne mazak aktuala ir Sodien, kad dzivojam dezinformacijas laikmeta.

Sis spriedums un iepriekséjie spriedumi, kuros vértéta aizlieguma kandidét
vélésanas satversmiba, apliecina pasaizsargajosas demokratijas cie$o saikni ar so-
cialo un politisko kontekstu. Proti, ierobezojuma satversmiba ir atkariga no soci-
ala un politiska konteksta attistibas. Tadé] pasaizsargajosas demokratijas principa
piemérosana starp dazadam valstim var batiski atskirties, nemot véra to vésturisko
pieredzi un socialo un politisko kontekstu.®® To uzsvéra ari Eiropas cilvéktiesibu

tiesa lieta Zdanoka pret Latviju.
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Otrs nolémums, kuram vélos pievérsties, iezimé pasaizsargajosas demokratijas
principa robezas. Pieteikuma iesniedzéjs interneta vidé bija publicéjis aicinajumu
parakstities par Latvijas pievieno$anu Amerikas Savienotajam Valstim. Vin$ tika
saukts pie kriminalatbildibas par publisku aicinajumu likvidét Latvijas Republikas
valstisko neatkaribu nolaka ieklaut Latviju vienota valstiska veidojuma ar kadu citu
valsti. Pieteikuma iesniedzéjs uzskatija, ka §1 Kriminallikuma norma neatbilst tiesi-
bam uz varda brivibu. Atbilstosi pieteikuma noraditajam aicinajums esot publicéts
ar mérki piesaistit sabiedribas uzmanibu tam, ka kadai citai personai par to, ka ta
interneta vietné izvietojusi peticiju ar aicindjumu Latviju pievienot Krievijai, pirmas
instances tiesa esot piespriesta brivibas atnemsana uz seS§iem ménesiem.*

Tiesa atzina, ka starptautiskas cilvéktiesibu normas neizslédz no varda brivibas
tvéruma miermiligus aicinajumus mainit valsts pamatelementus. Izteiksmes briviba
ir viens no butiskiem demokratiskas sabiedribas pamatiem, un ta attiecas ari uz tadu
informaciju vai idejam, kas citus aizskar, Soké vai satrauc. Satversmes tiesa secinaja, ka
no varda brivibas tvéruma izslédzami tadi aicinajumi, kas aicina uz brunotu konfliktu
valsts ieksiené noluka sagrabt valsts varu un sadalit valsts teritoriju un apdraud sabied-
risko kartibu un demokratiju, kas ir demokratiskas sabiedribas pamata. Ideju pausana
ir janoskir no darbibam, kuras parsniedz to, kas saistits ar $o ideju aktivu istenosanu.”

Ievérojot $Is atzinas, tiesa secinaja, ka apstridéta norma nav interpretéjama tade-
jadi, ka ta paredz atzit par kriminali sodamiem jebkada veida publiskus aicinajumus
likvidét valstisko neatkaribu. Proti, $aja norma ir paredzéta kriminalatbildiba tikai par
tadu publisku aicinajumu likvidét Latvijas Republikas valstisko neatkaribu, kas rada
realu valsts un sabiedribas intere$u apdraudéjumu un pamudina uz tadu ricibu, kas
redli Jautu sasniegt aicindjuma mérki. Si norma sekmé pasaizsargajosas demokratijas
principa isteno$anu.”' Jauzsver, ka Pieteikuma iesniedzéja konkrétas lietas apstaklu
vértéjums nav Satversmes tiesas kompetenceé, to vérté visparéjas jurisdikcijas tiesas.

Tiesibu doktrina noradits uz pasaizsargajosas demokratijas principa prob-
lematiku taja aspekta, ka nepastav vienota izpratne un vadlinijas par $1 principa
ietvaru un robezam.”” Pamattiesibas, kuras tiek ierobezotas ar pasaizsargajosas
demokratijas instrumentiem, ir demokratijas pamata, tadé] parak plasi pamattie-

sibu ierobezojumi var radit vél vienu draudu demokratijai. Proti, radit situaciju,
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kad demokratija iznicinas, sevi aizsargajot.”” Tapat problematiski tiek vértéts tas,
ka ierobezojumi tiek pieméroti preventivi, kad apdraudéjuma konstatésana var bat
apgrutinata.”* Satversmes tiesas spriedums ieziméja robezas pasaizsargajosas demo-
kratijas principa pieméro$anai, nosakot, ka nepieciesams konstatét realu apdraudé-
jumu Latvijas Republikas valstiskajai neatkaribai un demokratiskajai valsts iekartai.
Proti, ne jebkura pret demokratiju vérsta riciba var tikt ierobezota. Tadéjadi no §i
Satversmes tiesas sprieduma izriet pasaizsargajosas demokratijas principa konkre-
tizacijas elementi, tacu to, kas tiesi saprotams ar realu apdraudéjumu, noteiks vispa-
réjas jurisdikcijas un administrativas tiesas.

Sie divi Satversmes tiesas nolémumi liecina, ka pasaizsargajosas demokratijas
princips lauj izvairities no galéjibam — nenoteikt tadus ierobezojumus, kas apdraud
demokratijas butibu, no vienas puses, un neatlaut netraucéti iznicinat pluralismu,

launpratigi izmantojot varda brivibu un vélésanu tiesibas, no otras puses.

Administrativo tiesu prakse

Pievérsoties administrativo tiesu praksei, janorada, ka tas saskaras ar plasu
jautajumu loku, kas skar pasaizsargajosas demokratijas principu. Administrativas
tiesas skata lietas par atteikumu registrét politiskas partijas, biedribas un medijus,
atlaujam piketiem, sapulcém un gajieniem un citiem jautdjumiem.

Lieta par biedribu, kuras statitos definétais mérkis bija komunistisko ideju
izplatiSana, Augstakas tiesas Senata Administrativo lietu departaments atzina, ka
atteikums registrét $adu biedribu ir samérigs. Tiesa, vértéjot Latvijas vésturisko un
politisko kontekstu, secinaja, ka $adas idejas ir pretruna Satversmé aizsargatajam
demokratiskajam vértibam. Komunisma ideologija ir radijusi totalitaru rezimu, kas
istenoja represijas un genocidu, tostarp pret Latvijas tautu. Augstaka tiesa noradija,
ka Satversme neaizsarga $adus izteikumus.”

Saja lieta administrativa tiesa detalizéti apliikoja pasaizsargajosas demokratijas
principu, un §is atzinas tiek izmantotas turpmakaja tiesu praksé. Tiesa atzina, ka
demokratiskai valstij nebat nav janogaida, kamér attiecigas darbibas, kas vérstas
uz demokratiskas valsts iekartas likvidésanu, butu sasniegusas tadu limeni, ka tas
jau konkréti destabilizétu un apdraudétu So iekartu. “Tad apdraudéjuma noveér-

$ana prasitu no valsts lielakas piles, sabiedribai varétu but japacies lielaki tiesibu
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ierobezojumi, un iznakums btitu nedrosaks. Tadeé] valsts ir tiesiga un tai var bat pie-
nakums nepielaut $adu apdraudéjumu jau agra stadija” Konkrétaja gadijjuma esot
janem veéra, ka antidemokratiskas, noziedzigas ideologijas, kuras istenosana tikai
Latvija vien ir prasijusi desmitiem tikstosu cilvéku dzivibu, izplatiSana organizéta
un mérktieciga veida, kas butu $is biedribas mérkis, jau pats par sevi ir apdrau-
déjums demokratijai. Tas jebkura gadijuma varot samazinat demokratijas vértibu
sabiedriba, ka ari samazinat psihologisko slieksni ekstrémistiski tendétam, bet savu
léemumu vél nepienémusam personam, lai tas turpmak jau aktivi vérstos pret demo-
kratisko valsts iekartu. Sadu potenciali svarstigu personu apnemsanas stiprinasana
aktivi vérsties pret demokratisko iekartu valstij nav jaakcepté.”®

Si lieta ir tuva sakotnéjai pasaizsargajosas demokratijas izpratnei, kas bija ciesi
saistita ar nacismu un bija vérsta uz $adu partiju aizliegsanu. Lidzigi ari citas lietas
administrativajam tiesam ir izveidojusies prakse aizliegt tadas organizacijas vai pasa-
kumus, kas saistiti ar, pieméram, radikali nacionalu un antisemitisku uzskatu izplati-
$anu.”” Tapat §i lieta ir apliecinajums tam, cik liela méra pasaizsargajosas demokratijas
konceptu ietekmé vésturiskais konteksts — tas, kadus apdraudéjumus demokratija ir

pieredzéjusi.

Nacionalas elektronisko plassazinas lidzeklu padomes lemumi par
Krievijas medijiem

Visbeidzot pievérsisos Nacionalas elektronisko plassazinas lidzeklu padomes
(turpmak - Padome) $aja gada pienemtajiem lémumiem par Krievijas mediju blo-
késanu. Padome $a gada 24. februari pienéma lémumu aizliegt izplatit Latvijas te-
ritorija tris ar Krieviju saistitas TV programmas, kas apdraud valsts drosibu.”® Ka
norada Padome, $is lémums pienemts pirmo reizi Eiropas Savienibas vésturé, iz-
mantojot Audiovizualo mediju pakalpojumu direktiva ietverto normu, kas atlauj ar-
kartas situacijas atkapties no laikietilpigas programmu ierobezo$anas procediras.”
Padome konstatéja, ka Sie kanali izplata aicinajumus, kas apdraud valsts drosibu.
Ta, pieméram, raidijumos, kas tika transléti sajos kanalos, pausts uzskats, ka Balti-
jas valstis butiba esot atzistamas par Krievijas teritoriju, un izmantots izteikti nega-

tivs narativs pret Ukrainu un NATO dalibvalstim.* Padome pienémusi vél vairakus
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léemumus, aizliedzot izplatit ari citas Krievijas TV programmas un liedzot piekluvi
vairakam timeklvietném, kas apdraudéja Latvijas valsts drosibu.®!

Savukart 2022. gada janija Padome ar vienu lémumu aizliedza 80 Krievija re-
gistrétu TV programmu izplatidanu Latvija lidz bridim, kad Krievija izbeigs agre-
siju Ukraina, tadéjadi izbeidzot graut Ukrainas teritorialo integritati, suverenitati
un valstisko neatkaribu. Lidz ar §o programmu aizliegS§anu Latvija neesot atlauta
neviena Krievija registrétas programmas izplatiSana.®

Minétais 1émums pienemts, pamatojoties uz Saeimas izdaritajiem groziju-
miem Elektronisko plassazinas lidzeklu likuma, kas paredz aizliegumu izplatit citas
valsts elektroniska plassazinas lidzekla audiovizualo programmu, ja tas jurisdikci-
jas valsts grauj vai apdraud citas valsts teritorialo integritati, suverenitati vai valstis-
ko neatkaribu.® Grozijumu anotacija noradits, ka to mérkis ir stiprinat Latvijas in-
formativas telpas drosibu un aizsardzibu un nodrosinat, ka Latvijas teritorija netiek
izplatitas tadas valsts, kas grauj vai apdraud citas valsts teritorialo integritati, suve-
renitati vai valstisko neatkaribu, audio vai audiovizualas programmas vai audiovi-
zuali pakalpojumi.® Tadéjadi tiekot nodrosinats, ka ne tiesi, ne pastarpinati netiek
guti ienakumi no §o programmu vai pakalpojumu izplati§anas Latvijas teritorija un
ka sada valsts tiesi vai pastarpinati nefinansé $o materialu veido$anu.®

Saistiba ar Padomes lémumiem administrativajas tiesas Sobrid notiek vairaki
tiesvedibas procesi, tatu nolémumi tajos vél nav pienemti. So lémumu konteksta
rodas jautajums, cik talu valsts var ierobezot individa tiesibas izvéléties, kadas TV
programmas vai cita veida saturu skatities un kadu informaciju sanemt?

Lidzigi arl Eiropas Savieniba $a gada marta aizliedza tris Krievijas kontro-
létos TV kanalus lidz bridim, kad tiks izbeigta agresija pret Ukrainu un Krievija
partrauks dezinformacijas un informacijas manipulacijas, kas vérstas pret Eiropas
Savienibu un tas dalibvalstim.* Eiropas Savienibas Visparéja tiesa (turpmak - Vis-
paréja tiesa) So lémumu atzinusi par tiesisku, tomér tiesibu zinatnieki, zurnalisti un
citi izsaka kritiku.

Visparéja tiesa secindja, ka Eiropas Savienibai bija tiesibas rikoties visas Ei-

ropas Savienibas interesés un ierobezot programmas izplatiSanu visa Eiropas
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Savieniba, jo ar ierobezojo$o pasakumu palidzibu tiek aizsargata Eiropas Savieni-
bas sabiedriska kartiba un drosiba, ko apdraud sistematiska propagandas kampa-
na, kuru Krievija ieviesusi Krievijas vadibas kontrolétajos plassazinas lidzeklos. Ta-
pat tiesa noradija, ka konkrétaja gadijuma ir ievérots varda brivibas ierobezojuma
samérigums. Lieta esot pietiekami, konkréti un precizi pieradijumi, kas pamato, ka
TV kanals RT France aktivi atbalstija Krievijas istenoto destabilizacijas un agresijas
politiku pret Ukrainu, kas galu gala izraisija plasa méroga militaru ofensivu, un ka
RT France parraida informaciju, kas attaisno militaro agresiju pret Ukrainu, tadé-
jadi radot nozimigus un tiesu draudus Eiropas Savienibas sabiedriskajai kartibai
un drosibai. Turklat RT France sniegtie pieradijumi nepamatojot, ka kanals atspo-
gulotu vispusigu informaciju par karu, ievérojot audiovizualo plassazinas lidzeklu
pienakumus.®”

Eiropas Savienibas lémums un Visparéjas tiesas nolémums tiek kritizéts, nora-
dot uz varda brivibas apdraudéjumiem. Pieméram, tiesibzinatnieks Dirks Vorhofs
(Dirk Voorhoof) ir noradijis, ka Eiropas Savieniba ir drastiski ierobezojusi sabiedri-
bas tiesibas sanemt vinu TV programmas. Eiropas Savienibas pilsoni, tostarp me-
diji, zurnalisti, analitiki, akadémiki, pétnieki, militarpersonas, politiki un citi vairs
nevarot pieklat $o TV programmu saturam un nevarot uzzinat, ka Krievija mégina
maldinat vai manipulét ar sabiedrisko domu. Vins$ uzskata, ka jabut loti spécigiem
iemesliem aizliegt So programmu parraidi, jo Eiropas Savieniba nekaro ar Krieviju
un Ukraina nav tas dalibvalsts. Dirks Vorhofs Eiropas Savienibas ricibu salidzina ar
skérsliem, ko Padomju Savieniba lika Rietumu radio uztversanai. Tapat vins uzska-
ta, ka Eiropas Savieniba “Saujot sev kaja”, jo tas nonakot pretruna ar pasas savienibas
pamatprincipiem, no kuriem viens ir mediju briviba un pluralisms.*

Lidzigi Eiropas Zurnalistu federacija ir noradijusi, ka aizliegums parraidit TV
programmu nav labakais veids, ka cinities ar propagandu un dezinformaciju. Tas
esot mediju un zZurnalistu uzdevums atklat §is manipulacijas un nepatiesas zinas un
pienacigi informét ES pilsonus par Krievijas iebrukumu Ukraina.® Izteikts ari vie-
doklis, ka $ads lémums nonakot pretruna Eiropas Cilvéktiesibu tiesas judikatarai,
atbilstosi kurai pilnigas mediju vai interneta vietnu bloké$anas gadijums tiek vértéts

ka ekstréms un problematisks pasakums sameériguma aspekta. *°

87 Eiropas Savienibas Visparéjas tiesas 2022. gada 27. jilija spriedums lietd T125/22.

88 Voorhoof D. EU silences Russian state media: a step in the wrong direction. Pieejams: https://globalfreedomofexpression.
columbia.edu/publications/eu-silences-russian-state-media-a-step-in-the-wrong-direction/ [skatits 30.08.2022.].

89 European Federation of Journalists, Fighting disinformation with censorship is a mistake. Pieejams: https://europeanjour-
nalists.org/blog/2022/03/01/fighting-disinformation-with-censorship-is-a-mistake/ [skatits 30.08.2022.].

90 Popovié I. The EU Ban of RT and Sputnik: Concerns Regarding Freedom of Expression. Pieejams: https://www.ejiltalk.
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Sie viedokli iezimé Krievijas mediju blokésanas problematiku no cilvéktiesibu
viedokla. Ka jau ieprieks tika minéts, tiesibas uz varda brivibu interpretéjamas plasi,
aptverot ari aizskaro$u un $okéjosu informaciju. Tapat Eiropas Cilvéktiesibu tie-
sa ir atzinusi, ka Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas
10. pants, kas aizsarga varda brivibu, pats par sevi neaizliedz izplatit informaciju
pat tad, ja ir nopietnas aizdomas, ka §1 informacija nav patiesa.”’ Venécijas komisi-
ja ir noradijusi, ka demokratiskai valstij nevajadzétu baidities no debatém pat par
visSokéjosakajam un antidemokratiskam idejam.” Sadas idejas esot jaatspéko, un
demokratisku vértibu parakums japierada atklatas debatés. Parliecinasana atklatu
debasu gaita, nevis aizliegumi un represijas esot visdemokratiskakais pamatveértibu
aizsardzibas lidzeklis.”

Vienlaikus Covid-19 pandémija® un 2020. gada ASV prezidenta véléSanas®
neap$aubami apliecinaja dezinformacijas kaitigo ietekmi uz demokratiju. Tapat, ka
rada Krievijas mediju piemérs, dezinformacija var tikt izmantota propagandai. Ta-
déjadi tiek likti $kérsli informétam diskusijam, tiek ietekméta sabiedriska doma,
radita spriedze sabiedriba, vajinata uzticé$anas valsts institticijam, tiek negativi ie-
tekmeéts léemumu pienemsanas process.” Dezinformacijas izmanto$anas mérkis var
bat demokratiskas sistémas gasana.”

Lidz ar to $adas lietas nepiecieSams rast lidzsvaru starp demokratijas aizsardzi-
bas interesém un tiesibam uz varda brivibu, $aja gadijuma - tiesibam sanemt vispu-
sigu informaciju, ari no “otras puses’. Atbilstosi pasaizsargajosas demokratijas idejai
gan valstij, gan individiem ir japiedalas demokratijas aizsardziba. No vienas puses,
individiem dazkart jabat gataviem ierobezot savas brivibas, lai veicinatu stabilitati

valstl kopuma.”® No otras puses, valstij janodros$ina sapratigs lidzsvars starp demo-
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kratijas aizsardzibu un personas pamattiesibam.” Tadéjadi demokratijas aizsardzi-
ba ir kompromiss starp nepiecieSamibu aizsargat demokratisku sabiedribu, no vie-
nas puses, un aizsargat individu tiesibas, no otras puses.'®

Ka izriet no ieprieks analizéta, javérté, vai Sie mediji rada realu risku Latvijas
demokratiskas valsts iekartai. Diskutabls jautajums ir, vai risks tiek pietiekami vér-
téts péc grozijumiem Elektronisko plassazinas lidzeklu likuma. Proti, $obrid tiesis-
kais reguléjums pielayj situaciju, kad medija parraide tiek aizliegta, pamatojoties
uz ta jurisdikcijas valsts, nevis konkréta medija ricibu, turklat tadu, kas vérsta uz
citu valsti. Vai $§ada gadijuma ir iespéjams izvértét samérigumu attieciba uz visam

TV programmam?

Kopsavilkums

1. Ar pasaizsargajosas demokratijas principu demokratija sevi aizsarga no ap-
draudéjumiem, ko tai rada demokratisko brivibu izmantosana ar mérki iz-
nicinat demokratisku valsts iekartu, preventivi ierobezojot §is brivibas.

2. Pagaizsargajosas demokratijas princips ir ciesi saistits ar vésturi. Tas, kadus
demokratijas apdraudéjumus valsts ir vésturiski pieredzéjusi, var ietekmeét
to, cik liela méra valsts vélésies aizsargat demokratiju $obrid. Latvijas demo-
kratija un neatkariba 20. gadsimta ir tikusi batiski apdraudéta, tadé] Latvija
pasaizsargajosas demokratijas princips tiek izmantots saméra plasi.

3. Pagaizsargajosas demokratijas princips ir dinamisks. Valstij iespéjamie
apdraudéjumi ir ciedi saistiti ar demokratiskajam norisém un socialo un
politisko kontekstu, kas ir mainigs. Tapat mainigs ir valsts demokratijas
stabilitates limenis. Tadé] ierobezojums, kas reiz noteikts demokratijas aiz-
sardzibai, vélak, mainoties apstakliem, var izradities nesameérigs.

4. Lai arl pasaizsargajosas demokratijas principa mérkis ir demokratijas aiz-
sardziba, tas vienlaikus var bat arl demokratijas apdraudéjums. Neskaid-
ras principa robezas un launpratigas piemeérosanas risks, apklusinot kadu
politisko spéku, var novest pie parmérigiem pamattiesibu ierobezojumiem,
tadéjadi mazinot valsts demokratiskumu.

5. Piemérojot ierobezojumus, pamatojoties uz pasaizsargajosas demokratijas
principu, nepiecieSsams rapigi lidzsvarot demokratijas aizsardzibas interesi

ar individa pamattiesibam. No Satversmes tiesas un administrativo

99 Eiropas Cilvéktiesibu tiesas 2006. gada 16. marta spriedums lietad Zdanoka v. Latvia, pieteikums Nr. 58278/00.

100  Eiropas Cilvéktiesibu tiesas 1998. gada 30. janvara sprieduma lieta United Communist Party of Turkey and Others v.
Turkey, pieteikums Nr. 133/1996/752/951) 32. punkts.
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tiesu prakses izriet, ka javérté, vai §o pamattiesibu izmantoS$anas raditais
apdraudéjums demokratijai ir reals. Tomér Elektronisko plassazinas
lidzek]u likuma jetvertais ierobezojums parraidit medijus, kuru jurisdikcijas
valsts grauj vai apdraud citas valsts teritorialo integritati, suverenitati vai
valstisko neatkaribu, neparedz vértét to, vai konkrétais medijs rada $adu

apdraudéjumu.



Serhijs Holovatijs (Serhiy Holovaty)

Ukrainas Konstitucionalas tiesas priek$sedetaja pienakumu izpilditajs,

Venécijas komisijas loceklis no Ukrainas

Noveérst apdraudéjumus demokratijai:
Ukrainas paveérsieni

Sogad, 2022. gada, Latvija svin savas Satversmes, neatkarigas republikas un
demokratiskas valsts pamatlikuma, simtgadi.

Mana valsts, Ukraina, ari batu varéjusi svinét lidzigu simtgadi — Ukrainas
Tautas republikas Konstitiicijas, kuru 1918. gada aprili pienéma Ukrainas Cen-
trala Rada, kas tolaik darbojas ka Ukrainas parlaments, simtgadi. Tomér krievijas
(Seit un turpmak vards “krievija” rakstits ar mazo burtu, kas nav jauztver ka pa-
reizrakstibas klada, bet gan autora principiala nostaja — S.H.) bolSeviku militara
agresija pret neatkarigo Ukrainu noslicinaja Ukrainas 1917.-1921. gada nacionalo
revoliiciju un Ukrainu asinis. Ta rezultata péc gandriz trim gadsimtiem, kuru lai-
ka Ukraina bija cariskas krievijas kolonija, to kolonizéja krievijas komunistiskais
totalitarisms.

Péc krievijas impérijas sabruksanas ukraini nespéja aizstavét savu valstisku-
mu, jo nesanéma geopolitisku atbalstu. 1918. gada sakuma ukrainu kustiba izvei-
doja savienibu ar Vaciju, lai aizstavétos pret bolevikiem. Tac¢u Vacija zaudéja Pir-

maja pasaules kara, un ukraini nonaca zaudétaju nometné. Varétu teikt — ja vaciesi
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1918. gada butu uzvaréjusi, tad Ukrainas valsts varbut butu noturéjusies un meés
tagad svinétu nevis tas trisdesmito pastavésanas gadadienu, bet gan simtgadi'®".

Ukraina ir unikala citu Eiropas naciju vid, jo tai ir vairak neka tiksto$ gadu
gara valsts veidosanas vésture. Tomér ta kluva pilnigi neatkariga tikai 1991. gada,
atbrivojoties no 350 kolonialas kalpibas gadiem. Tolaik pienémam, ka ta kluvusi
briva uz mazigiem laikiem.

Varétu skist gandriz neiedomajami, ka Kremla valdniekam ir pilnigi nepiene-
mama neatkarigas, demokratiskas, uz Rietumu vértibam orientétas Ukrainas pa-
stavésana. Patiesiba to uzskata ka galigi nesavietojamu ar Maskavas faistiska tipa
impérijas mérkiem un nolakiem.

Ukrainas tauta ir cinijusies par savu neatkaribu kops 2014. gada februara, kad Mas-
kava iebruka Krima un dala Donbasa. Sobrid Ukraina ikviens ir paklauts pastavigam
bailém par to, ka krievu $avins vai bumba var nogalinat jebkura bridi un jebkura vieta.

Ikvienam redzams, ka agresorvalsts iznicina Ukrainas pilsétas un ciemus, no-
galinot titkstosiem civiliedzivotaju, ieskaitot bérnus un vecus cilvékus. Sodien Mas-
kavas neobolsSeviki piekopj nacistu un komunistu totalitaro rezZimu vispretigakos pa-
radumus, izturoties pret ukrainiem, kas izmisigi aizstav savu brivibu un identitati,
ka pret zemcilvékiem.

Attieciba uz Ukrainu ir vairak neka acimredzams, ka maskaviesu stratégija
aizvien ir tada pati ka pirms gadsimta, kad paradijas neatkarigas un demokratiskas
Latvijas Republikas Satversme, — iznicinat Ukrainas valsti, izskaust ukrainus ka pat-
stavigu etnosu, ka ari izdzést Ukrainu no pasaules kartes.

Sajos apstaklos cilvéktiesibu, tiesiskuma un demokritijas ideali ir visai talu no
manas valsts ikdienas dzives realitates. Patiesi, uz spéles ir pati Ukrainas tautas un
Ukrainas valstiskuma pastavésana. Maskavie$u stratégija ir atnemt ukrainiem tiesi-
bas uz dzivibu, tiesibas pastavét ka nacijai, ka ari nogalinat ukrainus tikai tapéc, ka
vini ir ukraini. [suma, esam pret ukrainu tautu vérsta genocida liecinieki.

Neskatoties uz to, foruma, kas tiesi veltits divam Latvijas konstitucionalisma
gadadienam, més spriedisim par demokratiju, cilvéktiesibam un tiesiskumu.

Vispirms laujiet man atklat ipasu, citas valstis maz zinamu ukrainu tautas iezi-
mi. It ipasi tapéc, ka $i iezime ats$kir manu tautu no musu ziemelaustrumu kaimina.

18. gadsimta sakuma kadreiz briva Cosaticam gentem (kazaku - proti, uk-
rainu - tauta), apvienojusies Kazaku republika, bija pazaudéjusi savu brivibu un

septinus gadu desmitus bija paklauta absoluto Moscovitico Imperio. Varam atrast

101 Hrytsak, 2022.
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ar 1710. gadu datétu unikalu masu tiesiska un politiska mantojuma dokumentu.
Ta isais nosaukums latiniski ir Pacta et Constitutiones legum libertatumque Exercitus
Zaporoviensis (“Vienosanas un apnemsanas par Zaporizjas Sicas tiesibam un brivi-
bam?”). Ukrainas tiesiskaja un politiskaja kultdara $is dokuments ir plasi pazistams
ka Filipa Orlika 1710. gada Konstiticija. Sis dokuments radies gan pirms 1776. gada
Amerikas Neatkaribas deklaracijas un 1787. gada Konstitiicijas, gan Francijas
1789. gada Cilvéka un pilsona tiesibu deklaracijas. Tomér Ukrainas dokumenta
filozofija un taja noteiktie politiskie mérki ir tiem Joti tuvi. Vél jo vairak, péc savas
izcelsmes un dabas tas ir lidzigs 1215. gada Magna Carta. Ukrainas Pacta et Consti-
tutiones 1710 tuviba vai lidziba ar viduslaiku Anglijas, ka ari apgaismibas laikmeta
Amerikas un Francijas politiskas un tiesiskas attistibas tendencém lauj mums uz-
skatit So Ukrainas dokumentu par Ukrainas konstitucionalisma nacionalo sakotni.

Ukrainas dokumenta ievada skaidri runats par ta divéjadiem uzdevumiem un
mérkiem.

No vienas puses, Filips Orliks, jaunievélétais ZaporiZzjas Si¢as hetmanis (vado-
nis), uznémas pienakumu atbrivot gentem antiquamque Cosacicam (“seno kazaku
tautu”) no aréjas despotiskas varas, proti, iugo Moscorum (“maskaviesu jiga”). Saja
zina Ukrainas dokuments ir Joti tuvs 1776. gada Amerikas Neatkaribas deklaracijas
garam un ideologijai.

No otras puses, cits loti svarigs uzdevums bija kazaku tautas atbrivosana no vie-
téjas tiranijas, ciktal vairaki iepriekséjie hetmani bija bijusi despotiski valdnieki un uz-
urpéjusi varu, rikojoties saskana ar principu: SIC VOLO, SIC IUBEO (“Mana vélme ir
mana pavéle”). Tacu Filips Orliks, stradadams pie §1 dokumenta, atziméja, ka “kazaku
tauta aizvien iebildusi pret patvaldibu™'*. Ta ka “cilveka vara nebija raksturiga tévze-
mé un ZaporiZjas Sica”*® un dazu hetmanu despotiska valdisana pagatné novedusi, it
ipasi, “pie tiesibu un brivibu parkapumiem”™, dokumentu noslédza, lai novérstu varas
launpratigu izmanto$anu nakotné. Tadé] §is, otrs dokumenta noltka aspekts — mérkis
mazinat viena patvaldnieka neierobezoto varu - padara So dokumentu lidzigu ne tikai
francu Cilvéka un pilsona tiesibu deklaracijai, bet ari Magna Carta.

Ukrainas Pacta et Constitutiones 1710 tiesiskais raksturs ir vél viena iezime, kas
padara to lidzigu Anglijas Magna Carta 1215. Abi dokumenti ir hartas, ko noslégu-
$as divas puses, no kuram viena puse bija despotisks, ar neierobezotu varu apveltits

valdnieks, bet otra - tie, kuri aizsargaja savas brivibas pret valdnieka despotismu,

102 Pritsak, 1994.
103 Pacta et Constitutiones, 1710.
104 Pacta et Constitutiones, 1710.
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tadéjadi noraidot cilvéka varu. Tadéjadi musu prieksteci ir izvéléjusies ierobezotu
parvaldi. Vél jo vairak, dokumenta ietvertas ari tadas demokratijas pamatiezimes ka
brivas hetmana vélésanas, varas daliSana starp kvaziparlamentaro, kvazilikumdevé-
ja un tiesu varu.

Kopuma Ukrainas Pacta et Constitutiones 1710 ietvéra, toposa veidola, 18. gad-
simta otraja pusé, Amerikas un Francijas revoliciju laika, tris prevaléjoso ideologiju
konceptualos elementus, proti: 1) liberalisma; 2) republikanisma un 3) kristietibas.

Tadgjadi $is 1710. gada nacionalais juridiskais dokuments ir Ukrainas konsti-
tucionalds tradicijas konceptuala sakotne, véstnesis tam, ka péc vairakiem gadsim-
tiem musu nacionala kulttira pienéma Rietumu vértibas, proti, demokratiju, cilvek-
tiesibas un tiesiskumu.

Diemzél $is 18. gadsimta sakuma tapusais majestatiskais Ukrainas tiesibu me-
morialais dokuments nekluva par saistosu tiesibu aktu. Neraugoties uz to, tas klu-
va par konstitucionalo programmu nakamajam paaudzém un par autoritativu aktu
visai ukrainu tautai, virzot to uz galvena mérka sasniegsanu, kas kops tiem laikiem
nav mainijies, — “atbrivot miisu tévzemi no maskaviesu verdzibas juga™".

So mérki sasniedza tikai 1991. gada.

Tacu Ukraina pienéma jaunu, demokratisku Konstitiiciju paris gadus péc ne-
atkaribas proklameésanas. Prokomunistiskais (prokremliskais) vairakums Rada deva
prieksroku vecas, socialistiskas versijas izmanto$anai, kas bija pienemta 1978. gada
un sludinaja - “Visu varu — padomém!” Tapéc 1994. gada izvérsas akata politiska
krize starp prezidentu Leonidu Ku¢mu un Augstako Radu. Péc savas dabas ta bija
tada pati ka situacija Maskava 1993. gada, kad uz “sarkano Domi” $ava no tankiem
péc prezidenta Jelcina pavéles. Apdraudéta bija ne tikai toposa demokratija un post-
autoritara sabiedriba, bet pati neatkarigas Ukrainas valsts pastavé$ana. Par laimi,
Kijivai izdevas izvairities no militara atrisinajuma konfliktam starp “sarkano Radu”
un jaunievéléto prezidentu, kurs deva prieksroku tirgus ekonomikas reformam. Risi-
najums bija pavisam neparasts. Tas bija mierigs un demokratiski izpildits: 1995. gada
janija konfliktéjosas puses panaca Konstitucionalo vienosanos. Venécijas komisija
nosauca to par “neparastu soli’, bet pasu dokumentu - par “pagaidu Konstittciju™'®.

Tadéjadi Ukrainas konstitucionalisms saka iegtit savu nacionalo identitati, civili-
z&ti, tiesiski atrisinot krizi. Sim dokumentam ir raksturigas divas pamatiezimes: pirm-

kart, varas daliSana paradas ka konstitucionalas iekartas princips; otrkart, gada laika ir

105 Pacta et Constitutiones, 1710.
106 European Commission for Democracy through Law, 1995, CDL-INF (95) 2.
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japienem jauna Ukrainas Konstiticija. Pateicoties Sai nacionalajai pieredzei, Ukraina
taja pasa gada — 1995. gada — pat bez jaunas, demokratiskas Konstitacijas pienemsanas
kluva par Eiropas Padomes dalibvalsti, kas $ai organizacijai bija iznémums.

Par laimi, abas politiskaja konflikta iesaistitas puses ievéroja Konstitucio-
nalo vienos$anos, un tapéc 1996. gada 28. junija varéja pienemt jaunu Konstitaciju.
Tas pienems$anu pavadija siva politiska konfrontacija starp Radu un prezidentu,
abam pusém censoties paturét péc iespéjas vairak varas, — prezidents Ku¢ma centas
panakt vina pasa “krievu stila” Konstitticijas pienemsanu, izmantojot manipulativu
referendumu, tapat ka to izdarija Lukasenko Baltkrievija un Nazarbajevs Kazahstana.

Tadgjadi izradijas, ka Ukraina ir pédéja no visam postpadomju republikam,
kas pienem savu pamatlikumu. Ja neskaita Baltijas valstis, Ukraina bija unikala citu
postpadomju valstu vida, pienemot konstitaiciju, saskana ar kuru prezidents nebija
parsvara apveltits ar konstitucionalo varu. Jauna Ukrainas Konstitticija demonstréja
fundamentali progresivu soli virziena uz Ukrainas pareju no totalitarisma uz demo-
kratiju un tiesisku valsti. Dokumenta izpaudas ne tikai butiskas postsocialistiskas
konstitucionalas parmainas, bet tas demonstréja ari postkolonialu attistibu.

Kremlis novértéja 1996. gada Ukrainas Konstiticiju atbilstosi ta tradiciona-
lajam, imperialistiskajam skatijumam: Maskava nekad nav bijusi gatava atzit Uk-
rainu par istu valsti. Putins jau sen pazinojis, ka Ukraina nekad nav pastavéjusi ka
neatkariga valsts, — vins$ jau 2008. gada pazinoja, ka Ukraina “nav pat valsts’, bet Isi
pirms iebrukuma, 2022. gada februari, apgalvoja, ka “moderna Ukraina kopuma un
pilniba ir Krievijas radita”'””. Tomeér, ta ka Ukraina tik un ta pastavéja ka neatkariga
valsts, Kremlis konstatéja, ka Ukrainas 1996. gada Konstitticija ietver divus butiskus
elementus, kas bija pretruna ar Maskavas stratégiskajiem mérkiem. Viens no tiem ir
Ukrainas teritorialas organizacijas unitara forma (2. pants). Otrs ir ukrainu valodas
ka vienigas valsts valodas statuss (10. pants).

Tapéc, kamér vien 1996. gada Konstitacija ir speka, Kremlis maksimali cen-
$as panakt gan Ukrainas federalizaciju, gan to, lai krievu valoda Ukraina batu otra
valsts valoda. Kremlis bija parliecinats, ka tad, ja to sasniegs, Ukraina ka valsts sa-
bruks. Tada veida Ukrainu varétu parveérst Baltkrievijai lidziga valsti.

Visi $ie Kremla plani izgazas. Tadéjadi més saskaramies ar rezultatu - krievijas
militarais iebrukums Ukraina, kas sakas 2014. gada februari un turpinajas 2022. gada
februari. Tas parada, kada veida Maskavas postimpériska nostalgija un identitate,

sagravusi likumos balstitu starptautisko kartibu, apdraud globalo drosibu.

107  Fasal, 2022.
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Tomeér Eiropas skatljums uz 1996. gada Konstitliciju bija citads. Venécijas
komisija vairakus gadus bija rapigi sekojusi postsocialisma Ukrainas konstitucio-
nalajam procesam un palidzéjusi izstradat jauno Konstitticiju, vienlaikus palidzot
taja nostiprinat konstitucionalas demokratijas vértibas un principus. Ta raudzijas
uz pienemto dokumentu ar ievérojamu optimismu. Komisija atzina, ka “Ukrainas
jaunas Konstitiicijas pienemsana 1996. gada 28. jinija bija nozimigs notikums Ei-
ropas konstitucionalo tiesibu telpa™®. Komisija it ipasi atziméja, ka “teksta ir labi
atspoguloti tiesiskuma principi’ un “pastav savstarpéja lidzsvara un atsvara sistéma,
kurai vajadzétu novérst autoritativu risindjumu izmantosanu”. Tapat ta uzsvéra ari
“Konstitucionalas tiesas svarigo lomu, sekmeéjot demokratiskas kultiras izveidosanos
Ukraing”'®.

Kopuma, “neraugoties uz tas trikumiem no tiesiska skatpunkta’, Venécijas
komisija uzskatija Konstitticijas pienemsanu 1996. gada par “svarigu soli, veidojot
valsts institucionalo pamatiekartu un jaunas valsts raksturu™°.

Attieciba uz to varam teikt, ka 1996. gada Konstitiicija patieSam aizstaja ko-
munistiskajam rezimam raksturigo varas koncentracijas principu ar demokratiju
raksturojoso varas dalifanas principu un savstarpéjo lidzsvaru un atsvaru sistému.
No otras puses, teksts ietvéra dazus sléptus riskus demokratijai, jo ta, ka Venécijas
komisija bija pamanijusi, “izveidoja spécigu izpildvaru varena prezidenta vadiba™'".
Turklat “varenais prezidents” darbojas izpildvara vienlaikus ar Ministru kabinetu.
Ta rezultata izveidojas ne tikai dualisms pasa izpildvara, bet kopuma - “prezidenta
virsvaras” valdibas modelis. Venécijas komisija uzskatija, ka 1996. gada Konstiti-
cija radija “varas koncentraciju prezidenta rokas un nepartrauktu likumdevéja un
izpildvaras konfrontaciju™'2 Tapat ari “1996. gada Konstiticijas teksts nenodro-
$inaja, nemot véra Ukrainas realitati, pietiekamu savstarpéjo lidzsvaru un atsvaru
sistému, un pastavéja autoritaras prezidentalas sistémas risks™'".

Tapéc Konstitiicija gaidija piemérosanu praksé caur Konstitucionalajai tiesai
pieskirto ipaso lomu. Venécijas komisija savos atzinumos biezi atgadina par “kon-
stitucionalo tiesu svarigo lomu, ievie$ot praksé demokratiju, tiesiskumu un cilvek-

tiesibu aizsardzibu™'.

108 European Commission for Democracy through Law, 1997, CDL-RA(96)001.
109 European Commission for Democracy through Law, 1997, CDL-INF (97) 2.
110 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
111 European Commission for Democracy through Law, 1997, CDL-INF (97) 2.
112 European Commission for Democracy through Law, 1997, CDL-INF (97) 2.
113 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
114 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
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Visu to gadu laika, kamér bija spéka 1996. gada Konstitiicija, burtiski ikviens
no pieciem prezidentiem méginaja grozit Konstitaiciju sev par labu un kaut kada
nolika nerikoties pilniga saskana ar to. Ik reizi Konstitucionalajai tiesai nacas iz-
nakt prieksplana, lai atrisinatu jautajumu par to, vai 1 vai cita prezidenta darbibas
neapdraud demokratiju.

Tas sakas prezidenta Ku¢mas otra pilnvaru termina laika, kad kluva skaidrs, ka
vin$ izvélgjies pusautokratisku valdisanas stilu. Pirmie nopietnie draudi paradijas
2000. gada 15. janvari, kad vins$ otro reizi méginaja spéléties ar likumiem, izsludinot
nacionalo referendumu par se$iem punktiem, it ki “péc tautas iniciativas” Vina pri-
marais mérkis bija antikonstitucionali izmantot referendumu, lai jauna referenduma
pienemtu Konstitticiju, tadéjadi aizvietojot demokratiski pienemto 1996. gada Konsti-
taciju. Tadéjadi vins ceréja ieviest tadu pasu valdibas konstitucionalo modeli, kads jau
pastavéja Krievija, Baltkrievija vai Kazahstana. Tobrid Ukrainas politiskas evoliicijas
trajektorija bija tada pati ka Baltkrievija 1996. gada konstitucionalas krizes laika, kas
noveda pie valsts paklausanas autokratiska un, visbeidzot, diktatoriska prezidenta varai.

Ukrainas Konstitucionala tiesa (UKT) 2000. gada 27. marta nolémuma izsvitroja
divus no sesiem planotajiem referenduma jautajumiem (Nr. 1 un Nr. 6), atzidama tos
par nekonstitucionaliem'?. Tadéjadi, no vienas puses, tiesa novérsa tobrid likumigas
Radas atlai$anu, ka arl noraidija jebkurus turpmakus prezidenta méginajums atlaist
parlamentu tautas nobalsosanas cela (jautajuma Nr. 1 temats). Tapat ari tiesa noraidija
prezidenta planu aizvietot 1996. gada Konstitticija ar pilnigu jaunu Konstitticiju referen-
duma cela (jautajuma Nr. 6 temats). Ja tiesa bittu lémusi citadi, prezidents butu vargjis
vienpuséji piedavat jaunas Konstitticijas projektu, apejot 1996. gada Konstittcijas iedi-
binato procesu (XIII nodala), saskana ar kuru Radas iesaiste konstitucionalos procesos
ir obligata. Noraidot Ku¢mas shému, tiesa nodrosinaja, ka nakotné Ukraina varéja iz-
vairities no tadas attistibas, kada notika Baltkrievija un Kazahstana, kur referendumus
izmantoja ka instrumentus parmerigai prezidenta pilnvaru stiprinasanai''®. UKT stingri
turas pie nostajas, ka, ja kadu dienu tautas nobalso$anas vajadzés pienemt pilnigi jaunu
Ukrainas Konstitciju, tik un ta to nevar darit tiesi, proti, apejot Radu, ciktal 1996. gada
Konstitiicijas XIII nodala paredz obligatu Radas lidzdalibu $aja procesa'"’.

Tris gadus vélak, 2003. gada, sekoja pavisam savada parlamentariesu iniciativa,
piedavajot paplasinat parlamenta pilnvarojumu, pieskirot Radai kompetenci noteikt

pasai savas pilnvaras ne tikai Konstiticija, bet arl parastos likumos. Konstitucionala

115 Ukrainas Konstitucionalas tiesas lemums Nr. 3-rp/2000, 2000.
116 Vairak par 30 jautajumu sk.: Holovaty, 2000.

117 Ukrainas Konstitucionalas tiesas Iémums Nr. 6-rp/2008.
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tiesa So variantu noraidija, konstatéjusi ta neatbilstibu Konstitiicijas 6. panta nostip-
rinatajam varas daliSanas principam'*®. Vairakos lémumos UKT skaidri noradijusi,
ka parlamenta, ka ari prezidenta pilnvarojums ir izsmelosi noteikts Konstitticija un
tapéc nav iespéjams pienemt parastus likumus, lai paplasinatu $o institiciju pilnva-
rojuma tvérumu'®.

Sie bija divi konkreéti un uzskatimi pozitivi demokratijas apdraudéjumu no-
vérsanas pieméri Ukrainas konstitucionalas konsolidacijas sakotnéja posma, kurus
institucionali veica UKT.

Uz autokratiju tendéta prezidenta Ku¢mas valdisana beidzas ar akitu politis-
ku krizi, kas radas 2004. gada beigas péc regularajam, bet sakotnéji falsificétajam
prezidenta vélésanam, kuras beigu beigas uzvaréja uz rietumiem orientétais kan-
didats Viktors Jus¢enko, nevis promaskaviskais Viktors Janukovics. Sie notikumi
ir pazistami ka 2004. gada Oranza revoliicija, un tie tolaik nepielava autokratiska
rezima iesaknosanos Ukraina. Tomeér promaskaviskajiem spékiem, kas ir stingri
nostiprinajusies Ukrainas politiskaja augsné, baidoties no izredzém, ka saskana ar
1996. gada Konstittciju pie varas naktu uz rietumiem orientéts prezidents, izde-
vas panakt konstitucionalas izmainas. 2004. gada grozijums Konstitticija paredzéja
Ukrainas politiskas sistémas parveido$anu no prezidentali parlamentaras sistémas
vairak parlamentara sistéma, tadéjadi batiba vajinot prezidenta pilnvarojumu.

Nakamajas prezidenta vélésanas 2010. gada februari par prezidentu kluva pro-
maskaviskais Janukovi¢s. Lidz ar to laika posmam no 2010. gada lidz 2014. gadam
bija raksturiga personas varas (cilvéka varas) iezag$anas, kad vara koncentréjas pre-
zidenta, kurs$ pilniba kontroléja parlamentu un tiesu varu, rokas. Tas noveda pie
turpmakajiem masveida protestiem pret vinu 2013.-2014. gada, kas pazistami ka
Pascienas revoliicija vai vienkars$i Maidans. Varétu teikt, ka autoritara prezidentala
sistéma partapa no “riska’, ka bija paredzéjusi Venécijas komisija, par realitati'*.

Lai cik ragti butu par to runat, ari pati tiesa $ajos gados sekméja Leviatana
atgriesanos Ukraina. Vél precizak, pati Konstitucionala tiesa spéléja izskiro$o lomu,
dodot zalo gaismu demokratijas ierobezosanai un atverot logu autokratijai, kas léni
pazagsus pietuvojas. 2010. gada 30. septembri tiesa sprieda, ka visi 2004. gada gro-
zijumi Konstitaicija ir spéka neesosi un ar savu spriedumu atjaunoja iepriekséjo,

1996. gada Konstitiicijas tiesisko saturu'?'. Sis lémums patiesiba pavéra celu va-

118 Ukrainas Konstitucionalas tiesas atzinums Nr. 3-v/2003, 2003.

119 Ukrainas Konstitucionalas tiesas lémumi Nr. 7-rp/2003, 2003; Nr. 9-rp/2004, 2004; Nr. 21-rp/2008, 2008;
Nr. 32-rp/2009, 2009.

120 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
121 Ukrainas Konstitucionalas tiesas [émums Nr. 20-rp/2010, 2010.
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ras koncentracijai prezidenta rokas. Sis nolémums bija atbilde uz 2010. gada jilija
pieteikumu UKT, proti, ko gandriz talit pat péc prezidenta ievéléSanas iesniedza
vairakums parlamentarieSu (prezidenta Janukovi¢a kontroléto), pieprasot atzit
2004. gada grozijumus Konstitaicija par nekonstitucionaliem.

Attieciba uz to Venécijas komisija konstatéja, ka “ir arkartigi neparasti tas, ka
talejosi konstitucionali grozijumi, ieskaitot valsts politiskas sistemas mainu - no par-
lamentaras sistémas uz prezidentali parlamentaru, ar Konstitucionalds tiesas lemumu
tiek pasludinati par nekonstitucionaliem péc 6 gadiem. Ta ka konstitucionalajam tie-
sam ir saistosa Konstiticija un tiesas nepacelas par tam, sadi lémumi izvirza svarigus
jautajumus par likumibu un tiesiskumu. Ir skaidrs, ka valsts politiskas sistémas mai-
na, pamatojoties uz konstitucionalas tiesas nolémumu, nav likumiga [..]”**.

Sis ir dailrunigs piemérs nespéjai demokratiski novérst apdraudéjumu demo-
kratijai. Si neveiksme, no vienas puses, apstiprina Venécijas komisijas ieprieks izda-
rita secinajuma talredzibu, proti, ka “prezidenta pilnvarojuma stiprinasana var klat
par Skérsli patiesi demokratisku struktiru veidosana un beigu beigas var novest pie
parlieku autoritaras sistémas”'*. No vienas puses, $kiet, ka Ukrainas demokratijai
un tautai tas maksaja parak dargi, ciktal patiesi lidz 2013. gada beigam Ukraina
tika izveidota “parlieku autoritara sistéma” Janukovi¢a vadiba. Driz péc tam to pat
legalizéja parlaments, kad 2014. gada 16. janvari Rada (rupji parkapjot likumdoga-
nas procesu) pienéma likumu paketi, likvidéjot virkni pamattiesibu un brivibu, bet
prezidents tos jau nakamaja diena izsludinaja. Sabiedriba $o likumu paketi nosauca
par “2014. gada janvara diktataras likumiem”. Saturiski $Is normas bija aizgitas no
krievijas likumdosanas, un dazas normas pat bija bargakas neka krievijas normas.
(Ir pilnigi ticams, ka tas sarakstija Kremli, bet Ukraina tas ieviesa ta kalpi.) Pakete
primari bija paredzéta pilsonu mierigu protestu pret Janukovica autoritaro rezimu
novérsanai un vina represiva mehanisma stiprinasanai.

Par spiti tam visam protesti tik un ta notika. Un tie bija masveida. Tie zinami
ka Pascienas revoliicija. Un bija upuri. Vairak neka 100 cilvékus nogalinaja, un vinus
saka saukt par Debesu simtu ($is apziméjums ir simbolisks kolektivs vards Pascienas
revoliicijas, ko sauc ari par Eiromaidanu, laika mirusajiem).

Ukrainas demokratiskas izredzes saglabajas, tikai pateicoties Pascienas revolii-
cijai un Debesu simtam. Diemzél ta nenotika ar apdraudéjuma demokratijai nover-

$anu demokratiska veida caur institucionaliem mehanismiem. Ta vieta apdraudéju-

122 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
123 European Commission for Democracy through Law, 2010, CDL-AD(2010)044.
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ma demokratijai novér$ana maksaja cilvéku dzivibas, pilsoniem pasiem nebija citas
izvéles, ka vien apnémigi protestét pret tiraniju.

Tacu iespéjams, ka Pascienas revoliiciju nevajadzétu, tapat ka cilvékiem neva-
jadzétu zaudét dzivibas, ja UKT nebutu atvérusi celu demokratijas apdraudéjumam
pirms Cetriem gadiem ar savu 2010. gada 30. septembra spriedumu. Vai ari, ja Uk-
rainas politiskas aprindas kopuma butu pareizi izpratusas Visparéjas cilvéktiesibu
deklaracijas preambulu:

“[..] 1ai cilveki nebutu spiesti ka pédéjo lidzekli izmantot sacel$anos pret tirani-
ju un apspiestibu, ir svarigi, lai cilvéktiesibas aizsargatu likuma spéks”'*.

Prezidenta Janukovica autoritativas prezidentalas valdiSanas laika bija veél
viens méginajums aizstat 1996. gada Konstitticiju ar pilnigi jaunu, izmantojot re-
ferendumu, bet apejot Konstitticijas XIII nodala noteikto procediiru (pirmais meé-
ginajums bija Ku¢mas valdisanas laika, kad vin$ izsludinaja savu “tautas iniciéto”
referendumu'®.

2012. gada 6. novembri Rada $im mérkim pienéma parastu likumu (Nr. 5475-
VI), kas nodrosinaja $adu iespé&ju. Par laimi, Janukovic¢a rezims to neizmantoja. Péc
seSiem gadiem realo apdraudéjumu demokratijai ar §o parasto likumu novérsa, pa-
teicoties Konstitucionalas tiesas ieguldijumam, kad ta konstatéja, ka likuma mérkis
ir nelikumigs un pats likums - pilniba nekonstitucionals. Ta pauda dazas loti svari-
gas konstitucionalas nostajas, it ipasi, ka:

- “Tauta, kurai ir suveréna prerogativa istenot konstitucionalo varu, vienlai-
kus to dara tajas robezas, kas attieciba uz tas istenosanas kartibu noteiktas
Konstitacija”;

- “Konstitiicija, kas ir tautas konstitucionalas varas isteno$anas rezultats, nosakot
tas groziSanas kartibu, nosaka procesualos ierobezojumus pasas tautas varas
isteno$anai”'*.

Konstitucionala tiesa ari pildija savu demokratijas sarga misiju, atzistot par
nekonstitucionalu parlamenta deputatu kandidatu izslégsanu no vélésanu saraks-
tiem nacionilaja daudzlocek]u vélésanu apgabala péc rezultitu tabulacijas. (Sada
iespéja paradijas péc tam, kad Rada 2016. gada grozija “Likumu par Ukrainas tautas
parstavju ievélésanu”) Attieciba uz to tiesa pazinoja, ka $ada izslég$ana it ipasi “ne-

atbilst tautas varas, brivu vélésanu un demokratiskas valsts principiem™?%.

124 Visparéja cilvéktiesibu deklaracija, 1948.
125 Ukrainas Konstitucionalas tiesas lemums Nr. 6-rp/2008, 2008.
126 Ukrainas Konstitucionalas tiesas léemums Nr. 4-r/2018, 2018.

127 Ukrainas Konstitucionalas tiesas Iémums Nr. 3-r/2017.

57



Péc 2019. gada prezidenta vélésanam jaunievélétais prezidents iniciéja vaira-
kus grozijumus Konstitticija, tadéjadi paklaujot tos tiesas kontrolei.

Viens no piedavatajiem grozijumiem bija likumdosanas iniciativas pieskirSana
tautai, proti, paplasinat esoso likumdoganas iniciativas subjektu sarakstu (saskana
ar Konstitacijas 93. pantu: prezidents, parlamenta deputati, Ministru kabinets), pie-
vienojot jaunu subjektu, proti, tautu. Konstitucionalas tiesas nostaja pret o prieks-
likumu bija kritiska, un ta izteica vairakas iebildes, nemot véra to, ka $ads grozijums
“noteiktos apstaklos var novest pie cilvéktiesibu parkapumiem’, ka ar1 uzskatija, ka
pasam jédzienam “tauta” ir nepiecieS$ama skaidra kvalifikacija'*®.

Kada cita Konstitiicijas grozijuma iecere bija izveidot “parlamenta kontro-
li par Ukrainas Konstitdcijas un likumu ievéro$anu noteiktas jomas, ko istenotu
Augstakas Radas iecelti komisari, kuru tiesisko statusu noteiktu likumos”. Konsti-
tucionala tiesa secinaja, ka $ads princips neatbilst Konstitaicijas principiem un pra-
sibam, it ipasi varas dalisanas, tiesiskuma un cilvéktiesibu principu gaisma. Sis bija
pamatojums, kapéc tiesa noraidija piedavato priekslikumu'*.

Pargjie prezidenta konstitucionalie grozijumi bija priekslikums paplasinat
Konstitticijas 106. panta noteiktas prezidenta pilnvaras. Priekslikums paredzéja, ka
Ukrainas prezidentam vajadzétu “veidot neatkarigos regulatorus, Nacionalo pret-
korupcijas biroju; iecelt un atlaist Nacionala pretkorupcijas biroja un Valsts izmek-
lésanas biroja direktorus” Konstitucionala tiesa noraidija ari $o priekslikumu, pa-
matojot to $adi:

“Sadas Ukrainas prezidenta pilnvaru papladinasanas rezultatd notiks varas
pardale starp Ukrainas prezidentu un Ukrainas Ministru kabinetu, kas izjauks
pasreizéjo savstarpéjo lidzsvaru un atsvaru mehanismu, istenojot valsts varu
Ukraina, un pieskirs Ukrainas prezidentam netipiskas funkcijas un pilnvaras, kas
var novest pie pakapeniskam un maskétam izmainam varas lidzsvara™*.

Saja gadijuma tiesa vadijas péc visparéja likuma, ka lidzsvara tritkums savstar-
péjo lidzsvaru un atsvaru sistéma neizbégami rada apdraudéjumu cilvéktiesibam un
pamatbrivibam, un tadéjadi ari pasai demokratijai.

Vel cita prezidenta iniciativa bija grozijums, kas papladinatu pamatus par-
lamenta deputatu pilnvaru priekslaicigai izbeig$anai, kas noteikti Konstittcijas
81. panta. Paskaidrojuma raksta ka mérkis bija noradita “parlamentaras disciplinas

stiprinagana”. Grozijuma projekta ka viens no pamatojumiem deputata mandata

128 Ukrainas Konstitucionalas tiesas atzinums Nr. 5-v/2019.
129 Ukrainas Konstitucionalas tiesas atzinums Nr. 6-v/2019, 2019.
130 Ukrainas Konstitucionalas tiesas atzinums Nr. 6-v/2019, 2019.
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zaudésanai bija deputata izstaSanas no politiskas partijas (partiju bloka), no kuras
deputats bijis ievéléts, parlamenta frakcijas.

Konstitucionala tiesa secinaja, ka §ads pamats neatbilst liberalas un pluralistis-
kas demokratijas tradicijam un principiem. Tas batiba veidoja imperativu mandatu,
kas ir pretruna ar Eiropas parstavibas demokratijas standartiem. Tapéc tiesa norai-
dija grozijumu kopuma, uzskatot, ka tas noved pie cilvéktiesibu un pamatbrivibu
parkapuma un neatbilst Konstitaicijas 157. pantam!'?! 12,

Kopuma no prezidenta piedavatajiem Konstitacijas grozijumiem, ko vins iz-
virzija uzreiz péc ievélésanas, Konstitucionala tiesa noraidija cetrus, uzskatot, ka to
ieviesana apdraudétu demokratiju.

Ukrainas konstitucionalaja attistiba §1 nav parasta lieta. Ta atklaj Konstitu-
cionalas tiesas nobriesanu un Rietumu vértibu ievérosanu, salidzinot ar posmu
pirms Pascienas revoliicijas. Liela méra tas kluva iespéjams, pateicoties butiskajai
2016. gada konstitucionalajai reformai. Ta ieziméja svarigu uzvaru tiesas neat-
karibas institucionalizé$ana, panakot tas atbilstibu gandriz visam ES tiesiskuma
prasibam.

2016. gada konstitucionalas reformas panakumi, ka ari citi Ukrainas sasniegu-
mi, veicinot Rietumu vértibas valsti, nebutu iespéjami bez Venécijas komisijas ilg-
termina un raziga atbalsta. Patiesi, ir griti iedomaties Ukrainu ka dinamisku demo-
kratiju, kada ta ir $odien, bez Venécijas komisijas dzelZaina tas progresa vértéjuma,
kas noturéja valsti uz “taisna un $aura” demokratijas cela. Es nemaz nesaubos par to,
ka Venécijas komisijas vadlinijas palidzéja veidot Ukrainas moderno konstituciona-
lo attistibu atbilstosi Rietumu demokratisko vértibu modeliem. Venécijas komisijai
bijusi dzila ietekme, virzot, izglitojot un piedabtjot Ukrainu institucionalizét de-
mokratiju, tiesiskumu un cilvéktiesibas, ta bijusi vérsta uz Ukrainas neatgriezenisko
integraciju Eiropas demokratisko tautu saimé un tradicijas. Faktiski komisija kluva
par Ukrainas tiesiskas sistémas mugurkaulu.

Ukrainu cela, ko ta gajusi ar Venécijas komisijas atbalstu kops 1996. gada Kon-
stitcijas pienemsanas, pavadijusi gan aréjo spéku, gan to iekséjo sabiedroto Uk-
raina atkartoti méginajumi novirzit Ukrainu prom no eiropeiska attistibas vektora,
133

un vairaki iepriek§ minétie pieméri to pierada'*’. Un, beigu beigas, ta lava Ukrainai

sasniegt svarigu, jateic gan, starpmeérki, — klat par kandidatvalsti dalibai ES™*.

131 Sk. Ukrainas Konstitucionalas tiesas atzinumu Nr. 9-v/2019, 2019.
132 Ukrainas Konstitucionalas tiesas atzinums Nr. 9-v/2019, 2019.
133 Vairak par Venécijas komisijas ieguldijumu Ukrainas parveidé sk.: Holovaty, 2020.

134  Eiropas Komisijas atzinums, 2022.
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Notikumi ceturtdalgadsimta garuma un divi méginajumi Kucmas un
Janukovica valdisanas laika graut valsts konstitucionalo struktaru ir pieradijusi, ka
Ukraina autoritarais modelis ne tikai nevar iesaknoties, bet nedarbojas.

Tagad ieskatisimies nakotné, — nakotné, kad Ukraina sakaus noladéto ienaid-
nieku, maskavies$us, un uzvarés kauja par brivibu, par glabinu no kaiminu diktatora
iebrukuma, par tiesibam izvéléties pasiem savu celu, par tiesibam dzivot ka Eiropas
valstij, par tiesibam but par civilizétas Rietumu pasaules dalu.

Ka varam bat drosi par to, ka to politisko $kiru, kas ieglis varu nakotné, ne-
vilinas autoritarisms? Pat “vieglaka” paveida? Atklati sakot, ir dazi nopietni iemesli
$aubam.

Tie$i tapéc mums jabut modriem - lai péc tam, kad Ukraina sakaus aréjo

briesmoni, brivaja un neatkarigaja Ukraina uz dzivi neiemitinas pasmaju leviatans.
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Danute Jociene (Danuté Jociené)

Lietuvas Republikas Konstitucionalas tiesas priekssédétaja

levadruna

Lietuvas Republikas Konstitucionalas tiesas varda veélos sirsnigi sveikt Latvijas
Republikas Satversmes tiesu, masu kolégus un draugus, Latvijas Republikas Satvers-
mes simtgadé. Més patiesi vélam Latvijas valstij vienmér bat “demokratiskai, tiesis-
kai, sociali atbildigai un nacionalai valstij, kas balstas cilvéka ciena un briviba”. Tapat
ari vélu latviesu tautai aizvien spét aizsargat “savu suverenitati, Latvijas valsts neatka-
ribu [..] un demokratisko valsts iekartu”. Sie vardi, kas nemti no Latvijas Republikas
Satversmes ievada, atspogulo Latvijas valsts konstitucionalas pamatveértibas, ka ari
$isdienas tematu, kas saistits ar demokratijas un ilgtspéjas konstitucionalo nozimi.

Jédzienus “demokratija” un “ilgtspéja” iespéjams analizét no dazadiem skat-
punktiem. Lai diskusija batu augliga, ir japrecizé terminologija. Cambridge Dictio-
nary apraksta demokratiju ka ticibu brivibai un cilvéku vienlidzibai vai $aja ticiba
balstitu parvaldibas formu, kura vara pieder vai nu ievélétiem parstavjiem, vai pasai
tautai. Runajot par ilgtspéju, izmanto$u mana koléga, Vacijas Federalas konstitu-
cionalas tiesas tiesnesa Heinriha Amadeja Volfa teikto, proti, ka ta esot saistita ar

“izturigumu un lidzsvaru™?*. Tatad, kad runajam par demokratijas ilgtspéju, tad

135  Wolff, 2022.
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principa domajam par stabilu (ilgtspéjigu) un lidzsvarotu, pasas tautas gribai atbil-
stosu parvaldibas sistému.

Turklat masdienu sabiedribu izaicinajumi ari ir saistiti ar ilgtspéjas elementiem.
Salidzinajuma ar tiesiskumu, cilvéktiesibam un demokratiju, ilgtspéjas jédziens un
ilgtspéjigas attistibas jédziens tiek uzskatiti par salidzino$i jauniem konstitucionaliem
pamatjédzieniem'*® un joprojam piesaista uzmanibu dazadas konstitucionalas disku-
sijas no dazadiem tiesiskiem skatpunktiem, pieméram, $aja starptautiskaja konferen-
cé par demokratijas, cilvéktiesibu un vides ilgtspéju. Diskusijas apliecina, ka ilgtspé&jas
jédziens un ilgtspéjigas attistibas jédziens tapat ka ieprieks minétie plasie tiesiskuma,
cilvektiesibu un demokratijas jédzieni ietver savstarpéji saistitu aspektu buketi.

Tapéc es arl vélétos pateikties maniem Latvijas kolégiem par tik sarezgita te-

mata izvéli: debates par demokratiju un ilgtspéju’?’

, neraugoties uz to, ka tas ir visai
fragmentaras un izpladusas'*, ir batiskas.

Ka $is paneldiskusijas galvenie runataji jau apliecinaja, misdienu sabiedriba
ir pietiekami daudz prieksnoteikumu tadam situacijam, kuras demokratiskas par-
valdes sistémas pieredz draudus un izaicinajumus. Krievijas bezprecedenta agresija
pret neatkarigo Ukrainas valsti ir skaidrs pieradijums tam, ka demokratija nav neat-
griezenisks rezultats, bet gan ikdienas uzdevums, kas risinams pat konstitucionalas
cinas. Tapéc konstitucionalo tiesu loma, aizsargajot konstitucionalas pamatveértibas
un istenojot konstitucionalo taisnigumu, ka ari tiesiskumu masu tiesibu sistémas,
ir batiska, aizstavot konstitucionalo, demokratisko iekartu. Konstitucionala, demo-
kratiska iekarta ir konstitucionalajai ilgtspéjai raksturigs aspekts.

Savas isas uzstasanas laika centiSos iezimét divus svarigus aspektus, kuri, ma-
nuprat, ir svarigakie demokratijas ilgtspé&jas jautajumi, raugoties no nacionalas kon-
stitlicijas un oficialas konstitucionalas doktrinas skatpunkta.

Saks$u ar pirmo - Lietuvas Republikas Konstittcijas 1. pantu, kur§ Lietuvas
valsts parvaldiba ir pamatpants un noteic, ka “Lietuvas valsts ir neatkariga demo-
kratiska republika”.

Iztulkojot Konstitaicijas 1. panta normu, Konstitucionala tiesa ir uzskatijusi, ka
$aja panta ir iedibinati Lietuvas valsts pamatprincipi: Lietuvas valsts ir briva un ne-
atkariga valsts; Lietuvas valsts parvaldes forma ir republika; valsts vara ir jaorganizé

demokratiski, un valsti ir jabat demokratiskam politiskajam rezimam'*.

136 Jakab, 2021.
137 Banik, 2022.
138 The Routledge Handbook of Democracy and Sustainability, 2022.

139 Sk., pieméram, Konstitucionalas tiesas 2000. gada 23. februara, 2004. gada 13. decembra un 2011. gada 21. jinija
spriedumus.
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1. pants nostiprina konstitucionalas pamatvértibas - valsts neatkaribu, demo-
kratiju un republiku, kuras ir neatdalami savstarpéji saistitas un veido valsts pama-
tus; turklat no tam nekados apstaklos nevar atteikties'*.

Tapéc Konstitacijas 1. panta nosacijumi, ka arl Konstitlicija ietvertais tiesis-
kas valsts princips nosaka galvenos Lietuvas valsts varas organizacijas un darbibas
principus'.

Tapat ari Konstitucionala tiesa ir vairakkart noradijusi, ka Konstitticija balstas
visparéjas, neapSaubamas vertibas, tostarp, tiesibu un tiesiskuma ievérosana, varu
tvéruma ierobezojuma, valsts institiiciju pienakuma kalpot tautai un to atbildiba
sabiedribas prieksa, taisniguma, tiekSanas péc taisnigas un harmoniskas sabiedribas
un tiesiskas valsts, cilvéktiesibu un brivibu atzi$ana un ievérosana'*’.

Sava 2006. gada 19. augusta noléemuma Konstitucionala tiesa 1éma, ka viens no
svarigakajiem tiesibas un taisniguma balstitas demokratiskas valsts uzdevumiem ir
ievérot, aizstavét un aizsargat visparéjas konstitucionalas vértibas, ka ari cilvektiesi-
bas un brivibas; pretéja gadijuma nevarétu uzskatit, ka valsts ir kopigs visas sabied-
ribas labums'*. Sos elementus var uzskatit par vissvarigakajiem mérkiem ikvienai
demokratiskai politiskai iekartai, kuras aizsardziba ir konstitucionalas ilgtspéjas ne-
atnemams aspekts.

Ka Konstitucionala tiesa secinajusi sava judikattra, Konstitiicijas normu, ku-
ras nostiprina §is konstitucionalas pamatvértibas, ieskaitot demokratiju, noliegsa-
na “batu uzskatama par pasas Konstitiicijas bitibas nolieg§anu”, raditu prieksno-
teikumus “demokratiskos principos balstitas, atjaunotas neatkarigas Lietuvas valsts
likvidacijai” - valsts, “kadu to pasludinaja 1918. gada 16. februara Lietuvas neat-
karibas proklamacijas akts”'**. Tatad demokratija tiek uzskatita par Lietuvas kon-
stitucionalas identitates dalu. Ka abstrakti minéjis ari profesors Jozs Zilis, Lietuvas
Konstitucionalas tiesas pirmais priekssédétajs, istenojot konstitucionalas reformas
Eiropa, ka ari Lietuva, tika ievérotas ilgtspéjigas konstitucionalas vértibas, kas bija
nobriedusas tautu ilgstosaja cina par demokratiju un brivibu'®.

Konstitucionala tiesa ir ari noradijusi, ka Konstitticijas 1. panta nosacijums par

to, ka Lietuvas valsts ir demokratiska, nozimé, ka valstij ir janodro$ina cilvéktiesibu

140 Konstitucionalas tiesas 2012. gada 19. decembra lémums un 2014. gada 24. janvara spriedums.
141 Sk., pieméram, Konstitucionalas tiesas 2000. gada 18. oktobra, 2001. gada 25. janvara un 2012. gada 2. maija spriedumus.

142 Sk., pieméram, Konstitucionalas tiesas 2004. gada 25. maija, 2006. gada 19. augusta un 2009. gada 24. septembra
spriedumus.

143 Konstitucionalas tiesas 2006. gada 19. augusta un 2009. gada 24. septembra spriedumi.
144 Konstitucionalas tiesas 2012. gada 19. decembra léemums un 2014. gada 11. jdlija spriedums.
145 Zilys, 2017.
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un brivibu aizsardziba, tiesibas uz aizsardzibu tiesa, brivas un regularas vélésanas,
varas daliSana un lidzsvarosana, demokratisks 1émumu pienemsanas process, poli-
tiskais pluralisms, pilsoniskas sabiedribas attistibas iespéjas utt.'*

Tapéc var secinat, ka pasu Konstitaciju, it Ipasi - 1992. gada Konstiticijas
1. pantu (kurs atspogulo arl Lietuvas valsts pirmas pastaviga 1922. gada konstita-
cijas nosacijumus), kura nostiprinatas konstitucionalas pamatveértibas, ka ari citus
Konstitacijas pantus, kas nosaka likumus par valsts parvaldibu, balstoties varas da-
liSanas principa, var uzskatit par vissvarigako tiesisko instrumentu demokratijas un
demokratiska politiska rezima apdraudéjumu novérsanai.

Saja paneldiskusija ari tiesnesis Jirzi Zemaneks runaja par pretestibu apdrau-
déjumam demokritijai no Cehijas Republikas Konstitucionalas tiesas skatpunkta.

Tapéc var secinat, ka pati valsts konstitacija, ka ari konstitucionalo tiesu attis-
tita oficiala konstitucionala doktrina spéj dazados veidos aizsargat demokratiju un
tadéjadi nodrosinat konstitucionalo ilgtspéju.

Tapat ari §1s paneldiskusijas ietvaros jauzsver, ka demokratiska valsts parvaldi-
ba ir tiesi saistita ar demokratisko vélésanu konstitucionalajiem principiem to ievie-
$anu praksé, lidzsvarojot konfliktéjosas individualas vélésanu tiesibas un iesaistitas
dazadas svarigas publiskas intereses.

Tiesnesis Arttrs Kucs no Latvijas Satversmes tiesas sava runa pievérsas Eiro-
pas Cilvéktiesibu tiesas (turpmak — ECT, Strasbiiras tiesas) lietai Zdanoka pret Lat-
viju'? saistiba ar aizliegumu pieteicéjai kandidét parlamenta vélésanas Latvija. So
lietu uzskatija par “Latvijas jaunas demokratijas” aizsardzibas lietu. Nesaskatot par-
kapumus $aja lieta, Strasbiiras tiesa citstarp uzsvéra ka sadi ierobezojumi tiesibam
kandidét velésanas bija noteikti “iz8kirosi svariga Latvijas cinas “par demokratiju
caur neatkaribu” posma 1991. gada un ir uzskatami par pienemamiem Latvija, ne-
mot véra vésturiski politisko kontekstu, kura tie pienemti, apzinoties apdraudéjumu
jaunajai demokratiskajai iekartai, ko varétu radit tadu ideju atdzimsana, kuras varé-
tu $kist spéjigas atjaunot iepriekséjo rezimu”. Lietuvai ir loti lidziga lieta attieciba uz
valsts jaunas demokratijas aizsardzibu — Paksas pret Lietuvu Eiropas Cilvéktiesibu
tiesa!*® — ar pretéju rezultatu: tika konstatéts tiesibu kandidét vélésanas parkapums
(Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas Pirma proto-
kola 3. panta parkapums), jo pieteicéjam, impi¢menta procesa par vainigu atzita-

jam Valsts prezidentam, bija uz mazu aizliegts kandidét vélésanas. Strasburas tiesas

146 Zalimas, 2020.
147 Liela palata, pieteikums Nr. 58278/00, 16.03.2006. spriedums.
148 Liela palata, pieteikums Nr. 34932/04, 06.01.2011. spriedums.
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spriedums sadaras ar oficialo konstitucionalo doktrinu par impi¢menta procesa
konstitucionalajam sekam, un Lietuvai vajadzéja 11 gadus Konstitticijas grozijumu
pienemsanai, lai izpilditu spriedumu Paksa lieta.

Ar Siem diviem ECT judikatiras piemériem (attieciba uz abiem aspektiem —
demokratijas aizsardzibas jautajumiem, ka ari vélésanu tiesibam) es tagad pievérsi-
$os otrajam aspektam - konstitucionalajai doktrinai par vélésanam (ka netie§as vai
parstavibas demokratijas formai) un referendumiem (ka tiesas demokratijas formai).

Ipasa uzmaniba japievér§ 2014. gada 11. julija noléemumam, kura Konstitucio-
nala tiesa noteica no Konstitticijas izrietoSas materialtiesiskas un procesualas prasi-
bas tiesiskajam reguléjumam par referendumu ierosinasanu un sasauks$anu.

Spriezot par dazu “Likuma par referendumiem” normu konstitucionalitati,
Konstitucionala tiesa secinaja, ka referenduma izlemjamie jautajumi ir paklauti no-
teiktiem, konstitucionali pamatojamiem ierobezojumiem attieciba uz referenduma
saturu un formu. Tiesa argumentéja — ta ka Konstitiicija ir vienlidz saistosa nacio-
nalai kopienai, pasai pilsoniskajai nacijai, tas nenozimé, ka nacija varétu referendu-
ma noteikt jebkadu tiesisko reguléjumu péc savas gribas, ieskaitot no Konstitiicijas
izrieto$ajam prasibam neatbilstosu tiesisko reguléjumu.

Konstitucionala tiesa citstarp léma, ka referenduma izlemjamiem jautajumiem
jabut skaidri un neparprotami formulétiem; tie nevar ietvert vairakus satura vai ba-
tibas zina nesaistitus jautajumus, ka ari vairakus nesaistitus Konstitaicijas groziju-
mus vai vairakas nesaistitas likuma normas. Tadé&jadi tiesa novérsa manipulacijas ar
tautas gribu referendumos.

Pédéjo gadu laika, aizstavot demokratiju un tiesiskumu, Konstitucionala tiesa
pievérsusies daziem tiesiskajiem aspektiem saistiba ar Konstitticija noteiktajam prasi-
bam referendumu sasauk$anai un organizésanai, ka ari noteikusi $o procedaru kon-
stitucionalos principus'®. 2019. gada 15. februara nolémuma tiesa atzina, ka Seima
2018. gada rezolucijas par obligata referenduma sasauksanu divas dienas ar divu ne-
délu partraukumu nosacijumi neatbilst Konstitticijai un konstitucionalajam tiesiskas
valsts principam.

2020. gada 30. jalija nolémuma Konstitucionala tiesa atzina, ka Lietuvas Re-
publikas “Likuma par referendumiem” (2018. gada redakcija) pienemsanas proce-
dara nebija atbilsto$a Konstitticijas 69. panta 3. punktam un konstitucionalajam tie-
siskas valsts principam un likuma forma neatbilst Konstitucionalo likumu saraksta

ieklautajam Lietuvas Republikas Konstitucionalajam likumam.

149 2019. gada 15. februara un 2020. gada 30. jdlija spriedumi.
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Turklat 2014. gada 13. oktobra nolémuma par publisko vélésanu komisiju
nosaukumiem Konstitucionala tiesa secindja, ka “Likuma par Eiropas Parlamenta
vélésanam” normas neatbilst Konstitticijai, jo vélésanu komisijas nedrikstéja pieda-
lities vélésanas ar to izvélétajiem nosaukumiem, bet tikai ar alfabéta burtu, ko tam
bija pieskirusi Centrala vélésanu komisija.

Tiesa léma, ka tadéjadi tika apgrutinata vélésanu komisiju sarakstos ieklauto
personu pasivo vélésanu tiesibu istenosana, netika ievéroti vélésanu procesa caur-
skatamibas, kolektivo subjektu vienlidzibas vélésanas un taisnigas konkurences
principi. Citiem vardiem sakot, tiesa konstatéja nevienlidzibu starp vélésanu ko-
misiju un politisko partiju nominétajiem kandidatiem. Tacu tiesa ari secinaja, ka
Eiropas Parlamenta vélésanu likumiba nebija ap§aubama, pamatojot, ka apstridétas
tiesibu normas tika pasludinatas par nekonstitucionalam. Saja gadijuma sabiedribas
intere$u apsvérumi, proti, politiskas varas stabilitate, tika uzskatiti par prioritariem,
jo parstavibas demokratijas butiba nebija parkapta'.

Ieprieks apskatitie Konstitucionalas tiesas nolémumi perfekti ilustré Konsti-
tucionalas tiesas lomu demokratiska veida novérsot apdraudéjumus demokratijai.

Ka atziméjusi Venécijas komisijas locekli, Lietuvas Republikas Konstitucionalas
tiesas attistita oficiala konstitucionala doktrina apliecina, ka jédziens “demokratija”
(ari tadi jedzieni ka “suverenitate”, “republikanisms”, “federalisms” vai “pamattiesibas”),
kuru musu valstu konstitticijas aizsarga ar negrozamibu, gadu gaita bijis paklauts ne-
partrauktai evolacijai (gan starptautiska, gan nacionald limeni), un ta tam jaturpinas
ari nakamajos gados'".

Demokratijas butiba un tas konstitucionalo aspektu evolucija oficialaja kon-
stitucionalaja doktrina sekmé valsts ilgtspéju, ko demokratija veido konstitacijas ka
$ai un nakotnes paaudzém veidota sociala liguma pamatus'>, ka ari nacijas kopéjas
dzives un pasas Lietuvas valsts Konstittcija balstitos pamatus. Turklat ilgtermina
domasana, kas vérsta uz vienotas Eiropas un pasaules nakotni, ka noteikts Latvijas
Republikas Satversmes ievada, ari janem véra; $aja zina konstitucionalajai stabilita-
tei ir stratégiska loma (citstarp pienemot ilgtspéjigu konstitucionalo tekstu un no-

drosinot konstitucionalo nepartrauktibu).

150 Zalimas, 2017.
151 Venice Committee Report on Constitutional Amendment, 2010.

152 Lietuvas Republikas Konstitucionalas tiesas 2004. gada 25. maija spriedums.
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Cehijas Republikas Konstitucionalas tiesas tiesnesis

Pretosanas draudiem demokratijai:
Cehijas Konstitucionalas tiesas viedoklis

|

Meés esam liecinieki zinamam nacionalo demokratiju sabrukumam, kad val-
dibas izpildvaras atzara de facto vara vai publisko diskursu aiznémusie nevalstiskie
dalibnieki marginalizé parlamentus. No otras puses, demokratiskais vairakums rei-
zém tiecas launpratigi izmantot savu léméjvaru, kaitéjot tiesiskumam un individu
pamattiesibam. Abas situacijas iespéjams aicinat izmantot konstitucionalo kontroli,
lai atrisinatu sadursmi starp likumos iestradato “ta briza” publiskas varas darbibu
un konstittcijas kodificétajam vértibam.

Pretstata J. Sumpétera tikai formalajam vai procesualajam garantijam, Cehi-
jas Konstitiicija balstas liberala pienémuma, ka demokratiskais vairakums izmanto
publisko varu, radot, interpretéjot un piemérojot likumus, kas ir paklauti pienem-
tajam mazigajam, “parlaicigajam’, neaizskaramajam materialajam virspozitivajam
vertibam: “Jebkuras izmainas butiskajas, demokratiskai tiesiskai valstij noteiktajas

prasibas ir nepielaujamas”'>* Sis vértibas - ciena, briviba un vienlidziba - konstitu-

153 Cehijas Republikas Konstitlcijas 9. panta otra dala (Akts Nr. 1/1993 Coll.).
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cionalaja demokratija veido visas pamattiesibu iekartas pamatu. Konstitucionalas
tiesas (CKT) ka konstitucionalisma tiesu sarga konstitucionalitati'** var demonstrét
attiecibas starp pretenzijam uz demokratisku likumibu un tiesiskumu praksé. Sads
pamats dod prieksroku risindjumiem, kuros visi ir uzvarétaji, nevis “nulles iznaku-
ma’ risinajumiem.

Ta ir konstitucionalas iekartas ilgtspéjas aizsardziba. Vienigi demokratisko ie-

kartu var uzskatit par likumigu'>®

. Tas norada ari uz pilsona parakumu par valsti, no
ta izriet ari pamata civiltiesibu un cilvéktiesibu un brivibu parakums,'** ka ari nepie-
cieSamiba interpretét demokratijas principus péc bitibas.'” So principu ievérosanas
uzraudziba ir visu tiesu institticiju uzdevums, bet galigais aizsardzibas pienakums ir
CKT, kurai ir ipasa vieta arpus visparéjas tieslietu sistémas. Sads varétu biit ilgtspé-
jigas konstitucionalisma tiesu sistémas sargu pastavigo bazu kopsavilkums: “Aizsar-
gajiet savu neatkaribu un reputaciju, jo to izveidosanai vajadzigi gadi, bet pazaudet
tas var viena bridi. Esiet uzticigi savai konstitucionalajai misijai un nekam citam. At-
balstiet tos, kuri Sobrid paklauti riskam. Ja nedarisiet to Sodien, tad rit nebiis neviena,
kas varetu palidzét jums”"*

Liberalas demokratijas pamatojums nav tas, ka ikviens var aizskart jebko, bet
gan tautas uzticéto pienakumu skaidra pieskir$ana un sadalijums, tautas tiesibas
parsudzeét, izpildot no $adas uzticésanas izrieto$as prasibas.

“Spéles noteikumi” ir trausli. Publiskas varas — gan likumdevéja, gan parvaldes un
tiesu institliciju — apnemsanos garantét visiem piekluvi justicijai jaatspogulo pasaizsar-
gajosa demokratija'®, ko Vaclavs Havels raksturojis ka smalku lidzsvaru starp pamattie-
sibu aizsardzibu un gadijumiem, kad reizém tiesibas var upurét, lai novérstu demokra-
tiskas iekartas Jaunpratigu izmantosanu (draudus tai), tomér nezaudgjot tas identitati.

Konstitucionalas iekartas ilgtspéjas prieksnoteikums ir tas, ka tas vértibam
jabut neskirami savstarpéji saistitam un jabut kopéjam gan nacionalas valsts, gan
parnacionalaja limeni, kopa veidojot daudzlimenu sistému. Valstiskums ir jasaprot
ka atverts un sadarbigs, balstoties viena robezas skérsojosa socialaja liguma. Tapéc
Eiropas Savienibas tiesibu aktu konstitucionalajai kontrolei ir jaatspogulo ari starp

tam pastavosas demokratiskas legitimitates atskiribas.'®

154 Konstitlcijas 83. pants.

155 Spriedums Nr. Pl. US 19/93 (visi Konstitucionalas tiesas nolémumi ir atrodami http://nalus.usoud.cz).
156  Spriedums Nr. PI. US 43/93.

157  Spriedums Nr. US 29/11.

158  Pavel Rychetsky, CKT priekisédétajs Eiropas Konstitucionalo tiesu konferences XVIII kongresa atklaganas runa
2021. gada 25. februari.

159  Ka definéts K. Lévenstein un C. Schmitt.
160  Spriedums Nr. Pl. US 14/14 Eiropas Parlamenta vélésanas.
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]

CKT ir izskatijusi dazas novatoriskas lietas, kuras butiski ietekméjusas tas
turpmako tiesas praksi, atbalstot konstitucionalas iekartas ilgtspéju.

Jau 1993. gada decembri'®' CKT noraidija “veco” likumu formali racionalo li-
kumibu konstitucionala valsti, pamatojoties uz vértibu partrauktibu, tautas suvere-
nitati un likumibas principa ievéro$anu, kas nav neitrals vadoso ideju zina.

Pilsonu atbalstita pretestiba vélesanu tiesibu pazemindsanai varétu ilustrét CKT
pieeju demokratijas principam. Parlaments, reagéjot uz valdibas krizi, ar 3/5 kvalifi-
cétu vairakumu pienéma Konstitucionalo likumu par Parstavju palatas piekta termina
saisinasanu'®”. Likumu bija ieceréts piemérot $ai konkrétajai situacijai, un tas pieprasija
priekslaicigas vélésanas, kaut arl pastavéja divi parasti konstitucionali celi jaunu veé-
lésanu sarikosanai. Parlamentarie$u grupa, kura bija zaudéjusi Parstavju palatas bal-
sojuma par $o likumdosanas priekslikumu, iesniedza prasibu CKT, méginot anulét
$o likumu. Pieteicéju arguments bija, ka So likumu varot saukt par “konstitucionalu”
tikai formas un pienemsanas procediiras zina, bet ne péc butibas, jo tas skarot ne-
vis visparéji definétu adresatu loku un situacijas, bet gan konkréti noraditu subjektu
(2006. gada ievéléto Parstavju palatu) un konkrétu bridi (izbeidzot ta pilnvaru terminu
noteikta datuma), un $ie abi apstakli neatbilstot likumdosanas prasibam, parkapjot
likumu visparibas principu. Pieteicéji siidzéjas ari par to, ka pilsoniem vélétajiem tiktu
atnemtas tiesibas vélét (vai baudit savas izvéles rezultatus) atlikusaja piekta termina
laika. Pretarguments bija tads, ka §o zaudéjumu kompensétu jauna iespéja pilsoniem
vélétajiem izvéléties savus parstavjus.

CKT, neraugoties uz tas apnemsanos ievérot konstitucionalos likumus'®, pa-
zinoja'®, ka likuma, lai ka to nosauktu, atbilstibu Konstittcijai, ja tas pienemts ne-
atbilstosdi noteiktajam parlamenta kompetences tvérumam, var konstatét tikai roku
roka ar Konstiticijas materialo pamatvertibu aizsardzibu (sk. ieprieks). Jau pati liku-
mu visparibas principa parkapsana vien nozimé nepielaujamu likumos balstitas valsts
pastavésanas traucéjumu, kas batu pienemams tikai absolitos arkartas apstaklos, pie-
méram, karastavokla vai dabas katastrofas situacija, un ievérojot saméribas princi-
pam atbilstosas prasibas. Tapéc CKT pasludinaja $o likumu par nekonstitucionalu un
to atzina par spéka neesosu, tiesiskais pamatojums tam bija, ka likums neatbilst regu-

laro veélésanu periodiskumam ka demokratisko véelesanu tiesibu isteno$anas butiskas

161 Spriedums Nr. Pl. US 19/93 Komunistiska rezima nelikumiba.
162 Likums Nr. 195/2009 Coll.

163 Konstitlcijas 88. panta otra dala.

164 Spriedums Nr. PI. US 2/09 Mel&ak.
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garantijas konstitucionalajam imperativam. Likums skara specifisku, nevis normati-
vu situaciju. Tiesa atsaucas uz to, ka nav pienaciga konstitucionala pilnvarojuma to
darit, proti, ad hoc izdot konstitucionalu likumu, un uzskatija, ka $ada konstituciona-
lo pamatveértibu apiesana neatbilst atpakalejosa spéka aizlieguma principam, pilsonu
pamatotas uzticésanas (tiesiskas palavibas) tiesibam brivi vélét, zinot nosacijumus,
ar kadiem veélésanas tiek izveidotas demokratiskas publiskas parstavibas institiicijas,
ieskaitot to pilnvaru terminu.

Sadu iejauksanos parlamenta ka likumdevéja prerogativa attaisnoja demokra-
tiskas tiesiskas valsts butisko, nekados apstaklos neaizstajamo prasibu aizsardziba.
Abus principus novietoja viena limeni. Spriedums izsauca plasas publiskas diskusi-
jas. Dazi ta oponenti runaja par “tiesiskuma uzvaru par demokratiju”. Kops ta laika
CKT ar $adu misiju vairs nav sastapusies. T saglabajusies ka principala lieta augst-
skolu macibu gramatas.'®®

CKT pieeja, sekojot Eiropas vairakumam, bijusi atvérta, bet ari rezervéta (at-
turiga) attieciba uz politiska ekstréemisma apspiesanu noteiktos arkartas apstaklos.

2011. gada novembr1'® CKT léma, ka noteiktas politiskas kustibas veicina-
$anas kriminalizacija nav nekonstitucionala, proti, nav pretruna ar viedoklu plu-
ralismu, politisko spéku brivu konkurenci, diskrimingjosas attieksmes aizliegumu:
politisko minoritasu aizsardziba neatbrivo demokratisku tiesisku valsti, kurai nav
saisto$a neviena ekskluziva ideologija, no tas pienakuma apturét — atbilstosi sameéri-
guma principam un likuma ietvaros — dazus tas pamatprincipus (varda, pulcésanas
briviba utt.). Arilietas visparéjais konteksts ir svarigs, ieskaitot tas lokalizaciju laika,
vietas un jebkuras izpausmes (saistiba ar cilvéku cieSanam pagatné utt.) izteiksmé.

2009. gada marta Cehijas Augstaka administrativa tiesa, atsaucoties uz ECT
spriedumu lieta Zdanoka pret Latviju (2006), noraidija prasibu likvidét Stradnie-
ku partiju $adu apsvérumu dél'’: politiskam partijam ir izskiro$a loma ka demo-
kratiskas sistémas dalibniecém, tam pienakas augsta aizsardziba, un tiesibas uz
pulcésanos var ierobezot tikai tad, ja ir apdraudéta nacionala drosiba, sabiedriska
kartiba vai cilvéki, morale un briviba. Tacu attiecigas politiskas partijas darbibas,
vérsoties pret sistému, nebija bijusas pietiekami intensivas, tapat ari pastavéja al-
ternativs, bet mazak apgratinoss, tomér tikpat iedarbigs lidzeklis ka likvidacija.

Nebija savakts pietiekami daudz pieradijumu par kaitéjumu, un attieciga riciba

165 Paris lietas pievérsas parlamentariesu varda brivibas aizsardzibai, lai nodrosinatu efektivu demokratiska mandata iste-
no$anu (parlamentaras nesodamibas tvérums), lidzdalibas demokratiju utt.

166 Spriedums Nr. IV. US 2011/10 Nacionala pretestibas kustiba.
167  Spriedums Nr. Pst 1/2008/66 Stradnieku partija I.
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nebija piedévéjama Stradnieku partijai, bet tikai daziem tas biedriem. Tapat ari
demokratija nebija paklauta tieSam apdraudéjumam. Tiesa atsaucas uz Likumu
par Vacu nacionalsocialistisko stradnieku partiju Sudetu apgabala (1933), kas pie-
prasa lojalitati demokratijai, jo valsts iejauksanas japamato ar ierobezotu (Sauru)
ta nosacijumu interpretaciju. Péc gada Stradnieku partiju likvidéja.
-
Skiet, Cehijas Konstitucionalas tiesas pretestiba demokratijas apdraudéju-

mam, ko ilustré $is lietas, ir ilgtspéjiga.



2. paneldiskusija

Pamattiesibu ilgtspéja:
pamattiesibu pielagosana
moderno tehnologiju laikmetam

- Vai ir nepieciesamas jaunas
pamattiesibas (pieméram, tiesibas uz
internetu)?

- Pamattiesibu aizsardziba moderno
tehnologiju laikmeta - tiesibas uz
privatas dzives neaizskaramibu (datu
aizsardzibu), izteiksmes briviba; vai
nepiecieS§ams jauns starptautiskais/
konstitucionalais reguléjums vai
ari pastav iespéja piemerot esoso
reguléjumu, to dinamiski interpretéjot?



Ineta Ziemele

Eiropas Savienibas Tiesas tiesnese

Pamattiesibu ilgtspéja digitalaja laikmeta

levads

Meés visi esam vienispratis, ka strauja zinatnes un tehnologiju attistiba ietek-
méjusi masu dzivesveidu. Lai saskatitu atskiribu, pietiek salidzinat to, ka sazinaja-
mies vél tikai pirms 25 gadiem, ar So gadsimtu. Ir daudz prieksrocibu; tehnologija
nodrosina cilvékiem intensivu mijiedarbibu, un ir lielaks caurskatamibas un izpaus-
mes potencials. Tomér ir ari acimredzami riski. Internets ir daudzpuséjs riks. Istais
jautajums ir par to, ka un kadam mérkim cilvéce So riku izmanto.

Ir svarigi atceréties, ka 2016. gada 1. jalija ANO Cilvéktiesibu komiteja pie-
néma Rezoluciju 32/13 par Cilvektiesibu sekmésana, aizsardziba un izmantosana
interneta'®®. Péc §is rezolucijas pienems$anas starptautisko zinu virsraksti zinoja,
ka Apvienoto Naciju Organizacija esot atzinusi, ka tiesibas uz internetu esot cil-
véktiesibas un ka valdibam tagad janodros$ina ikvienam piekluve internetam, jo
tur, kur ir tiesibas, ir arl pienakums. Tacu rezolicija neatspogulo $adu viedok-
li. Konceptuali ANO Cilveéktiesibu komiteja uzskata internetu par instrumentu

un jaunu telpu cilvéku mijiedarbibai, kura cilvéktiesibas jagaranté tiesi tapat ka

168  ANO Generalas Asamblejas Rezollcija 32/13 (2016), The promotion, protection and enjoyment of human rights on the
Internet. A/HRC/RES/32/13.
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bezsaisté. Komitejas nostajas kopsavilkums par jautajumiem, kurus apspriezam
$odien, ir $ads:

Pirmkart, “tas pasas tiesibas, kas cilvékiem ir bezsaisté, ir jaaizsarga ari tiessaisté,
it ipasi - varda briviba, kas ir piemérojama neatkarigi no robezam un jebkada personas
izveléta medija saskana ar Visparéjas cilvektiesibu deklaracijas 19. pantu un Starptau-
tisko paktu par pilsonu un politiskajam tiesibam’, otrkart, ta “atzist interneta globalo
un atveérto raksturu ka dzinéjspéku, kas paatrina attistibu tas dazadajos veidos, tostarp
ka ilgtspéjigas attistibas mérka sasnieg$anai’, treskart, ta “apstiprina, ka kvalitativai iz-
glitibai ir izskirosi svariga loma attistiba un tapéc aicina visas valstis sekmet digitalo
lidzeklu lietosanas prasmes un [..] veicinat pieeju informacijai interneta, kas var bat
svarigs instruments tiesibu uz izglitibu veicinasana”. Visbeidzot, ta uzsver nepieciesa-
mibu péc “visaptverosas, cilvéktiesibas balstitas pieejas, nodrosinot un [..] paplasinot
pieeju internetam, ka ari prasa visam valstim censties parvarét digitalas plaisas daza-
das formas™'®. Internets ir instruments, kas lauj istenot cilvéktiesibas un sekmé attisti-
bu, bet lidz ar spécigakiem instrumentiem pieaug ari valsts un katra cilvéka atbildiba.

Ta ka tehnologiju ietekmé mainijusies vai mainas daudzi cilvéku ricibas modeli,
ir batiski izvertet, vai tie intelektualie ietvari, kas organizejusi miisu ka individu un sa-
biedribas dzivi, aizvien vél ir pietiekami, lai aptvertu zinatnisko un tehnologisko progresu
un to ietekmi uz cilvéku ricibu, vai ari, runajot par tiesam, ir nepiecieSami jauni likumi
un metodologijas. Sodienas konference, ar kuru tiek atziméta Latvijas Republikas Sat-
versmes simta gadskarta, ari vaica, vai digitalais laikmets rada riskus pamattiesibu ilgt-
spé&jai un vai o risku apzinasanas aicina rikoties. Vésture rada, ka progress aizvien bijis
riskiem pilns, un, patiesi, esam pieredzéjusi ari tadas grutibas, kuru dé] beigu beigas ir
pienemti jauni principi un noteikumi. Tapéc ir nepartraukti jaizvérté tie principi,
saskana ar kuriem organizéjam savas sabiedribas, un, lai to izdaritu, esam izveidojusi
gana daudz institaciju. Nevar iztikt bez regulariem musu konstitucionalo iekartu iztu-
ribas testiem. Tiesi otradi, tie pat ir Joti nepiecieSami, jo stagnacija arl nav risinajums.

Pirmkart, es vélétos pievérsties pamattiesibu ilgtspéjas idejai un sniegt dazus
piemeérus, jo starptautisko tiesibu joma $o tematu apspriez jau paris gadu desmitus
un ANO taja ir bijusi loti svariga loma. Otrkart, es apskatiSu jautajumu, par kuru
intereséjas ikviens $aja telpa: vai tiesam ir pietiekami daudz instrumentu, lai savas
kompetences ietvaros sekmétu sabiedribas ilgtspéju digitalaja laikmeta. Méginasu
atbildét uz So jautajumu, izmantojot piemérus no Eiropas Savienibas Tiesas (EST)

un Latvijas Republikas Satversmes tiesas judikatiras.

169 Turpat.
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ligtspéjigas attistibas idejas izveidosanas

Uzdodot jautajumu par cilvéktiesibu ilgtspéju, ir izskirosi svarigi saprast, ko
més domajam, sakot “ilgtspéja”. Te es vélétos atsaukt atmina pirmsakumus, kad saka
paradities ar cilvéktiesibam un ilgtspéjigu attistibu saistitas idejas. Cilvéci Sokéjusas
Otra pasaules kara zvéribas bija pamats cilvéci organizéjoso ideju parvértéjumam,
kas noveda pie atzinas, ka péckara pasaules centra ir jabut atzinai, ka ikviens cilvéks
ir vértiba un ir pelnijis cienu uz vienlidzigiem pamatiem. Tadé] divdesmita gadsim-
ta lielakaja dala liela uzmaniba tika pievérsta individa tiesibam, un $1 perspektiva,
pat digitalaja laikmeta, ir batiska cilvéces attistiba. Tomér iespéjams, ka esam pa-
rak zemu novértéjusi konteksta nozimi individualam izvélém un ricibai. 1986. gada
4. decembri ANO Generalas asamblejas (ANO GA) pienemta Deklaracija par tiesi-

bam uz attistibu'

mazina plaisu starp individu un kolektivo tiesibu jédzieniem un
tvérumu. Deklardacijas (Rezolicija 41/128) 1. pants sniedz sadu definiciju: “Tiesibas
uz attistibu ir neatnemamas cilvéktiesibas, saskana ar kuram ikvienam cilvékam un
visam tautam [autores izcélums] ir tiesibas piedalities, sekmét un baudit ekono-
misko, socialo, kultaras un politisko attistibu, kura iespéjams pilniba istenot visas

cilvéktiesibas un pamatbrivibas.”*”

Tacu jaatsauc atmina, ka 1948. gada Visparéja
cilvéktiesibu deklaracija (VCD) neuzskaita tiesibas uz attistibu ka atseviskas, iespé-
jams - subjektivas - cilvéktiesibas, tomér tautas (sabiedribas) attistibas ideja dekla-
racija paradas paris kontekstos.

Pieméram, deklaracijas 26. pants nosaka, ka tiesibam uz izglitibu “jabat
vérstam uz pilnigu personibas attistibu”'”%. Si pieeja atspogulo ideju, kura balstas
VCD, kas klasificé cilvéka cienu un vienlidzibu cilvéktiesibu izmantosana ka cilvéka
personibas attistibas pamatu. Ideju par personibas attistibu mijiedarbiba ar citiem,
proti, konteksta precizé VCD 29. pants, kas nosaka — “Katram cilvékam ir pienaku-
mi pret sabiedribu, jo tikai taja ir iespéjama vina personibas briva un pilniga attisti-
ba” Nostiprinoties cilvéktiesibu idejai, kura lielu uzsvaru lika uz individa tiesibam
un brivam izvélém, dazkart Rietumu politiskaja un tiesiskaja domasana reakcija uz
VCD 29. pantu bija pretruniga. Koncepts par pienakumiem pret sabiedribu, kura
vienigi iespé&jama cilvéka personibas attistiba, netiek uztverta viennozimigi. Tas ipa-
$i spécigi izpaudas laika, kad pienéma Deklardciju par tiesibam uz attistibu. Tolaik
norisinajas ievérojamas ideologiskas diskusijas par tas patieso nozimi un mérki.

Rietumu valstis uzsvéra, ka butiskas ir sen iedibinatas individualas tiesibas un ka

170 ANO Generalas Asamblejas Rezolcija 41/128 (1986), Declaration on the Right to Development. A/RES/41/128.
171 Turpat.
172 ANO Generalas Asamblejas Rezoltcija 217 a (Ill) (1948), ar kuru ir pienemta Visparéja ANO Cilvektiesibu deklaracija.
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tiesibu uz attistibu atzi$ana nepievieno neko jaunu, jo individualas tiesibas un brivi-
bas ka tadas spéjot virzit progresu. Savukart dazas no jaunajam valstim, kuras radas
Apvienoto Naciju Organizacija noritéjusa dekolonizacijas procesa rezultata, uzska-
tija, ka tiesibas uz attistibu primari paredz vinam palidzibu no pasaules bagatajam
valstim, bez kuras vinu attistiba nav iespéjama, turpretim doma par individualo
brivibu un lidztiesigu dalibu procesos tika nobidita otraja plana. Sis pretrunas un at-
$kiribas, kas izriet no pagatnes pieredzes, it ipasi — kolonialisma laikiem, izskaidro,
kapéc ilgtspéjai vai ikviena individa un tautas ilgtspéjigai attistibai salidzinajuma ar
individualo cilvéktiesibu ideju vajadzéjis vairak laika, lai atrastu vietu starp galvena-
jam idejam, kas virza intelektualas debates par cilvéces attistibas vektoriem.

Tomeér Rezolucija 41/128 piesaka zinamu pareju no ekskluzivi individam pie-
vérsta skatljuma uz holistisku skatijumu uz cilvéktiesibam, kas akcepté cilvéku sav-
starpéjo globalo sasaisti. Holistiskaja perspektiva tiesibas uz attistibu ir cilvéktiesibas
un “visaptvero$s ekonomisks, socials, kultaras un politikas process, kura mérkis ir
nepartraukta visu iedzivotaju kopuma un katra atseviska individa labklajibas uzlabo-
$ana, pamatojoties uz to aktivu, brivu un jégpilnu lidzdalibu attistiba un tas rezultata
iegiito labumu taisniga sadalg”'”*. Sada izpratne par attistibu atspogulojas ari Cilvek-
tiesibu komitejas Rezolicijas 32/13 (2016) formuléjumos un parada to, ka ir iespé-
jams VCD noteiktas tiesibas projicét ar1 digitalaja pasaulé. Tadéjadi Rezolucija 32/13
“pienem 2030. gada ilgtspéjigas attistibas programmu un atzist, ka informacijas un
komunikaciju tehnologiju izplatibai un savstarpéjai globalajai saistibai ir liels poten-
cials paatrinat cilvéces progresu, mazinat digitalo plaisu un attistit zinaSanu sabied-
ribas”'”* Proti, tehnologijas sniedz vél nebijusas iespéjas personibas attistibai, jo cil-
vékam jabut pieejamam zinasanam jaunam kvalitaté un bez lielam robezu barjeram.

Kops 1986. gada Deklardcijas pienemsanas ir nostiprinajies holistisks skatijums
uz cilvektiesibam. Skatpunkta maina muasu intelektualaja paradigma atspogulojas
svarigaja ANO GA 2015. gada 25. septembra Rezolticija 70/1 - Parveidosim miisu
pasauli: ilgtspéjigas attistibas programma 2030. gadam (turpmak - Ilgtspéjigas attistibas
programma).'” Si rezoliicija ilustré progresu izpratné par misdienu izaicindjumiem,
ar kuriem saskaras cilvéce un planéta, un to ka meés varétu uz tiem reagét. Minéta
rezollcija ari uzsver, ka pamats atbilsto$ai reakcijai uz izaicindjumiem ir rodams

visa uzkrataja pasaules pieredzé un zinasanas, kas, citstarp, ietverti:

173 leprieks mineta ANO GA Rezolicija 41/128 (1986).

174 UNESCO nosauc Cetrus galvenos pilarus, kuros jabalstas zinasanu sabiedribam: varda briviba, visparéja informacijas un
zinasanu pieejamiba, kultdru un valodu daudzveidibas ievérosana un kvalitativa izglitiba visiem.

175 ANO Generalas Asamblejas Rezoltcija 70/1 (2015), Transforming our world: the 2030 Agenda for Sustainable Develop-
ment. A/RES/70/1.
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“Apvienoto Naciju Organizacijas Statttu [galvenajos] principos, ieskaitot pil-
nigu starptautisko tiesibu ievérosanu. Tas izriet no Visparéjas cilvéktiesibu dekla-
racijas, starptautiskajiem cilvéktiesibu ligumiem, Takstosgades deklaracijas, ka ari
2005. gada pasaules augstako amatpersonu sanaksmes gala dokumenta. To ietek-
meé ari citi instrumenti, pieméram, Deklaracija par tiesibam uz attistibu'’®; Rio-
dezaneiro deklaracija “Par vidi un attistibu”; Pasaules augstaka limena sanaksme
par ilgtspéjigu attistibu; Pasaules augstaka limena sanaksme par socialo attistibu;
Starptautiskas konferences par iedzivotajiem un attistibu ricibas programma; Pek-
inas ricibas platforma, Apvienoto Naciju organizacijas konference par ilgtspéjigu
attistibu.'”” Sajas nozimigajas konferencés un augstaka limena sanaksmés [apzina-
tie] izaicinajumi un uznemtas saistibas ir savstarpéji saistiti un prasa integretus ri-
sinajumus [autores izcélums]. Lai efektivi vérstos pret Siem izaicinajumiem, nepie-
cieSama jauna pieeja [autores izcélums]. Ilgtspéjiga attistiba atzist, ka nabadzibas
izskausana visos tas veidos un aspektos, cina pret nevienlidzibu valstis un starp
valstim, planétas saglabasana, noturigas, ieklaujosas un ilgtspéjigas ekonomiskas
izaugsmes radisana un socialas ieklausanas veicinasana ir savstarpéji saistitas un
savstarpéji atkarigas.'”®”

Tapat ari llgtspéjigas attistibas programma apgalvo, ka 17 ilgtspéjigas attistibas
meérki un 169 apaksmérki [..] demonstré §Is jaunas, universalas programmas méro-
gu un centienus. Tie tiecas Istenot visu cilvéktiesibas un panakt dzimumu lidztiesi-
bu, ka ari pilnvértigu iespéju nodrosinasanu visam sievietém un meiteném. Tie ir
integréti un nedalami, ka ari izlidzsvaro tris ilgtspéjigas attistibas dimensijas: eko-
nomisko, socialo un vides.'”®

Citiem vardiem sakot, vienlidzigas cilvektiesibu izmantosanas nodrosinasana ir
vienigais veids, ka censties panakt cilvéces, planétas un individualo tiesibu ilgtspéju.
Vienkarsak sakot, més visi esam savstarpéji saistiti; proti, ja dazas partikusas sabied-
ribas iekséji ir salidzino$i vienlidzigas un ievéro videi draudzigus noteikumus, bet
daudzas valstis ar zemiem ienakumiem neievéro vai nespéj ievérot Sos noteikumus,
tas acimredzot nav ilgtspé&jigi un paradigmai ir jamainas.

Lai vérstos pret riskiem un no miisu pagatnes mantotajam acimredzamajam
nevienlidzibam, pasaule ir izvirzijusi sadus ilgtspéjigas attistibas mérkus:

1. meérkis. Visur izskaust nabadzibu visas tas izpausmés;

176 Turpat.
177 Turpat, 11. pants.
178  Turpat, 13. pants.

179 Turpat, skat. rezollcijas preambulu.
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10.
11.

12.
13.

14.

15.

16.

17.

merkis. Izskaust badu, panakt partikas nodro$indjumu un uzlabotu uztu-
ru, veicinat ilgtspéjigu lauksaimniecibu;

meérkis. Nodrosinat veseligu dzivi un sekmét labklajibu jebkura vecuma
cilvékiem;

meérkis. Nodros$inat ieklaujosu un kvalitativu izglitibu un veicinat maz-
izglitibas iespéjas;

meérkis. Panakt dzimumu lidztiesibu un dot iespéju visam sievietém un
meiteném;

meérkis. Nodrosinat iidens un sanitarijas pieejamibu un ilgtspéjigu parval-
dibu visiem;

meérkis. Visiem nodroginat piekluvi uzticamai, ilgtspéjigai un musdienigai
energijai par pieejamu cenu;

meérkis. Veicinat noturigu, ieklaujo$u un ilgtspéjigu ekonomikas izaugsmi,
pilnigu un produktivu nodarbinatibu, ka ari cilvéka cienigu darbu visiem;
meérkis. Veidot noturigu infrastruktaru, veicinat ieklaujo$u un ilgtspéjigu
industrializaciju un sekmét inovacijas;

meérkis. Samazinat nevienlidzibu starp valstim un valstu ieksiené;

meérkis. Padarit pilsétas un apdzivotas vietas ieklaujosas, drosas, pielago-
ties spéjigas un ilgtspéjigas;

meérkis. Nodrosinat ilgtspéjigus patérina paradumus un razo$anas modelus;
meérkis. Veikt steidzamus pasakumus, lai cinitos pret klimata parmainam
un to ietekmi;

meérkis. Saglabat un ilgtspéjigi izmantot okeanus, jiras un to resursus, lai
nodrosinatu ilgtspéjigu attistibu;

meérkis. Aizsargat, atjaunot un veicinat sauszemes ekosistému ilgtspéjigu
izmantos$anu, ilgtspéjigi apsaimniekot mezus, apkarot partuksnesosanos
un noveérst zemes degradaciju, veicinat tas atjaunosanu un apstadinat bio-
logiskas daudzveidibas izzusanu;

mérkis. Veicinat miermiligu un ieklaujosu sabiedribu ilgtspéjigai attistibai, no-
drosinat taisnigas tiesas pieejamibu visiem un izveidot efektivas, atbildigas un
ieklaujosas institiicijas visos limenos [autores izcélums]'®’;

meérkis. Stiprinat globalas partneribas istenosanas lidzeklus un atjaunot

globalo partneribu ilgtspéjigai attistibai.

180  16. mérkis ir ipasi nozimigs tiesu varas lomai uz ilgtspéjigu attistibu vérsta darbiba.
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Nemot véra §is attistibas tendences domasana un praksé, drizak jateic, ka inter-
nets neapdraud pamattiesibu ilgtspeju. Gluzi pretéji, tas, cerams, paatrinajis masu iz-
pratni par pasaules savstarpéjo saistibu un sekméjis jauna veida atbildibas par cilve-
ces un planétas nakotni veidosanos. Ja to adekvati pienem, tas var veicinat ilgtspéjigu

attistibu, ieskaitot cilvéktiesibu vienlidzigu aizsardzibu gan tie$saisté, gan bezsaisté.

Vertibas un tiesu varas loma

Diezgan neatliekams jautajums $ada skatijuma uz pasauli ir par to, vai meés
ikviens pilniba saprotam, kas ir likts uz spéles moderno krizu un izaicindjumu laik-
meta, un es ar to nedomaju internetu. Ar $o jautajumu es pievérsisos pédéjam punk-
tam, proti, konstitucionalo tiesu vai, konkrétak, tiesu ar konstitucionalu jurisdikciju
lomai. Pirms tam izteik$u isu, bet loti svarigu komentaru par vértibam. Misu vés-
ture atklaj, ka cilvéka prats aizvien ir sastapies ar izaicinajumiem, konceptualizéjot
jaunus un nepiecieS$amus jédzienus, lai varétu rast antidotu Siem izaicindgjumiem.
Sodien ilgtspéjigas attistibas definéjums un cilvéktiesibu tvéruma paplasinaganas
darbojas ka reakcija uz masdienu izaicinajumiem. Rietumu pasaule ir lepojusies, ka
ta parstav sabiedribas, balstoties “tadas vértibas ka cilvéka ciena, briviba, demokrati-
ja, vienlidziba, tiesiskums un cilvéktiesibu ievéro$ana’, reagéjot uz abu pasaules karu
zvéribam. Liguma par Eiropas Savienibu (ES) 2. pants'' apliecina, ka 27 dalibvalstu
sabiedribas balstas $ajas vértibas. Tacu ne vienmeér 2. panta saprasana un ievérosa-
na nakas viegli. Eiropas Savienibas Pamattiesibu hartas (Harta)'®?, kura konkretizé
kopéjo vértibu - cilvéktiesibu aizsardzibu -, piemérosana aizvien rada jautajumus
gan nacionalaja, gan Eiropas limeni par to konkrétako tvérumu un pienemamajiem
ierobezojumiem un ES politiskie un likumdos$anas procesi turpina apzinat, kadas
vadlinijas tiem izriet no Hartas.

Neskatoties uz to, ES sabiedribas kopéjs minéto vértibu kodols veidojas un
attistas nepartraukti, pat ja mums ir 2. pants un Harta. Vienlaicigi tiek nepartrauk-
ti vaicats, vai mums patiesi ir kopigas vértibas vai tam ir loma ilgtspéjigas attisti-
bas mérku sasnieg$ana. Dazi ir nopietni noraizéjusies par to, ka misu sabiedribas
parlieka nozimiba tiek pieskirta materidlam vértibam (tadam ka bagatiba, ipasumi,
particiba un individualais komforts). Tiek apgalvots, ka humanisma vértibas (ta-

das ka vienlidziba, ciena, atbildiba par nakamajam paaudzém un empatija) plasaka

181 Liguma par Eiropas Savienibu 2. pants: “Savieniba ir dibinata, pamatojoties uz vértibam, kas respekté cilvéka cienu,
brivibu, demokratiju, vienlidzibu, tiesiskumu un cilvéktiesibas, tostarp minoritadu tiesibas. Sis vértibas dalibvalstim ir
kopigas sabiedriba, kur valda pluralisms, tolerance, taisnigums, solidaritate un kur nav diskriminacijas, ka ari valda
sieviedu un viriedu lidztiesiba.” Eiropas Savienibas Oficialais Véstnesis, (2016) C 202.

182 Eiropas Savienibas Pamattiesibu harta, Eiropas Savienibas Oficialais Véstnesis, (2016) C 202, 391. Ipp.
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nozimé noriet. Latvijas Kato]u baznicas arhibiskaps Zbignevs Stankevics sava jau-
nakaja gramata Quo vadis, Rietumu pasaule? (2022)'® atkarto imperativu atgriezties
pie garigam vértibam un cité Aleksandru SolZenicinu, kurs reiz komentgjis: “Sodien
meés esam materialisma triumfa, humanisma vértibu izzu$anas liecinieki, un man §1
situacija $kiet $ausmiga. Es uzskatu, ja cilvéce nav nolemta iznicibai, tai ir jaatjauno
tas vértibu kopums, proti, garigajam vértibam jabut svarigakam par materialo lab-
klajibu” Pieredze apliecina, ka tur, kur ir jaizvélas starp vértibam vai jarod lidzsvars
konfliktéjosu vértibu starpa, $adi lémumi potenciali var radit risku ilgtspéjai vai
ilgtspéjas nodrosinasanai visiem.

Tapéc jautajumu par konstitucionalo tiesu lomu digitalaja laikmeta var sasau-
rinat, vaicajot, vai tiesas vispar kaut kada vieda ir saistitas ar vértibu svérSanu un
varbtit pat — ar to paplasinasanu, vai ari tiesas Sauri pieméro likumdevéja pienem-
tos likumus. Sis jautajums nav jauns, bet tas ir uzdots dazados veidos un itin biezi
saistiba ar ta dévéto tiesu aktivismu. Es apgalvotu, ka $is jautajums, ko raksturo
20. gadsimta dominéjosa tiesibu izpratne, proti, tiesibu pozitivisma skola, $obrid
ir novecojis. Ikvienas nacijas ilgtspéja ir valsts un tas institaciju, kas ietver ari tie-
sas, pastavésanas jéga. Tapéc, kad konstitucionalajam tiesam ir jaizvérté musdienu
likumu konstitucionalitate, tam ir jaiesaistas konstitucionalo vertibu svérsana tada
veida, kas vestu uz ilgtspéjigu nacionalo un pasaules attistibu, it ipasi ar klimata par-
mainam saistitas lietas (kadu Eiropa ir daudz).

Pieméram, 2007. gada Latvijas Republikas Satversmes tiesa izdarija loti sva-
rigu izvéli, interpretéjot Satversmes 115. pantu, kas paredz “ikviena tiesibas dzivot
labvéliga vide, sniedzot zinas par vides stavokli un riipéjoties par tas saglabasanu
un uzlabosanu”, Orhiisas konvencijas gaisma. Ta atzina nevalstiskas organizacijas
(NVO) subjektivas tiesibas iesniegt konstitucionalo siidzibu par ietekmes uz vidi
noveértéjuma problémam pasvaldibas attistibas planosanas procesa, ja NVO nora-
dijusi vides aizsardzibu ka vienu no tas darbibas jomam savos Statitos'*. Citiem
vardiem sakot, $aja lieta tiesa izvéléjas atzit, ka pienemamibas kritérijam, kas prasa
paradit, ka ir aizskartas personas subjektivas tiesibas, jaaptver ari vides darba iesais-
tita NVO interese. So izvéli iedvesmoja tas, kadu tvérumu tiesa saskatija Satversmes
115. panta, tacu tas nebija acimredzams, ka tiesa varétu taja saskatit ari NVO tiesi-
bas un legitimas intereses. Tomér ir janorada, ka gandriz péc desmit gadiem, kad

kada cita NVO iesniedza prasibu pret Ministru kabinetu saistiba ar CO? izmesu

183 Stankevics, Zbignevs (2022) Quo vadis, Rietumu pasaule? Bernharda Veltes parsteidzosa analize. Riga: Zinatne, 190.Ipp.
184  Satversmes tiesas 2008. gada 17. janvara spriedums lieta Nr. 2007-11-03, 12., 13.1. un 13.2. punkts.
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reguléjumu, kas ir butiska ES tiesibu joma, tiesa neizvéléjas So pasu pieeju un norai-
djja pieteikumu pienemamibas izvértésanas posma'®.

2022. gada EST skatija lietu, kura Vacijas NVO Deutsche Umwelthilfe uzskatija,
ka tai ir subjektivas tiesibas celt prasibu Vacijas tiesas, pamatojoties uz ES regulu, kas
aizliedz noteiktus elementus automasinu motoros, kuros izmanto dizeldegvielu'®.
Kaut ari Vacija $1 lieta apliikota, raugoties no tiesibu uz piekluvi tiesai un subjektivo
tiesibu uzsakt $adus tiesas procesus skatpunkta, un tapéc EST tiesvediba ir atsauce
uz Hartas 47. pantu, ir japatur prata, ka Hartas 37. pants skaidri formulé ilgtspéjigas
attistibas principu, kas jaievéro ari vides aizsardziba Eiropa. Saja lieta Tiesa ari vadi-
jas no Orhiisas konvencijas, kuras gaisma ta interpretéja ES tiesibu normas, konstatéjot,
ka ari no Savienibas tiesibam izriet pienakums nodro$inat sadam NVO pieeju tiesai
vides aizsardzibas stridu gadijumos.

Cits piemérs ir Latvijas Republikas Satversmes tiesas judikatiira attieciba uz
spélu zalém. No diviem svarigajiem spriedumiem, uz kuriem es atsauksos, pédéjo
tiesa taisija ar Covid-19 saistito ierobezojumu konteksta. Tiesa iesaistijas gan mate-
ridlo, gan plasako veértibu skaidro$ana un lidzsvaro$ana. Tiesa sprieda, ka “turklat
lidztekus materialas labklajibas aspektiem jédziens “sabiedribas labklajiba” ietver
arl nematerialus aspektus, kas nepieciesami harmoniskai sabiedribas funkcioné-
$anai. [..] Individa un sabiedribas veseliba ir vértiba, kurai ir neapsaubama loma
sabiedribas labklajibas nodro$inasana, turklat gan tas materialaja, gan nemateria-
laja nozimé. [..] Proti, sabiedribas labklajiba ir vértéjama gan no finansialas, gan
visparcilvéciskas perspektivas.”*” Te Satversmes tiesa dod majienu par to, ka, pat tad
ja ta saprot naudas nozimigumu, tomeér ir citas, iespéjams, svarigakas vértibas, un
iesaistas to abu svérsana un lidzsvarosana. Tiesai tagad ir intrigéjoss pamats, lai at-
tistitu talak to, ko ta nodévéjusi par “visparcilvécisku perspektivu’, kuru var uztvert
ka atsauci uz plasakam cilvéces vértibam.

Runajot par $o pasu tematu, ir vérts pieminét, ka EST nav uzskatijusi, ka tas da-
libvalstis, kuras ir stingri monopola rezimi azartspélu pakalpojumiem, rikotos pretéji
Liguma par Eiropas Savienibas darbibu 49. pantam par uznéméjdarbibas un pakal-
pojumu sniegSanas brivibu. Lieta Garkalns SIA pret Rigas Domi EST atgadinaja, ka
“azartspélu tiesiskais reguléjums ir viena no jomam, kuras dalibvalstu starpa pastav

ievérojamas atskiribas morales, religijas un kultairas apsektos. Ta ka $aja aspekta nav

185  Satversmes tiesas kolégijas 2016. gada 9. maija Iémums par atteik$anos ierosinat lietu. Pieteikums Nr. 59/2016.

186  Eiropas Savienibas Tiesas 2022. gada 8. novembra spriedums lieta Deutsche Umwelthilfe (mehanisko transportlidzek|u
tipa apstiprinajums), C-873/19.

187  Satversmes tiesas 2020. gada 11. decembra spriedums lieta Nr. 2020260106, 17. punkts.
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veikta saskanos$ana, tad katras dalibvalsts zina ir $ajas jomas atbilstosi savai vértibu
skalai izvértét attiecigu intere$u aizsardzibai izvirzamas prasibas™®. Judikatira at-
klaj, ka vienmér pastav izvéle starp svarigam vértibam, kuras ir jalidzsvaro.
Konstitucionalo tiesu tipiski ievérotas metodologijas limeni tiesa var un tai ir
jaiesaistas ilgtspéjigas attistibas izvértéjuma (a) apskatot likumdosanas procesa kva-

litati, (b) analizéjot ierobezojuma likumigo mérki, ka ari (c) vértéjot samérigumu.

Nosléguma piezimes

Visam tiesam, kuru jurisdikcija ietver izvéles izdarisanu attieciba uz to, kuras
cilvéktiesibas vai brivibas katra lieta prevalé, ir potencials iesaistities tiesibu holis-
tiska vai integréta pieméro$ana, un §1 pieeja izriet no ANO veicinatas ilgtspéjigas
attistibas paradigmas. Kad tiesas pamato tiesibu vienlidzibu, tas nostajas ieklaujosa
skatljuma uz sabiedribu pusé, un $ada nostaja neapsaubami atbilst ANO izvirzita-
jiem ilgtspéjas meérkiem, it Ipasi tur, kur politikas veidotaji nav darijusi gana daudz,
lai sekmétu ieklaujosu un lidzdaligu sabiedribu.

Kaut ari ir janovelk robeza starp actio popularis un tiesibu aizskarumu, ilgtspeé-
jas paradigma var pieprasit parvértét tiesu skatijumu uz tiesibu iesniegt sidzibu un
subjektivo tiesibu tvérumu. Lai saprastu, kas ilgtspéjigas attistibas konteksta ir actio
popularis, nepiecieS$ams nopietns intelektuals darbs.

Visbeidzot - tas, ko tiktal esam redzéjusi konkrétaja pamattiesibu un interneta
joma, it 1padi to atspogulojuma EST jaunakaja judikatiira par datu aizsardzibu, ir
vértibu izvéle un aizsardziba. EST ir uzsvérusi, ka datu un privatuma aizsardziba
aizvien ir Rietumu sabiedribas pasaules uzskata pamata. Ka zinams un ka parada La
Quadrature du Net lietas, ari valdibas gust labumu no tehnologijam un sabiedribas
aizsardzibas interesés var ierobezot dazus individuala privatuma aspektus'®*. Un tad
tiesai ir janosaka detalizéts algoritms, kas valdibam jaieveéro, ja tas kadu likumigu
iemeslu dé] varétu apsvért datu vaksanu un saglabasanu. Beigu beigas tiesas, vérteé-
jot valdibu léemumus, izsvérs dro$ibu, privatumu un cilvéces ilgtspéju tehnologiju
sniegto iespé&ju konteksta.

Man $kiet, esmu paradijusi, ka mums ir pietiekami daudz intelektualo instru-
mentu pareizo moralo izvélu izdari$anai ar mérki sekmeét ilgtspéjigu planétas un
cilvéces attistibu zinatnes un tehnologiju laikmeta. Iz8kirosa nozime ir izpratnei un

vélmeli to darit.

188  Eiropas Savienibas Tiesas 2012. gada 19. jalija spriedums Garkalns SIA v Rigas dome, C470/11, 36. punkts.

189  Eiropas Savienibas Tiesas 2020. gada 6. oktobra spriedums apvienotajas lietas La Quadrature du net u.c., C511/18,
C512/18 un C520/18.
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Venécijas komisijas priek$sédéetajas vietniece

Digitala demokratija pret tehnofeodalismu:
pamattiesibas oligarhiska kontrole

Demokratija, cilvéktiesibas un tiesiskums saskaras ar dzilu krizi. Eiropa no-
tiek liels kars$ starp pasreizéjo un bijuso Eiropas Padomes dalibvalsti'*. Lai palidzeé-
tu §im valstim radikalu politisko parmainu laika Austrumeiropa, pirms trisdesmit
gadiem tika nodibinata Eiropas Komisija par demokratiju caur tiesibam (Venécijas
komisija). Venécijas komisijas misija bija sniegt “arkartas konstitucionalo palidzi-
bu” valstim to parejas perioda, kas bija daudzsoloss laiks siem principiem. Sis laika
posms ieziméja ari digitala laikmeta pirmsakumus, kas solija pastiprinatu pilsonu
lidzdalibu demokratiska parvaldé. Tacu $odien Sie ideali sastopas ar nebijusiem

izaicinajumiem.

l. Lielas ceribas attieciba uz demokratiju un digitalo revoliiciju
Venécijas komisijas izveidosana 1990. gada pavasari balstijas parlieciba, ka ilgt-
spéjigam demokratijam nepieciesams konstitucionals ietvars, kas saknojas cilvek-

tiesibas un tiesiskuma. Tika ieceréts, ka Eiropas Cilvéka tiesibu un pamatbrivibu

190  Tas dalibas laika Krievijai vairakkart apturétas balso$anas tiesibas. Péc Krievijas iebrukuma Ukraina Ministru komiteja
2022. gada 16. marta balsoja par Krievijas talitéju izslégsanu no Eiropas Padomes.
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aizsardzibas konvencija (turpmak ari — Eiropas Cilvéktiesibu konvencija, Konven-
cija) bus galigais standarts visas Eiropas Padomes dalibvalstis, bez iznémuma.

Sis bija optimisma uzpliidu laiks, jo Krievija un Austrumu bloka valstis pie-
vienojas Eiropas Padomei, pienemot Rietumu demokratiskos idealus. 2001. gada
prezidents Putins pazinoja, ka Aukstais kars beidzies, ieziméjot, ka $kita, jaunu sa-
darbibas laikmetu.'" Bijusas padomju bloka valstis pievienojas Eiropas Cilvéktie-
sibu konvencijai, oficiali piepemot pilsoniskas un politiskas tiesibas, kuras balstas
demokratija, ieskaitot butiskas tiesibas uz varda, uzskatu un informacijas brivibu.

Sis laikmets ieziméja ari digitalas revoliicijas aizsakumus un sekojoso “demo-
kratizaciju’, ko uzskatija par celu uz godigaku, taisnigaku pasauli. Acimredzot, mér-
kis bija parnest pamattiesibas uz digitalo telpu, kas, ka izradijas, nebija ne ilgtspé-
jiga, ne taisniga. Pastav milziga plaisa starp pécpadomju laika cerigajam gaidam
un $odienas realitati. Tolaik Krievijas politiki atzina, ka briva faktiskas informacijas
plisma par situaciju padomju sabiedriba palidzéjusi izbeigt komunistu diktataru,
uzsverot informacijas transforméjoso spéku, sagraujot totalitaros rezimus.'**

Tacu Krievijas Federacijas trajektorija ir dramatiski mainijusies. Pieaugosa
autoritarisma tendences redzamas tados represivos likumos ka 2019. gada “Liku-
ma par suveréno internetu’,'”* kas lauj valdibai arkartas situacijas atslégt Krievijas
internetu no globalas datplasmas. Interneta pakalpojumu sniedzéjiem tiek pra-
sits instalét programmatiiru, kas lauj valstij izsekot, filtrét un parvirzit datplasmu.
Si tehnologija lauj Roskomnadzor, valsts telekomunikaciju sargsunim, blokét par
apdraudosu uzskatitu saturu un paléninat noteiktus pakalpojumus, pieméram,
YouTube un Facebook, lietotajiem to nezinot. Péc iebrukuma Ukraina Krievijas Kri-
minalkodekss ieviesa bargus sodus par armijas “diskreditésanu’, efektivi apklusinot
citadi domajosos un samazinot lidz minimum pretestibu pret karu iek§zemé.'**

Otra frontes linijas gala Ukrainas valdiba izmanto tadas socialo mediju platformas
ka Twitter, Instagram, TikTok, un YouTube, lai vérstos pret Krievijas propagandu un pie-
saistitu rietumu atbalstu, nodrosinot kara palik§anu pasaules uzmanibas centra. Si stra-
tégija nodrosinajusi piekluvi realaja laika kara notikumiem, radot emocionali uzladétu,

apjoma nelielu saturu, kas savacis miljoniem skatijumu un veidojis sabiedribas uztveri.

191 J. Hooper and K. O’Flynn, Russia Exploits the War Dividend, The Guardian, 26 Sep. 2001. (https://www.theguardian.
com/world/2001/sep/26/afghanistan.russia)

192 Romankoy, L. (2000). Opening Totalitarian Societies to the Outside World: A View from Russia. In: Power, S., Allison, G.
(eds) Realizing Human Rights. Palgrave Macmillan, New York.

193 Grozijumi Krievijas pastavosaja likumdosana, kas at]auj interneta uzraudzibu un pieskir Krievijas valdibai tiesibas atdalit
Krieviju no paréja interneta, tostarp, izveidot Doména nosaukumu sistémas nacionalo atzaru.

194 2022. gada 4. marta Valsts Dome pienéma Krievijas Federacijas likumus Nr.31-FZ un Nr.32-FZ , kurus Federacijas padome
apstiprinaja un Krievijas prezidents parakstija. Pirmais likums pievienoja Krievijas Federacijas Administrativo parkapumu ko-
deksam 20.3.3. un 20.3.4. pantus, bet otrs papildinaja Krievijas Federacijas Kriminalkodeksu ar 207.3., 280.3. un 284.2. pantu
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Sis apraksts par to, ka pasaules véstures notikumi izvérsas sociilajos medijos, ilus-
tré to, ka tehnologiska attistiba un digitalo impériju rasanas parkapj tradicionalu varas
struktiiru robezas, pirms divdesmit gadiem $adu attistibu tikpat ka neparedzéja. Socialo
mediju platformas kluvusas par galveno politisko debasu arénu un, ka tadas, par primaro
politiskas informacijas avotu.'* Batiba tas ir kaujaslauks, kura norit cina par sabiedribas
viedokla veidosanu. Saja konteksta globalajiem tehnologiskajiem gigantiem ir milziga
ietekme, kontroléjot informacijas ekosistému un turot sava Ipasuma resursus un varu,
kas sacengas ar nacionalajam valstim. Sie tehnologiju oligarhi kluvusi par neatkarigiem,

starptautiskiem spélétajiem, kuri parveido suverenitates un parvaldibas dinamiku.

Il. Pamattiesibu parcel$ana uz digitalo vidi

Pamattiesibu parcel$ana uz digitalo vidi ietver tiesibu uz privatumu aizsardzi-
bu, datu aizsardzibu, ka ari varda un informacijas brivibu, it ipasi, sparigas politiskas
diskusijas, kas iesaista pilsonus demokratijas veidosana un cilvéktiesibu stiprinasa-
na. Venécijas komisija ir uzsvérusi, ka dazas demokratijas digitalie riki kluvusi par
domingjoso politiskas mijiedarbibas platformu un stiprinajusi kritisku attieksmi
pret valdibu."® Ar Eiropas Cilvéktiesibu konvenciju saistitaja jurisprudencé politis-
ka runa ienem augstako vietu aizsardzibas hierarhija. Politiskais diskurss ir gluzi vai
neaizskarams muasdienas, kad spriedze ir liela, nedrosiba pieaug un ir padzilinata
vajadziba daudzpusigi apsvért problémas.

Sparigas politiskas diskusijas ir iedomajamas tikai tad, ja tiek ievérotas sabied-
ribas tiesibas sanemt jebkura veida informaciju un idejas. Tas atbilst tiesu praksei
attieciba uz Konvencijas 10. pantu, kas aizsarga ne tikai labvéligi uztvertus uzskatus,
bet ari tadus, kas “apvaino, Sokeé vai satrauc™'”” Tomér pasreizéjos draudus sparigam
publiskam debatém interneta rada ne tikai autoritaru valdibu pienemtie represi-
vie likumi kritikas cenzésanai, bet, ne mazaka méra, interneta pasaulé dominéjosas
milzigas globalas korporacijas.

Venécijas komisija 2019. gada zinojuma'*® izcéla nopietnus izaicinajumus, ko rada
paris loti ietekmigi privati spélétaji, kuriem burtiski pieder internets un kuru intereses
tiecas sadurties ar gan pilsoniskajam, gan politiskajam tiesibam. Tehnologiju oligarhu

loma sabiedriba klst aizvien nozimigaka, jo tie kontrolé platformas un pakalpojumus,

195 Joint report of the Venice Commission and of the Directorate of information society and action against crime of the
Directorate General of Human Rights and the Rule og Law (DGI) on the use of digital technologies and elections, CDL-
AD(2019)016, paragraph 35.

196 CDL-AD(2020)037, paragraph 5.

197 Handyside v. The United Kingdom, no., 5493/72, 7 December 1976, ECtHR.

198 Venécijas komisija 2019. gada pienéma kopéju zinojumu ar Eiropas Padomes Informacijas sabiedribas direktoratu par
digitalajam tehnologijam un vélésanam (CDL-AD(2019)016.
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kuros norit komunikacija, informacijas meklésana un publiskas debates. Vienlaikus sie
uznémumi darbojas (dazada méra) biznesa modeli, kas balstas péc iespéjas lielaka ap-
joma informacijas par lietotajiem apkopo$ana un analizé. Tiktal tehnologiju gigantiem
bijusi nepieredzéta iespéja ietekmét cilvéktiesibas un demokratiskos procesus attieciba
uz miljoniem cilvéku, darbojoties arpus demokratiskas kontroles.

Valsts instittciju loma galvenokart aprobezojas ar piekluves saturam nodro-
$inadanu, visparigi atbalstot varda brivibu un tiesibas uz informaciju tie$saisté. Sis
pienakums prasa veikt pasakumus, lai praksé nodrosinatu pamattiesibas tiessaisteé.
Eiropas Cilvéktiesibu tiesa apstiprinajusi, ka “internets tagad kluvis par vienu no
galvenajiem lidzekliem, ar kuriem individi realizé savas tiesibas uz varda un in-
formacijas brivibu, sniedzot butiskus rikus dalibai ar politiskiem jautajumiem un
visparéjas nozimes jautajumiem saistitas darbibas un diskusijas” '*°

Ierobezojumi varda brivibas istenosanai nedrikst apdraudét tiesibas uz varda
brivibu, uzskatiem un informaciju. Lai iejauksanas atbilstu cilvéktiesibam, tai ir ja-
but noteiktai ar likumu legitima mérka laba un jabut nepiecieS$amai demokratiska

sabiedriba, ka arl samérigai ar legitimo mérki

lll. Interneta divejada daba

Tie$saistes platformas, kas biezi salidzinatas ar publiskiem pilsétu laukumiem,
pamatigi parvértusas komunikaciju, mainot veidu, ka iespéjams veidot sabiedribas
viedokli, vienlaikus nodrosinot lidzeklus realitates sagrozisanai lidz $im nepieredzéta
meéra, ik dienu izvietojot simtiem ierakstu un videoklipu. Digitalo tehnologiju laun-
pratiga izmato$ana, lai manipulétu ar faktiem, izplatitu dezinformaciju stratégiski ko-
ordinéta veida un veiktu novérosanu, ievacot informaciju no (un par) pilsoniem, ir
ietekméjusi cilvéku uzticésanos demokratiskam institiicijam un tiesiskumam.*”

Ka véra nemami pieméri minama Cambridge Analytica slepena Facebook datu
izmanto$ana vélésanu ietekmeésanai, tapat ari gan neatkariga, gan valdibu atbalstita
tro]lu un botu stratégiska izmantosana nesaskanu un maldinosas informacijas izplati-
$anai.””! Jédziens “izsekojosais kapitalisms” izce]*** tehnologiju oligarhu nepieredzéto
ietekmi*® sabiedriba, politika, uznémeéjdarbiba un tehnologija, lielako tiesu darbojo-

ties arpus demokratiskas parraudzibas. Briesmas ir taja, ka platformas un tehnologiju

199  Cengiz and Others v. Turkey, judgment of 1 December 2015, §§ 49 and 52).
200 CDL-AD(2020)037, paragraph 14.
201 Kapczynski, Ami, “The Law of Informational Capitalism”, Yale Law Journal, 2020, 129:1461

202 Zuboff, Shoshana The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power,
Amazon, 2018.

203 Tadi ka: Marks Zakerbergs (Facebook, Instragram, Whatsapp), Elons Masks (Twitter), Dzefs Bezoss (Amazon), Sems
Altmans (Open Al).
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kompanijas parnem sava ipaSuma privatu informaciju, jo tam ir briva piekluve tai,
izturoties pret privatu pieredzi ka pret “izejvielam” datu fabrikam. Personas datu eks-
pluatacija ir oligarhiskas varas pamats un ir dévéta par “21. gadsimta elektribu”**
Interneta divéjada daba ir skaidra: tas var pastiprinat demokratiju, izvérsot pa-
mattiesibas digitalaja joma; tomér tas ari lauj publiskas un privatas varas neséjiem
cenzét informaciju, novérot un manipulét ar uzvedibu*®. Tie pasi riki, kas veicina
publisko diskursu, var ari to graut, radot bitiskus izaicinajumus demokratiskai par-

valdibai un individualam brivibam.

IV. Méginajumi regulét runu tiessaiste

Runas regulésana socialajos medijos ir méginajumi kontrolét, ko drikst un ko
nedrikst sacit tie$saisté. Tacu institticijas nedrikst iejaukties runa vai satura, ja vien
tas nav strikti nelikumigs, pieméram, neslavas cel$ana, kiidis$ana uz vardarbibu, bér-
nu pornografija, rasistisks vai ksenofobisks saturs. Tas atbilst Digitalo pakalpojumu
aktam (DPA), kas ir butiska dala Eiropas Savienibas centienos novérst nelikumigas
un kaitigas darbibas tie$saisté un dezinformacijas izplatiSanu. DPA paredz piena-
kumus loti lielam tieSsaistes platformam un meklétajprogrammam nepielaut to sis-
tému Jaunpratigu izmanto$anu, veicot riska izvértéjuma balstitas darbibas, tostarp
neatkarigus auditus to riska vadibas pasakumu parraudzibai.

Platformam jasamazina tadi riski ka dezinformacija, manipulacija vélésanas,
kibervardarbiba pret sievietém vai tie$saisté nodarits kaitéjums nepilngadigajiem.
DPA neievérosana var novest pie Eiropas komisijas piemérotas soda naudas lidz 6%
no VLOP (loti lielu tiessaistes platformu) un VLOSE (loti lielu meklétajprogrammu)
globala apgrozijuma. DPA ir tiesiski saistoss visas ES dalibvalstis un attiecas uz visiem
starpniekuznémumiem, kuri piedava savus pakalpojumus individiem ES. Tacu DPA
nosaka darbibas jomu ari viesosanas pakalpojumu sniedzéjiem, kuri var ari iznemt
saturu, kas parkapj pasas platformas noteikumus un nosacijumus, — un te ir probléma.

DPA ir abpusgriezigs zobens: tas faktiski pieskir lieliem uznémumiem tiesai
lidzigu lomu, prasot tiem riipigi izlidzsvarot varda brivibas ierobezojumus. Sada
pieeja sava butiba ir riskanta, jo ir maz ticams, ka uznémums, kuram draud pamati-
gas soda naudas, uznemsies riskus par labu sparigam, atklatam politiskam debatém.
Pasreizéja spécigu, polarizétu uzskatu klimata ir iemesls baidities, ka ierobezojumus

noteikts politiski ievirzita iejauksanas, nevis pieradijumos balstita pieeja.

204 R. Sharma, When Will the Tech Bubble Burst, The New York Times, Aug. 5th 2017.
205 CDL-Ad(2020)037, paragraph 12.



Turklat vieso$anas pakalpojumu sniedzéju darbibas joma atbilstosas runas pa-
radigmas noteik$ana sava biitiba ir bistama. Siem pakalpojumu sniedzéjiem to plat-
formas var but pasiem sava politiska dienaskartiba. Tad obligati jaapsver uzskati,
kas tiek izdzésti, pamatojoties uz kadu maksligi izgudrotu moralistu paradigmu, bet
kuri ir sabiedribas interesu loka.

Neviens interneta satura reguléjums nedrikst klat par cenziras riku, spiezot
tieSsaistes platformas monitorét lietotaju runu un proaktivi ierobezot saturu. Atbil-
sto$a politiskas runas aizsardziba prasa neaizmirst ar 10. pantu saistitas jurispru-

dences pamatprincipus un pielaut tikai nelikumiga satura iznemsanu.

V. Bistams solis nepareizaja virziena (2014. gads)

Digitalaja laikmeta interneta nevainojama atmina ir simboliska. Sava 2014. gada
sprieduma Eiropas Savienibas Tiesa iedibinaja jaunas tiesibas tikt aizmirstam meklé-
tajprogrammu konteksta saistiba ar klidainas informacijas publicé$anu.

Eiropas Savienibas Tiesa (EST) pasludinaja vésturisku spriedumu 2014. gada
13. maija attieciba uz datu aizsardzibu un “tiesibam tikt aizmirstam” interneta lieta
“Google pret Spaniju”.?* EST léma, ka individiem - noteiktos apstaklos - ir “tiesibas
tikt aizmirstam” un ka Google ir jaizdzeés tadi dati no meklésanas rezultatiem, kas ir
“neatbilstosi, nebutiski vai vairs nav butiski’, ja kads sabiedribas loceklis to pieprasa.
Par neizpildi var tikt piemérots naudas sods. Sis nolémums izplatija triecienvilnus
Eiropa un vinpus tas. Daudzi uzskatija, ka tad, kad generaladvokats sniedza savu
viedokli lieta “Google pret Spaniju” 2013. gada junija, ta bus pédéja nagla, kas iedzita
pretrunigo, ES 2012. gada lerosinataja datu aizsardzibas regula paredzéto “tiesibu
tikt aizmirstam un tiesibu uz izdzésanu” zarka.*””

Daudzi bija patiesi nobazijusies par to, ka interneta laikmeta vinu personiskas
dzives kluvusas parak publiskas. Tomér tiek apsaubits, vai neérta informacija batu
jaiznem atbilstosi privatpersonas, kura uztur tadu meklétajprogrammu ka Google,
lémumam. Iespéjams, EST $aja maija sprieduma spérusi bistamu soli, paklaujot ap-
draudéjumam sabiedribas tiesibas sanemt informaciju un idejas no interneta, kas,
neraugoties uz daudzéjadiem draudiem tiesibam uz privatumu, ir visdemokratiska-
kais pastavosais forums, kura realizét varda brivibu.

Péc tam, kad “tiesibas tikt aizmirstam” tika atzitas EST praksé, tas ipasi nostip-

rinaja Visparigas datu aizsardzibas regulas 17. panta.

206  Case C-131/12 Google Spain SL, Google Inc. v. Agencia Espariola de Proteccién de Datos (AEPD) and Mario Costeja
Gonzélez, judgment 13th May 2014. Skat: https://www.venice.coe.int/webforms/documents/?pdf=CDL-JU(2014)014-e

207 Ibid.
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“Tiesibas tikt aizmirstam” tikusas saistitas ar Konvencijas 8. pantu (tiesibas uz
privatas dzives neaizskaramibu) un, konkrétak, tiesibam uz reputacijas neaizskara-
mibu. No tiesas judikatiiras neizriet patstavigas tiesibas tikt aizmirstam. Eiropas Cil-
véktiesibu tiesai lagts lemt par tiesibam tikt aizmirstam no tadu individu skatpunkta,
kuru personisko informaciju atklajusi zinu dienesti un meklétajprogrammu operatori
un kuri stdzéjusies par to tiesibu uz reputacijas neaizskaramibu parkapsanu,*® vai
ari interneta pieejamo laikrakstu vai Zurnalistikas arhivu administratoru skatpunkta,
kuri stidzéjusies par to varda brivibas un tiesibas sniegt informaciju aizskar$anu.*

Batisks $is tiesu prakses aspekts ir tads, ka ta var novest pie véstures parraksti-
$anas. Pieméram, potencialiem valstisku amatu kandidatiem tagad ir riks, ar kuru
pielagot meklésanas rezultatus ta, lai sabiedribai viegli pieejama batu tikai labveéliga
informacija. Pirms pirma EST nolémuma 2014. gada ES generaladvokats apgalvo-
ja - tas, ka meklétajprogramma apspiez legitimu publiski pieejamu informaciju,

“butu pielidzinams cenzurai’.

VI. Tehnologiju oligarhi: sadarbiba ar valdibu informacijas
plusmas ierobeZosana

2014. gada iedibinata jurisprudence izraisija milzigas diskusijas par lielo uz-
némumu iesaistidanu sadarbiba ar valdibu informacijas pliismas ierobezosanai. Sis
nolémums licis apSaubit, vai tiesa rikojusies gudri, atstajot Google rokas vértéjumu,
vai siidziba apmierinama vai né, laujot “izlidzsvarot” tiesibas attieciba uz tadu satu-
ru, kura pirmpublicétajs tas nav bijis. Tas, ka Google un citas meklétajprogrammas
péksni nonakusas pozicija, kas tam lauj izvéléties, ko citi cilvéki ieraudzis, ierakstot
kada individa vardu, joprojam rada vislielakas bazas. Kops ta laika Google uzlikts
pienakums but pirmajam $kiréjtiesnesim, lemjot, ko dzést un ko nedzést.

Turklat Google ir privats uznémums, un ta biznesa intereses var nemt parsvaru,
iznemot saturu, pat likumigu, lai izvairitos no lielam soda naudam, pat uz sabiedri-
bas tiesibu sanemt dazada veida informaciju rékina.

Vienas no satraucosakajam sprieduma sekam ir ta ietekme uz politisko runu
un procesiem. Apgalvots, ka §is parak talu aizgajusais spriedums visdrizak palidzés
varenajiem parrakstit vésturi, nevis dos individiem lielaku ietekmi par savam ties-

saistes identitatém. Jo vairak tehnologiju uznémumi centisies kontrolét tie§saistes

208 Sk., pieméram, ECtHR, Wegrzynowski and Smolczewski v. Poland, no. 33846/07, 16 July 2013; ECtHR, Fuchsmann v.
Germany, 71233/13, 19 October 2017; ECtHR, M.L. and W.W. v. Germany, 60798/10 and 65599/10, 28 June 2018; ECtHR

209 Sk., pieméram, Hurbain v. Belgium, 57292/16, 2023. gada 4. jalija ; ECT, Mediengruppe Osterreich GmbH v. Austria,
no. 37713/18, 2022. gada 26. aprilis; ECT, Biancardi v. Italy, no. 77419/16, 2021. gada 25. novembris, kuros ECT konk-
retizéja, ka lidzigas problémas var rasties ari attieciba uz interneta meklétajprogrammu nodrosinatajiem.

95



saturu, jo augstaks tiessaistes vietnu lietotaju pascenziras risks. Bazas par privatu-
mu un bailes no profesionalas vai valdibas negativas reakcijas palielinas pascenziru.

Ir bistami un neizpildami uzlikt atbildibu starpniekiem, pieméram, tehnologi-
juuznémumiem, nosakot, kada informacija ir sabiedribas interesés. Jebkuri lémumi
par satura pieejamibu tieSsaisté ir japienem kompetentai tiesu iestadei; privatiem
uznémumiem nevajadzétu but tada pozicija, kura tie spélé tiesnesi, zvérinatos vai

bendi attieciba uz informacijas pieejamibu tiessaisteé.

VII. Risks noreducét publisko diskursu lidz dezinficétai bezkonfliktu telpai
Lietotaji, baidoties no to satura iznemsanas, var kerties pie eifémismiem, ne-
aizskaro$iem un izvairigiem izteicieniem un, galu gala, pascenziras, lai izvairitos
no blokésanas vai sankcijam. Taja dinamiski atbalsojas Dzordza Orvela antiutopija,
romans “1984”, kura kritiskas domasanas ierobezos$anai tika izveidota “jaunruna’,
kontroléta valoda ar vienkar$otu gramatiku un ierobezotu vardu krajumu.

Ar Eiropas Cilvéktiesibu konvenciju saistitaja jurisprudencé politiska runa tiek
vertéta ka tada, kas pelna visaugstako aizsardzibu, lai veicinatu kritisko domasanu
un sauktu iestades pie atbildibas.?’® Tomér slidena taka no satura iznemsanas uz
“jaunrunas” ekvivalentu ir bistama. Kad pilnvarojums cenzét ir paplasinats, to ir
gruti pagriezt atpakal un to médz izmantot launpratigi. Augstakais risks ir kon-
formisma kultara, kas noslapé kritiskus uzskatus. Kritika ir butiska demokratiska
parvaldiba, ta kalpo ka mehanisms varas sauksanai pie atbildibas. Ta¢u varas daba ir
apspiest citadi domajosos un izvairities no atbildibas par apsaubamiem lémumiem.

Pirms tris gadsimtiem DzZeims Medisons, viens no ASV Konstitacijas radita-
jiem, uzsvéra, ka zinasanas aizvien valda par nezinasanu. Vin$ mudinaja pilsonus
pilnvarot sevi caur zina$anam, ja tie vélétos valdit pasi.*! Informacijas plasmas caur
digitalajam iericém ir ka okeana straume, tacu, lai tai batu kada veértiba politiskas
debatés, ta ir jakontekstualizé, kritiski jaizvérté un atklati jaapstrid. Jégpilnam poli-
tiska debatém nepiecieSama dazadu un pat galéju viedoklu lidzaspastavésana, jo ti-
kai caur pretéju ideju sadursmém sabiedribas var parbaudit savus principus, uzlabot
politiku un nostiprinat demokratiskos procesus.

Tacu parmeériga satura iznemsana vai parlieku plasa naida runas interpretacija
batiski apdraud $o procesu. Kaut ari ir butiski pasargat individus no kaitéjuma, pa-

stav risks, ka sadi méri var apslapét legitimu diskursu un apklusinat citadi domajoso

210 Thorgeirsdottir, Herdis, Journalism Worthy of the Name: Freedom within the Press and the Affirmative Side of Article
10 of the European Convention on Human Rights, Kluwer Law International, 2005.

211 James Madison to W. T. Barry, 4 Aug. 1822, Writings 9:103--9
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balsis. Pretrunigu vai neértu ideju apspie$ana nav novest pie konformisma, saardot
veseligu viedoklu apmainu, kas demokratijai ir vitali svariga. Tiesi tapéc pareiza
lidzsvara atrasana ir jauztic tiesu varai, nevis privatiem tehnologiju uznémumiem.
Lémumi par to, kas ir naida runa, kaitigs saturs un pienemams diskurss prasa rapi-
gu, objektivu izspriesanu, kas balstas iedibinatos tiesibu principos un cilvéktiesibu
standartos. Uzticot $adu varu uz pelnas gadanu orientétam korporacijam, rodas pat-
valigas piemérosanas un atklatibas trakuma risks, ka ari risks, ka tas varétu uzskatit,
ka pasu intereses ir parakas par sabiedrisko labumu.

Sada varas par komunikaciju un informaciju koncentracija atsauc atmina Dzordza
Orvela un Oldesa Hakslija paustos bridindjumus. Sie abi rakstnieki bija viedi vizionari,
un vinu teorijas ir arkartigi butiskas masdienas. Orvela romana “1984” valdibas kon-
trolétas valodas un komunikacijas mérkis ir apspiest citadi domajosos un izskaust kri-
tisku domasanu, izveidojot sabiedribu, kura individi vairs nespéj noformulét pretestibu.
Misdienas, kad valdibas vairs nav vienigie spélétaji, tehnologiju uznémumiem ir lidziga
vara, izlemjot, kadas saturs ir redzams, iznemts vai apspiests. Sis modernais “jaunrunas”
paveids rada risku, ka publisks diskurss varétu tikt reducéts lidz dezinficétai bezkonflik-
tu telpai, kura nepastav demokratijas veselibai nepiecieSamas sparigas debates.

Hakslija “Briniskiga jauna pasaule” ir véls viens pamacoss stasts. Orvels bri-
dinaja par klaju apspie$anu, bet Hakslijs iztélojas nebeidzamu izklaizu iemidzinatu
sabiedribu, kura kritiska domasana noslikusi izklaidés. Masdienas tehnologiju uz-
némumi dominét infoizklaides industrija, novirzot sabiedribas uzmanibu prom no
neatliekamiem politiskiem jautajumiem uz sensacionalu vai trividlu saturu. Sida
apspiesanas un uzmanibas novérsanas kombinacija rada digitalo vidi, kura plaukst
konformisms, bet citadas domas tiek marginalizétas.

Uzticot tiesu varai atbildibu par izteiksmes brivibas un satura regulacijas lidz-
svaroSanu, sabiedribas var efektivi vérsties pret §im distopiskajam tendencém. Tiesu
vara, kas ievéro taisniguma, atklatibas un atbildibas principus, spéj labak orientéties
$ajos sarezgitajos jautdjumos neka uz pelnas giisanu orientétas struktiiras. Si pieeja
nodrosina demokratijas idealu, kritiskas domasanas un informacija balstitu debasu
saglabasanos digitalaja laikmeta, pasargajot sabiedribu no parliekas cenziiras un no-

macosas infoizklaides kopainas raditas uzmanibas novérsanas stindzinosajam sekam.

VIII. TieSsaistes teritorijas mitosi “dzimtcilveki”
vai pilsoni ar pamattiesibam?
Tadu starptautisko tehnologiju korporaciju ka Google, Meta, Amazon vai

Microsoft riciba ir milzigi resursi ar plasam lietotaju bazém, un tam ir batiska ietekme

97



uz tiesaistes satura moderésanu, datu privatumu un algoritmu uzbivi. Sie fakti izvirza
steidzamus jautajumus par atklatibu, atbildibu un, ne mazak svarigi, par spéju manipu-
lét ar sabiedrisko domu. Socialo mediju politiska ietekme ir neapstridama. Ta, patiesi,
ir vieta, kur pasaules notikumi ne tikai izvérsas, bet ari tiek ietekméti. Daudzéjada zina
tas ir plass socials eksperiments ar cilvéci.

Tehnologiju oligarhiem ir vara veidot ne tikai digitalas jomas, bet arl misu
pasaules socialo un vides struktaru. Digitalo vidi var salidzinat ar feodalas varas
struktiiru, kura tehnologiju oligarhi uzskata savas platformas par plasam tiessaistes
teritorijam, kuras mit dzimtcilvéki, nevis ar pamattiesibam apveltiti individi. Cilve-
ki iznoma sevi, savas tiesibas, savus datus digitalajiem feodaliem apmaina pret to
platformu izmantosanu. Atbilstosi $im tehnofeodalisma skatljumam varétu teikt, ka
digitalas hierarhijas un atkaribas ir kluvusas parakas par demokratisko parvaldibu
un pamattiesibu aizsargasanu.

Turpinot digitala feodalisma metaforu, valdibas ir “kronis”. Valdibam jaatrod
kontroles uzturésanas veidi, izmantojot reguléjumu, nodok]us un tehnologisko mo-
nopolu izjauksanu. Paris tehnologiskie giganti, kuri ir pasaules bagatako uznému-
mu vida, ir strauji konsolidéjusi ekonomisko, kultiiras un politisko varu nebijusa
meéroga. Visu $o oligarhiju dabiskais imperativs ir saglabat savu varu.

Saskana ar starptautiskajam tiesibam valstim ir jaievéro cilvéktiesibas un, ka
skaidri pateikts Konvencijas 1. panta, sava jurisdikcija ikvienam janodrosina Kon-
vencija noteiktas tiesibas un brivibas, tostarp tiesibas uz varda, uzskatu un informa-
cijas brivibu. Lielakais izaicinajums, ar kuru Sobrid saskaramies, ir valsts institaciju
vajums iepretim tehnologiju oligarhu milzigajai varai. Ir batiski atjaunot demokra-
tijas, cilvéktiesibu un tiesiskuma principos balstito lidzsvaru starp valstim un kor-
poracijam, lai vérstos pret $o struktiru monopolistisko kontroli.

Krievijas iebrukums Ukraina uzsver to, cik steidzama ir Eiropas demokratisko
veértibu aizstaviba. Uzreiz péc pilna méroga iebrukuma Ukraina 2022. gada viens no
galvenajiem starptautiskas sabiedribas ieviestajiem mériem bija Krievijas oligarhu
aktivu iesaldéSana arzemés. Mérkis bija apturét Krievijas agresiju pasa sakuma. Val-
stim aktivi jarikojas tada pasa gara, saskana ar to demokratiskajam un tiesiskuma
tradicijam, lai pasargatu savus pilsonus no oligarhiskas kontroles par tiessaistes ko-

munikaciju, drausmigo pamattiesibu apdraudéjumu.*'*

212 Siraksta pamata ir 2022. gada 15 septembri teikta runa, kas ir plasi parstradata un adaptéta, padarot to skaidraku,
dzilaku un piemérotu publicésanai.
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Irena Kucina
Latvijas Republikas Satversmes tiesas priek$§sédétaja vietniece

Tiesibas uz pieeju internetam ka instruments
ieklaujosas sabiedribas veicinasanai

Digitalizacija ir viena no aktualakajam sabiedribas attistibas tendencém. To
virza ne vien organizaciju vélme radit jaunus produktus, pakalpojumus un palieli-
nat to pievienoto vértibu, bet ari socidlekonomiskas, kulturalas parmainas un aréjas
vides ietekme.*’ Eiropas Komisija digitalizaciju ir izvirzijusi par vienu no galvena-
jam prioritatém, uzsverot, ka tehnologijam un digitalajiem risindjumiem ir jabut
vérstiem uz cilvékiem, veicinot ilgtspéju.”'*

Digitalas tehnologijas sniedz jaunas iespéjas un ir kluvusas par vienu no gal-
venajiem lidzekliem, ar kuru starpniecibu persona var istenot tiesibas uz varda jeb
izteiksmes brivibu. So tiesibu saturs visupirms ir vérsts uz personas privatautonomijas
un ieksgjas brivibas izpausmém. Tacu varda briviba ir ari demokratiskas valsts vérti-
ba un butisks demokratiskas sabiedribas elements, kas nodro$ina sabiedribas iespé&ju
ietekmeét valsts un politiskos procesus. Pateicoties izteiksmes brivibai, demokratija at-

tistas.?®

213 Pirta-Dreimane R., Grabis J. Informacijas drosiba digitalizacijas laikmeta: izaicinajumi un risinajumi. Jurista Vards,
06.10.2020., Nr. 40 (1150), 19.-22. lpp.

214 European Commission digital strategy. Next generation digital Commission. Available: https://ec.europa.eu/info/pub-
lications/EC-Digital-Strategy_en.

215  Satversmes tiesas 2022. gada 27. maija lémuma par tiesvedibas izbeigdanu lieta Nr. 2021-34-01 17. punkts.
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Tapat interneta pieejamiba ietekmé citu pamattiesibu, pieméram, tiesibu uz
ipasumu, tiesibu uz izglitibu un tiesibu izvéléties nodarbosanos istenosanu. Aizvien
straujak valstis virzas ne tikai uz valsts parvaldes, bet ari uz tiesu digitalizaciju.

Digitalas tehnologijas, tostarp internets, ne tikai piedava jaunas iespéjas, bet
arl izaicina pastavosas veértibas, liekot, pieméram, uzdot jautajumu par masu priva-
tuma aizsardzibu. Ja digitalas tehnologijas izmanto nepareizi vai launpratigi, tas var
palielinat nedros$ibu, apdraudét pamattiesibas un saasinat nevienlidzibu.?'¢ Covid-19
pandémijas izraisita krize pasaulé vél vairak ieziméja izteiktu nepiecieSsamibu iz-
mantot digitalas tehnologijas, tostarp internetu, aktualizéjot jautajumu par interne-
ta pieejamibu un cilvéktiesibu saturu digitalaja vide.

Nav $aubu, ka interneta pieejamiba iegtst aizvien lielaku nozimi ieklaujosas sa-
biedribas veicinasanai, ietekméjot personu iespéjas piedalities valsts un sabiedribas dzi-
vé. Satversmes tiesa ir atzinusi: lai ikviens varétu dzivot tadu dzivi, kas atbilst cilveka
cienai, ir jagaranté personai iespéjas piedalities socialaja, politiskaja un kultiras dzive,
tadéjadi ikvienai personai nodrosinot pilnvértiga sabiedribas locekla statusu.?”

Pieaugot digitalo tehnologiju, tostarp interneta nozimei personas pamattiesi-
bu istenosana, aizvien vairak tiek diskutéts par digitalo plaisu, kam par iemeslu ir
personu atskirigas iespéjas pieklat internetam. Digitalo plaisu veido ne tikai tas, ka
dalai no sabiedribas trikst lidzekli datora vai interneta piesléguma nodrosinasanai,
bet to ietekmé ari personas vecums, dzimums, interneta pratiba un citi apstakli.

Tadel, ja tiesibas uz pieeju internetam tiktu atzitas par pamattiesibam, tas $o
plaisu varétu mazinat, tadéjadi sekméjot vienlidzibu un ieklaujosu sabiedribu.*®

Vismaz paslaik no starptautiskajam tiesibam valstim neizriet visparéjs piena-
kums nodrosinat personai tiesibas uz pieeju internetam. Tacu Eiropas tiesibu tel-
pa ir vairakas valstis, proti, Griekija*"* un Portugale*”, kuras savas konstitiicijas ir
nostiprinajusas personas pamattiesibas uz internetu. Ari vairakas citas valstis, pie-
meéram, Francija, Igaunija*' un Somija, ir atzinusas personas tiesibas uz pieeju in-

ternetam, lai gan nav veikusas grozijumus savas konstittcijas. Francija sadu tiesibu

216 Deklaracija par ANO septindesmit piektas gadskartas atzimésanu. Pieejama: https://www.mfa.gov.lv/lv/media/971/download.
217 Satversmes tiesas 2020. gada 25. jnija sprieduma lieta Nr. 2019-24-03 17.3. punkts.

218  Shandler R, Canetti D. A Reality of Vulnerability and Dependence: Internet Access as a Human Right. Cambridge Uni-
versity Press, 18.02.2019.

219 The Constitution of Greece. Article 5A: “All persons have the right to participate in the Information Society. Facilitation
of access to electronically transmitted information, as well as of the production, exchange and diffusion thereof, con-
stitutes an obligation of the State, always in observance of the guarantees of articles 9, 9A and 1.

220  The Constitution of Portuguese Republic. Article 35:" Every citizen shall possess the right to access to all computerized
data that concern him, to require that they be corrected and updated, and to be informed of the purpose for which
they are intended, all as laid down by law”, see also: Internet access as a fundamental right. Exploring aspects of con-
nectivity, European Parliamentary Research Service, 2021, p. 9.

221 Pollicino O. The Right to Internet Access Quid luris? Book: The Cambridge Handbook of new human rights. Recogni-
tion, Novelty, Rhetoric, Cambridge University Press, 2020, p. 269.
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atzi$ana pamatota ar to, ka internets ir nozimigs instruments varda brivibas un citu

pamattiesibu istenosanai,**

savukart Somija tas tiek saistits ar nepiecieSamibu ma-
zinat digitalo tehnologiju radito nevienlidzibu.**
ANO ipasais zinotajs par tiesibu uz uzskatu un varda brivibu veicinasanu un

aizsardzibu Franks Lart (Frank La Rue) jau 2011. gada zinojuma®*

uzsvera: nemot
véra, ka internets ir kluvis par neaizstajamu instrumentu dazadu pamattiesibu is-
tenos$anai, lai sekmétu vienlidzibu, ka ari katra cilvéka attistibas iespéjas, visaptve-
ro$as piekluves internetam nodro$inasanai ir jabiit par visu valstu prioritatei. Saja
zinojuma valstis aicinatas veikt visus nepiecieSamos pasakumus, lai jégpilna vei-
da nodrosinatu interneta pieejamibu ikvienai personai, tostarp integréjot digitalo
kompetencu pilnveidosanu ari izglitibas programmas.

Lidzigi ar1 Eiropas Drosibas un sadarbibas organizacijas 2012. gada zinojuma®>
uzsverts, ka ikvienam ir tiesibas bt informacijas sabiedriba un valstim ir piena-
kums ikvienam nodrosinat interneta pieejamibu. Savukart 2016. gada ANO Gene-
rala asambleja pienéma rezoliciju®®, kura valstis aicinatas izmantot “uz cilvéktiesi-
bam balstitu pieeju interneta pieejamibas nodrosinasana”

No minéta izriet vairaki secindjumi. Pirmkart, tiesibas uz pieeju
internetam ir nozimigs instruments citu pamattiesibu isteno$anai. Otrkart,
valstij ir arl pienakums veikt nepieciesamos pasakumus interneta pieejamibas
nodroS$inasanai. Tadu, vai tas nozimé, ka tiesibas uz internetu ir uzskatamas
par personas pamattiesibam? Un ja ta, tad vai tas batu uzskatamas par jaunam
pamattiesibam vai tas ir vienigi jau eso$o pamattiesibu konkretizacijas elements?

Pastav viedoklis, ka nav nepiecieSams paredzét jaunas tiesibas uz pieeju inter-
netam, jo $adas pamattiesibas jau pastav un ir atvasinamas no Starptautiska pakta
par pilsoniskajam un politiskajam tiesibam 19. panta, kas noteic, ka ikvienam ir tie-

sibas brivi paust savus uzskatus.?”” Proti, §is starptautiskais dokuments esot rakstits,

222 The Constitutional Council decision Nr. 2009-580, 10.06.2009. Available: https://www.conseil-constitutionnel.fr/sites/
default/files/as/root/bank_mm/anglais/2009_580dc.pdf.

223 Shandler R, Canetti D. A Reality of Vulnerability and Dependence: Internet Access as a Human Right. Cambridge Uni-
versity Press, 18.02.2019.

224 Report No. A/HRC/17/27 of the Special Rapporteur Frank La Rue to the Human Rights Council on key trends and chal-
lenges to the right of all individuals to seek, receive and impart information and ideas of all kinds through the Internet.
Available: https://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.27__en.pdf.

225  Freedom of Expression on the Internet. A study of legal provisions and practices related to freedom of expression, the
free flow of information and media pluralism on the Internet in OSCE participating States. Available: https://www.osce.
org/files/f/documents/c/9/105522.pdf.

226  The promotion, protection and enjoyment of human rights on the Internet. United Nations General Assembly, 27
June 2016. No. A/HRC/32/L.20 Available: https://documents-dds-ny.un.org/doc/UNDOC/LTD/G16/131/89/PDF/
G1613189.pdf?OpenElement.

227 Jason M. Tenenbaum. Is There a Protected Right to Access the Internet? Int'l J. Const. L. Blog, June 6, 2014. Available:
http://www.iconnectblog.com/2014/06/is-there-a-protected-right-to-access-the-internet.
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apzinoties tehnologiju attistibu nakotné.”® Tomér minétais nenozimeé, ka tiesibas uz
pieeju internetam tiek uzskatitas par patstavigam pamattiesibam. Drizak internets
tiek saistits ar klasiskam pamattiesibam - visbiezak tiesibam uz varda brivibu -,
tiesiskas vienlidzibas principu vai cilvéka cienas aizsardzibas principu??, to uzskatot
par formu, kada $is pamattiesibas tiek istenotas*’.

Ari Eiropas Cilvéktiesibu tiesa sava judikatira interneta pieejamibu ir apla-
kojusi saistiba ar Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas
(turpmak - Konvencija) 10. panta ietvertajam tiesibam uz varda brivibu. Proti, tiesa
ir noradijusi, ka, lai gan Konvencijas 10. pants neuzliek valstij pienakumu nodrosi-
nat personai interneta pieejamibu, ta¢u internetam ir svariga loma $aja panta ietver-
to tiesibu sanemt informaciju istenosanai.”'

Savukart Satversmes tiesa lieta par liegumu notiesatajam izmantot datoru, lai
turpinatu studijas augstakas izglitibas iegi$anai, ir noradijusi, ka dators ar pieeju in-
ternetam var tikt atzits par instrumentu Satversmes 112. panta ietverto personas pa-
mattiesibu uz izglitibu isteno$anai. Proti, tiesa secinaja, ka iespé&ja izmantot datoru,
ka ari piekluve internetam ir veids, kada faktiski tiek istenotas tiesibas uz izglitibu.>*

Pastav vairaki argumenti, ka nav nepiecieSamas jaunas pamattiesibas uz pieeju
internetam, jo internets péc savas jégas un butibas nevar bat pamattiesibu objekts,
bet gan vienigi instruments citu pamattiesibu, pieméram, tiesibu uz varda brivibu,
istenosSanai.”” Tapat tiek uzsvérts, ka tiesibam uz pieeju internetam nav tadas vérti-
bas, lai tas varétu atzit par personas pamattiesibam.?*

Savu viedokli par personas tiesibam uz pieeju internetam ir izteicis ari viens
no “interneta téviem” Vintons Grejs Serfs (Vinton Gray Cerf). Vina ieskata tehno-
logijas var kalpot pamattiesibu nodrosinasanai, bet pasas par sevi nevar bat pam-
attiesibu objekts. Ir kladaini kadai tehnologijai, tostarp internetam, pieskirt tadu
veértibu, lai ta iegitu pamattiesibu statusu. Vin$ salidzinaja internetu ar zirgu, ap-
galvojot, ka agrak, lai nodrosinatu iespéju dzivot pienacigu dzivi, bija svarigi, lai

personai piederétu zirgs. Tomér tas nenoziméja, ka personai bija tiesibas uz zirgu.

228  Basak Cali. The Case for the Right to Meaningful Access to the Internet as a Human Right in International Law. Book: The
Cambridge Handbook of new human rights. Recognition, Novelty, Rhetoric, Cambridge University Press, 2020, p. 278

229  Internetaccess as a fundamental right. Exploring aspects of connectivity, European Parliamentary Research Service, 2021, p. 9.

230  Pollicino O. The Right to Internet Access Quid luris? Book: The Cambridge Handbook of new human rights. Recogni-
tion, Novelty, Rhetoric, Cambridge University Press, 2020, p. 265.

231 Sk., pieméram, Eiropas Cilvéktiesibu tiesas 2016. gada 19. janvara sprieduma lieta Kalda v. Estonia, pieteikums Nr. 17429/10,
45. punktu un 2017. gada 17. janvara sprieduma lieta Jankovskis v. Lithuania, pieteikums Nr. 21575/08 55. punktu.

232 Satversmes tiesas 2019. gada 24. oktobra sprieduma lieta Nr. 2018-23-03 11.3. punkts.

233 Pollicino O. The Right to Internet Access Quid luris? Book: The Cambridge Handbook of new human rights. Recogni-
tion, Novelty, Rhetoric, Cambridge University Press, 2020, p. 265.

234 Skepys B. Is there a Human Right to the Internet? Journal of Politics and Law; Vol. 5, No. 4; 2012.
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Gluzi pretéji, personai bija tiesibas uz cilvéka cienai atbilstosi dzivi, kuras nodrosi-
nasanai citstarp kalpoja zirgs.?*

Tapat pastav uzskats, ka $adas jaunas pamattiesibas nav nepieciesamas, jo to
saturs nav pietiekami skaidrs, turklat praktiski $o tiesibu nodros$inasana var nebut
iespéjama ekonomisku apsvérumu dé].>*

Tacu pastav aridzan pretéjs viedoklis, ka pamattiesibu saturu veido ari lidzekli,
kuri sekmé $o tiesibu istenosanu.”*” Sabiedribas, ekonomikas, politikas un kultaras
digitalizacija liecina par to, ka internets ir nevis islaicigs fenomens, bet gan miis-
dienu realitate, kam ir nozimiga loma cilvéka pamattiesibu istenosana.*® Turklat
internets piedava krietni plasakas iespéjas un to nav iespéjams pielidzinat citiem ko-
munikacijas lidzekliem.* Tacu nepiecie§amiba péc $adam jaunam pamattiesibam
tiek pamatota galvenokart ar to, ka digitalaja laikmeta ir daudz tadu pamattiesibu,
ko nav iespéjams pilnveértigi istenot, nenodrosinot interneta pieejamibu. Tiesibam
uz pieeju internetam ir butiska nozime nevienlidzibas, ko rada digitala plaisa, ma-
zinasana, tadéjadi nodrosinot cilvéka cienas aizsardzibu.**’ Tikai tad, ja tiek nodro-
$inata interneta pieejamiba, tiek sekméts tas, ka ikviens jutas vajadzigs savai valstij,
spéjigs Istenot savu individualo radoso potencialu, pienemt lémumus un pilnveértigi
piedalities valsts un sabiedribas dzive.

Ir passaprotami, ka jebkuras diskusijas par jaunu pamattiesibu nepiecieSsamibu
centra ir cilvéka ciena, jo cilvéka ciena un katra individa vértiba ir pamattiesibu
batiba. Proti, cilvéka ciena ir visu pamattiesibu pamata.?! Konkretizéjot cilvéka cie-
nas principu, Satversmes tiesa ir atzinusi, ka cilvéka ciena ir Latvijas — neatkarigas
un demokratiskas tiesiskas valsts — konstitucionala vértiba, kas piemit ikvienam cil-
vékam neatkarigi no jebkadiem nosacijumiem, un valsts pienakums ir nodrosinat
ikvienam iespéju veidot tadu dzivi, kas atbilst cilvéka cienai.”*> Demokratiskai tie-
siskai valstij ir jagada, lai ikviens tas iedzivotajs btitu motivéts iesaistities sabiedribas

un valsts dzive.?*?

235  Vinton Gray Cerf. Internet Access Is Not a Human Right. New York Times, 04.01.2012.
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Tomeér ari cilvéka cienas principa konkretizaciju ietekmé pastavigi mainiga
reala dzive, sabiedribas un digitalo tehnologiju attistiba. Ja Satversmé ietvertais cil-
véka pamattiesibu aizsardzibas princips vairs nespéj nodrosinat cilvéka cienas aiz-
sardzibu, pastav pamats uzskatit, ka ir nepiecieSamiba péc jaunam pamattiesibam.
Citiem vardiem, ja valsts pienakumu nodrosinat interneta pieejamibu nav iespé-
jams atvasinat, konkretizéjot jau obrid Satversmé ietverto pamattiesibu saturu, tad
cilvéka cienas aizsardzibai butu nepiecieSamas jaunas pamattiesibas, kas paredzétu
personas tiesibas uz pieeju internetam.

Satversmes tiesa jau vérsusi likumdevéja uzmanibu uz to, ka tiesiskais regu-
léjums var but japarskata, jo tehnologiju un sabiedribas loceklu savstarpéjo tiesis-
ko attiecibu attistibas rezultata tas var novecot un galu gala pat parkapt personas
pamattiesibas.”** Citiem vardiem, likumdevéjam un paréjiem valsts varas atzariem,
kuri ir iesaistiti likumdo$anas procesa, ir jaseko lidzi sabiedribas attistibai un tas
vajadzibam, ko radijusi tehnologiju jomas attistiba, un jameklé §im jaunajam tiesis-
kajam attiecibam Satversmei atbilstoss risinajums. Sads pienakums likumdevéjam ir
saistits ar Satversmes ievada ceturtas rindkopas pirmaja teikuma ietverto konstitu-
cionalo aksiomu: Latvija ka demokratiska tiesiska valsts balstas uz cilvéka cienu un
brivibu, ka ari atzist un aizsarga cilvéka pamattiesibas.

Vienlaikus, ja $adas tiesibas uz pieeju internetam tiktu paredzétas, lielakais
izaicinajums bitu to satura konkretizé$ana. Nav Saubu, ka valsts pienakuma satu-
ru visupirms veido pienakums nodrosinat attiecigas infrastruktaras — datoru un
atbilsto§as programmatiras — pieejamibu tiem, kuriem kadu iemeslu dé| ta nav
bijusi pieejama.

Tomeér janem veéra, ka tiesibas uz pieeju internetam nebiut nenozimé tikai pie-
eju atbilstosai infrastruktiirai, bet ari iespéju faktiski un péc butibas izmantot in-
ternetu. Sis aspekts savukart ir ciesi saistits ar iedzivotaju digitalajam prasmém, ko
veido gan prasmes izmantot tehnologiju sniegtas iespéjas, gan ari zinasanas par to
dro$u izmanto$anu, pieméram, spéja kritiski aplikot, filtrét un novértét informa-
ciju, ka ari spéja bt noturigakiem pret manipulacijam. So prasmju un zinasanu
uzlabo$ana visos izglitibas limenos var palidzét veidot taisnigaku, saliedétaku un
ieklaujosaku sabiedribu.*

Tikpat komplicéts ir jautajums par to, vai valstij ir pienakums nodrosinat perso-

nai neierobezotas tiesibas uz pieeju internetam. Demokratija, ilgtspéja un ciena pret

244 Satversmes tiesas 2018. gada 11. oktobra sprieduma lieta Nr. 2017-30-01 19. punkts.

245  Komisijas pazinojums Eiropas Parlamentam, Padomei, Eiropas Ekonomikas un socialo lietu komitejai un Regionu ko-
mitejai. Digitalas izglitibas ricibas plans 2021.-2027. gadam. Izglitibas un apmacibas parveide digitalajam laikmetam,
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cilvéka tiesibam un pamatbrivibam ir savstarpéji saistitas un cita citu pastiprino$as
veértibas.”*® Fundamentals princips noteic, ka persona savas tiesibas drikst istenot at-
bilstosi to butibai, kas nozimé ari godpratigu to izmantosanu. Personas pamattiesi-
bas nedrikst tikt istenotas, lai vérstos, pieméram, pret citu cilvéku pamattiesibam un
demokratiskas valsts vértibam. Tomér internets rada faktiski neierobezotas socialas
mijiedarbibas iespéjas, izaicinot rast pareizo lidzsvaru starp dazadam savstarpéji
konkuréjosam vértibam. Proti, tiesibu uz varda brivibu launpratiga izmanto$ana var
beigties ar naida runu vai aizskart personas tiesibas uz privatas dzives neaizskara-
mibu vai citas Satversmé ietvertas pamattiesibas. Tapat internets var tikt izmantots
ka lidzeklis, lai manipulétu ar sabiedribu, apdraudot demokratiskas valsts vértibas.
Tadél, konkretizéjot valsts pienakumu saturu tiesibu uz pieeju internetam nodrosi-

nasana, butiski ir ari rast sapratigus risinajumus $adu apdraudéjumu mazinasanai.

Secinajumi

Cilveka cienas principa, kas ir visu pamattiesibu butiba, konkretizaciju ietek-
mé ari digitalo tehnologiju attistiba. Tad, ja valsts pienakumu nodrosinat interne-
ta pieejamibu nav iespé&jams atvasinat, konkretizéjot jau Sobrid Satversmé ietverto
pamattiesibu saturu, cilvéka cienas aizsardzibai biitu nepiecieSamas jaunas pamat-
tiesibas, kas paredzétu personas tiesibas uz pieeju internetam. Tadé] optimalais me-
hanisms, ka iespéjams nodrosinat personas tiesibas uz pieeju internetam, ir groziju-

mu izdariSana Satversmes teksta.

246 Satversmes tiesas 2018. gada 29. junija sprieduma lieta Nr. 2017-25-01 20.2. punkts.
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Heiki Lots (Heiki Loot)
lgaunijas Republikas Augstakas tiesas tiesnesis,

Konstitucionalas uzraudzibas palatas loceklis

Liels paldies runatajiem par loti interesantajam un domas rosinosajam pre-
zentacijam, un apsveicu Latviju tas Satversmes simtgadeé, ka ari Satversmes tiesas
divdesmit piektaja gadskarta. Tiesnese Iréna Kucina lieliski apkopoja argumentus
par un pret tiesibam uz internetu. Igauniju reizém uzskata par valsti, kura tiek pla-
§i izmantotas jaunas tehnologijas. Més neizgudrojam jaunas tehnologijas, drizak
censamies tas péc iespéjas vairak lietot. Bija briniskigi uzklausit, cik labi Kucinas
kundze izklastija visus argumentus par un pret ipasajam pamattiesibam uz interne-
tu. Attieciba uz nostajas izvéli starp optimistisko skatljumu un pesimistiskaku jeb
“dramu” skatijumu jautdjuma par to, vai nepiecieSams modernizét musu konstitu-
cionalo vai starptautisko pamattiesibu ietvaru, man jaatzist, ka esmu diezgan grata
situacija. Domajot par manas valsts pieredzi, baidos, ka $aja jautajuma mana nostaja
drizak ir bat nevis tiesnesim, bet gan vienas puses advokatam.

Sogad mana valsts svin Konstitticijas trisdesmito gadskartu. Saja laika posma
Konstitacija ir grozita piecas reizes, Konstitiicijas otra nodala par pamattiesibam un
brivibam ir palikusi neskarta kop$ tas pienemsanas 1992. gada.

Tomeér laiku pa laikam redzam, ka atjaunojas diskusijas par Konstitiicijas gro-
zi$anu, lai padaritu to atbilsto$u mainigajiem apstakliem, vai par to, ka prieksroka
dodama tas dinamiskai interpretacijai. Vismaz lidz $im dominéjis pédéjais viedok-

lis, un tiek uzskatits, ka tas darbojas pat moderno tehnologiju joma un pat Igauni-
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ja, kur cen$amies izmantot modernas tehnologijas péc iespéjas vairak. Te zinama
nozime ir tam, ka Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija
(turpmak - Konvencija) ir bijusi Igaunijas Konstittcijas iedvesmas avots, tapat ari
tam, ka Eiropas Cilvéktiesibu tiesas judikatiira tiek plasi izmantota, interpretéjot
Igaunijas Konstitticijas normas. Plasi zinams, ka Konvencijas redakcija nav padari-
jusi tas pieméro$anu mainigos apstaklos butiski grataku. To, ka Konvencija ir dzivs
dokuments, var uzskatit par Konvencijas doktrinas stirakmeni.

Ir grati sasniegt konsensu, kas nepiecie$ams, lai izmainitu starptautisku cilvek-
tiesibu instrumentu. Tas pats sakams par iekszemes konstitucionalo ietvaru. Vél jo
vairak, grozijumi konstitticija nav pasargati no ta, ka tos ievies istermina politisko
ieguvumu dél. Si iemesla dél konstitiicijas pastaviba ir uzskatita par aizsargajamu
vértibu un svarigu konstitucionalas kultaras dalu.

Pédéjo reizi tas notika 2018. gada, kad Igaunija grupa konstitucionalo tiesibu
ekspertu izteica priekslikumu papildinat pamattiesibu katalogu ar dazam jaunam pa-
mattiesibam. Ekspertu zinojuma bija konstatéts, ka, lai gan tiesu prakse pamattiesibu
jautajumos tiktal bija spéjusi aizpildit robus Konstitiicija, lielako tiesu ar Konvencijas
un Eiropas Savienibas Pamattiesibu hartas atbalstu, tomér Konstitticijas skaidriba un
modernums ari ir vértibas par sevi un ari pauz konstitucionalo kultaru.

Laikam Eiropas Savienibas Pamattiesibu hartas iedvesmoti, eksperti ieteica ie-
tvert Igaunijas Konstitiicija jaunas pamattiesibas uz personas datu aizsardzibu. Lidz
$im tas tika aizsargatas caur pamattiesibam uz privatumu. Tapat ari eksperti ieteica
aizstat pasreizéjas tiesibas uz pa pastu, telegrafu, telefonu vai citiem biezak izman-
totiem lidzekliem nosatitu vai sanemtu véstijumu konfidencialitati ar visparéjam
tiesibam uz sazinas konfidencialitati. Tas bija ieceréts, lai labak aizsargatu sazinas
medatadatus, pieméram, sazinas faktu, kas lidz $im tika uzskatits par dalu no priva-
tuma aizsardzibas. Ludzu, nemiet véra to, ka varda “telegrafs” lietosana Konstitacija
vispar netika uzskatita par problemu.

Tomeér jasaubas, vai sarezgitaja pasaulé eso$o pamattiesibu modificé$ana un
parklasificésana veicinas tiesisko skaidribu. Tiesibu sistému pluralisma, kura vie-
nas un tas pasas veértibas aizsarga vismaz tris normu kopumi (nacionalas, Eiropas
Savienibas un starptautiskas tiesibas), varbut ir naivi cerét, ka ievieSanas problémas
pagaisis lidz ar izmainam $ajos normu kopumos.

Tapéc nepiecieSamibu izveidot ta dévétas jaunas pamattiesibas vajadzétu uz-
tvert piesardzigi. Paraugoties ciesak, var izradities, ka tas ir tikai ta dévéto veco pa-
mattiesibu konkretizacija vai to isteno$anas priek$noteikums vai lidzeklis. It ipasi

tas, skiet, attiecas uz tadam tiesibam ka tiesibam uz internetu. Internets vai, preci-



zak, funkciongjoss interneta pieslégums pirmam kartam ir lidzeklis, caur kuru var
istenot citas pamattiesibas, pieméram, tiesibas uz informaciju, tiesibas uz izglitibu,
tiesibas vérsties tiesa vai vélésanu tiesibas.

Acimredzot neviens nevélas konstitticijas limeni aizsargat vienu no daudzam
sazinas metodém. Pat laikmeta pirms modernajam tehnologijam més nevaicajam,
vai konstitiicija vajadzétu ietvert tiesibas uz pildspalvu, papiru vai iespiedmasinu,
bez kuram pamattiesibas nevarétu istenot.

Tatad man $kiet, ka tas, par ko més runajam, kad runajam par tiesibam uz
internetu, ir drizak tiesibas uz to, lai piekluves internetam neesibas dél netiktu at-
nemtas konstitlcija garantétas tiesibas vai ari $is tiesibas nebttu parlieku sarezgiti
istenot bez interneta palidzibas.

Ka redzat, mana nostaja ir drizak advokata nostaja, aizstavot vienu no uzskatiem,
un, varbait mazliet parsteidzosi, ta nak no valsts, kur moderno tehnologiju izmatosanas

zina censamies but prieksgala, bet juristi $aja zina joprojam stingri stav uz zemes.



3. paneldiskusija

Vides ilgtspéja: politiskas
izSkirSanas vai pamattiesibu
nodrosinasanas jautajums?

- Peédéjos gados vairakas nacionalas
tiesas (pieméram, Francija, Niderlandé
un Vacija) ir vertéejusas, vai valstu
veiktie pasakumi ir bijusi pietiekami,
lai noverstu klimata parmainas, un
vai personai ir pamattiesibas prasit
valstij veikt nepiecieSamos pasakumus
vides ilgtspéjas nodrosinasanai. Lidzigi
jautajumi ir batiski vairakas lietas,
kas jau ir vai driz tiks izskatitas
Eiropas Cilvektiesibu tiesa.

Kada ir tiesu loma vides ilgtspéjas
nodrosinasana, un kadas ir tiesu
kompetences robezas?

- Temats ir saistits ar tiesibu uz labveéligu
vidi normativizésanu.



Dineke de Grota (Dineke de Groot)

Niderlandes Augstakas tiesas priekssedétaja,

Amsterdamas Brivas Universitates profesore

Valsts suverenitate, vides ilgtspéja un
tiesas spriesana

1. levads

Sis sesijas pieteikuma pieminéti vairaku valstu, pieméram, Francijas, Vacijas
un Niderlandes, spriedumi par tiesiskajam saitém starp cilvéktiesibam un valstu
pienakumiem attieciba uz klimata parmainu ietekmes uz vides ilgtspéju mazinasa-
nu. Pieteikuma teikts, ka minétie spriedumi izvirza jautajumus par tiesu lomu vides
ilgtspéja un tiesu jurisdikcijas robezam. Pieteikums saista $os jautajumus ar tematu
par tiesibu uz labvéligu vidi normativizésanu.

Patiesi, vides ilgtspéjas pasreizéjie un nakotnes izaicinajumi izvirza dazus
jautajumus. Pirmais iespaids ir, ka $is sesijas nosaukums “Vides ilgtspéja: poli-
tiska iz$kir§anas vai pamattiesibu nodrosinasanas jautajums?” varbat mudina
mis pienemt melnbaltu pieeju tiesibam un politikai. Tomeér parasti pamattiesi-
bu jautadjumi ir savijusies ar politiskam izvélém. Mana pieeja §is sesijas tematam
ir $ada. Es pievérsi$os trim tiesiskas dabas jautajumiem, kuri potenciali varétu
bt svarigi attieciba uz dabas resursu ilgtspéjigu pieejamibu cilvécei. Sie temati ir

valsts suverenitate, pamattiesibas (sauktas ari par cilvéktiesibam) un tiesu nostaja.
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To kopiga tiesiska daba butiba ir nepiecieSsamiba rast taisnigu lidzsvaru starp tie-

sibam un pienakumiem.

2. Valsts suverenitate
2.1. Neatkariba un savstarpéja atkariba

Uz planétas ir 195 ANO atzitas suverénas valstis, no kuram 193 ir ANO dalib-
valstis. Saja skaita nav ietvertas teritorijas un valstim lidzigas geopolitiskas vienibas,
kuru suverenitate nav atzita.>"

Atzistot suverenitati, publiskas starptautiskas tiesibas galvenokart atzist to, ka
suveréna valsts kontrolé savu teritoriju un ka tai ir briviba pieskirt valsts pilnvaro-
jumu, izdarit nacionalas politiskas izvéles un rikoties autonomi ka publisko starp-
tautisko tiesibu subjektam starptautiska limeni pasaulé. lans Braunlijs nosauca val-
stu suverenitati un vienlidzibu par naciju tiesibu konstitucionalo pamatdoktrinu.?*®
Apvienoto Naciju Organizacija balstas tas visu dalibvalstu suverénas vienlidzibas
principa (ANO Statitu 2. pants). Kaut gan suveréna valsts ir konstitucionali neat-
kariga, vésture rada, ka suveréno neatkaribu nevar uzskatit par absolatu vai statisku
jédzienu. Pieméram, labu laiku pirms publiskas starptautiskas tiesibas ieguva savu
vietu pasaulé, konstitucionala neatkariba nespéja novérst slimibu izplatisanos da-
zadu valstu teritorijas, cilvékiem vai dzivniekiem parvietojoties. Tapat arl Albérs
Kami jau 1947. gada sava romana La Peste (Méris) véstija, ka dzivibai bistama sli-
miba nepazid, ja valsts hermétiski noslédz kadu kopienu. Saistiba starp valstu ne-
atkaribu un savstarpéjo atkaribu ir acimredzama, pieméram, misdienu brunoto
konfliktu tiesibu vai migracijas tematu attistiba. Galu gala, valsts suverenitate ir
atkariga no cilvéces.

Valsts suverenitates dinamiska daba lauj valstim istenot to suverenitati funk-
cionali un uzpemties nepartrauktu atbildibu gan nacionala, gan starptautiska
limeni. Si mérka sasniegganai valstu riciba ir dazadi instrumenti. Starptautiska
limeni biezi izmantotie instrumenti ir sadarbiba ar citiem publisko starptautis-
ko tiesibu subjektiem un divpuséju un daudzpuséju starptautisku ligumu slégsa-
na, ietverot tajos tiesibas un pienakumus, par kuriem puses ir vienojusas. Vines
Konvencija par starptautisko ligumu tiesibam** uzsveérta starptautisko ligumu ka
starptautisko tiesibu avota un valstu mierigas sadarbibas veidosanas lidzekla no-

zimiga loma.

247  Sk. pasaules politisko karti: www.nationsonline.org.
248 lan Brownlie, Principles of Public International Law, Oxford: Oxford University Press 1998, p. 289.
249 Convention of 23 May 1969, entered into force on 27 January 1980. United Nations, Treaty Series, vol. 1155, p. 331.
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2.2. Vides atkariba un savstarpéja atkariba

Attieciba uz vides atkaribu un savstarpéjo atkaribu valstis uznémusas aizvien
vairak pienakumu papildus to suverénajam tiesibam risinat vides jautajumus valsts
teritorija.

1972. gada ANO Konference par cilvékvidi**° bija pirma pasaules konference,
kura sava deklaracija izvirzija vidi ka bitisku jautajumu. Saja deklaracija definéts
pirmais princips:

“Cilvékam ir pamattiesibas uz brivibu, vienlidzibu un atbilstosiem dzives
apstakliem tada vidé, kas pielauj cienpilnu dzivi un labklajibu, un tam ir svéts pie-
nakums aizsargat un uzlabot vidi $ai un nakamajam paaudzém.

Si 1972. gada ANO konference pievérsas videi ka starptautiskam problémjau-
tajumam. Konference bija stimuls starptautiskajam dialogam par gaisa, Gdens un
citu dabas resursu saglabasanu un ilgtspéjigu izmantosanu.

Savstarpéji atkarigaja pasaulé tai sekoja daudzpuséji ligumi, kuros svarigakais
ir planétas dabas resursu parvaldiba. Niko Sraifers uzskata, ka $ie ligumi nemazina
suverénas valsts lomu, bet izmanto suverenitati ka organizatorisko principu, lai is-
tenotu noteiktas visparéjas normas un vértibas, pieméram, cilvéces dabas resursu
ilgtspéjigas pieejamibas kopéju parvaldibu.**' Vins$ piemin 1982. gada ANO Jaras
tiesibu konvenciju (UNCLOS)*?, kuru dévé ari par “Pasaules okeanu konstittciju’,
kura stajas spéka 1994. gada. Saskana ar $o konvenciju dalibvalstim ir no to atbildi-
bas par pasaules jiras vides ilgtspéju izrietosi pienakumi. Turpretim Starptautiska-
jam juras tiesibu tribunalam (ITLOS) ir kompetence vértét to atbildibu un saistibas.
Niko Sraifers piemin ari 1992. gada Konvenciju par biologisko daudzveidibu?*, kas
stajas spéka 1993. gada. Ta nosaka valstu pienakumu nodrosinat vides ilgtspéjigu iz-
mantoSanu biologiskas daudzveidibas laba (visu avotu dzivo organismu mainigums,
ieskaitot ekosistémas). Si konvencija definé ilgtspéjigu izmantosanu ka “biologiskas
daudzveidibas sastavdalu izmanto$anu tada veida un tados daudzumos, kas nenoved
pie biologiskas daudzveidibas samazinasanas perspektiva, tadéjadi uzturot tas iespé-
jas apmierinat masdienu un nakamo paaudzu vajadzibas un centienus” (2. pants).
Si konvencija lidzsvaro valstu tiesibas izmantot savus resursus saskana ar to vides
politiku un to pienakumiem gadat, lai videi nenodaritu kaitéjumu, un dot savu iegul-

dijumu biologiskas daudzveidibas saglabasana un ilgtspéjiga izmanto$ana.

250  https://www.un.org/en/conferences/environment/stockholm1972.

251 Nico J. Schrijver, State Sovereignty in the Planetary Management of Natural Resources, Environmental Policy and Law
51 (2021), p. 13-20.

252 UNCLOS and Agreement on Part XI - Preamble and frame index.
253 https://www.cbd.int/convention/.


https://www.un.org/Depts/los/convention_agreements/texts/unclos/closindx.htm

Minétas konvencijas veicinaja pienacigas rapibas un kaitéjuma novérsanas prin-
cipu, ka ari piesardzibas principa attistibu attieciba uz dabas resursiem. Gluzi tapat ka
noradits sesijas pieteikuma, tas parada, ka politiskas izvéles attieciba uz vides ilgtspéju
ir suveréno valstu zina. Tacu tas ari atklaj, ka politiskajam izvélém var bat tiesiski sais-
toSas sekas. Saskana ar starptautiskajam tiesibam tas var novest pie suverénu valstu tie-
sibu un pienakumu pienemsanas un atzisanas. Publiskas starptautiskas tiesibas atbalsta
vides starptautisko ligumu dalibvalstis, kombinéjot suverenitati un savstarpéjo atkaribu
attieciba uz ilgtspéjigu vidi, citstarp, izmantojot tadus starptautisko tiesibu principus ka
piesardzibas principu un starppaaudzu taisniguma nodro$inasanas principu. Ir vispar-
pienemts, ka pasaules juras vide un biologiska daudzveidiba piedava cilvécei pamataps-
taklus dzivei un ka mazaks vai lielaks kaitéjums viena vieta var izraisit lielu un pat ne-
atgriezenisku kaitéjumu citviet. Eiropas Savienibas konstitucionalas tiesibas™* ari atzist
vides ilgtspéjas svarigumu. Eiropas Savienibas Pamattiesibu hartas 37. panta®* teikts,
ka “augstam vides aizsardzibas limenim un vides kvalitatei jabut integrétai Savienibas

politika un jabat nodrosinatai saskana ar ilgtspéjigas attistibas principu’.

2.3. Valsts suverenitate un publiskas starptautiskas tiesibas par klimata
parmainam

1992. gada ANO Visparéja konvencija par klimata parmainam (UNFCCC) sta-
jas spéka 1994. gada.”® Konvencijas galigais mérkis ir panakt “siltumnicefekta gazu
koncentracijas stabilizaciju atmosféra tada limen, kas novérstu bistamu antropogénu
(cilvéku izraisitu) iejauksanos klimata sistéma”. Taja teikts, ka “Sads limenis jasasniedz
laika, kas ir pietiekams, lai lautu ekosistémam dabiski pielagoties klimata parmai-
nam un lai nodrosinatu ekologiski tiras partikas razo$anu un netraucétu ilgtspéjigai
saimnieciskajai attistiba”. Tiek sagaidits, ka industrializétas valstis izdaris visvairak,
lai samazinatu izmesus savas valstis, jo tas tiek uztvertas ka lielakas dalas pagatnes un
pasreizéjo siltumnicefekta gazu izmesu avots. Konvencijas galvenie punkti, pretdar-
bojoties klimata parmainu sekam, ir mazinasana (samazinot siltumnicefekta gazu iz-
mesus un minimizéjot nodarito kaitéjumu) un adaptacija (piemérojoties klimata par-
mainu sekam). Tacu konvencija prasa valstim tikai pienemt politiku un pasakumus

pret klimata parmainam un regulari sniegt parskatus. UNFCCC Kioto protokols, kas

254 Koen Lenaerts, Piet van Nuffel and Tim Corthaut, EU Constitutional Law, Oxford University Press 2021, p. 1.

255 Charter of Fundamental Rights of the European Union of 7 December 2000, Official Journal 2000 C364/1, proclaimed again
on 12 December 2007, Official Journal 2007 C303/1. Lisabonas liguma Hartai pieskirta tada pati tiesiska vértiba ka Ligumam
par Eiropas Savienibu (LES) un Ligumam par Eiropas Savienibas darbibu (LESD). Par Hartu sk., pieméram: Koen Lenaerts,
Piet van Nuffel and Tim Corthaut, EU Constitutional Law, Oxford University Press 2021, paragraphs 25.005-25.007.

256 https://unfccc.int/process-and-meetings/the-convention/what-is-the-united-nations-framework-convention-on-clima-
te-change.
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stajas speka 2005. gada, nosaka saistosus siltumnicefekta gazu emisiju samazinasanas
meérkus 37 industrializétajam valstim un parejas ekonomikas valstim, ka ari Eiropas
Savienibai saskana ar individualajiem mérkiem, par kuriem ir vieno$anas.”’

2015. gada Parizes noligums®*, kas stajas spéka 2016. gada, bija nakamais tiesis-
ki saistosais starptautiskais ligums par klimata parmainam. Parizes noliguma mér-
kis ir ierobezot globalo vidéjas temperatiiras pieaugumu krietni zem 2 °C atzimes,
vélams - 1,5 °C, salidzinajuma ar pirmsindustriala laikmeta limeni. Lai sasniegtu
$o ilgtermina temperatiiras pazeminasanas mérki, valstu uzdevums ir panakt, lai
siltumnicefekta gazu emisijas maksimums iestajas péc iespéjas drizak, lai lidz gad-
simta vidum panaktu klimatneitralu pasauli.

Parizes noligums ir saisto$s ligums daudzpuséja pretdarbibas klimata parmai-
nam procesa ar valstim kopé&ju mérki mazinat klimata parmainas un pieméroties to
sekam. Pretstata Kioto protokolam, kur§ nosaka siltumnicefekta gazu emisijas sa-
mazinasanas mérkus, Parizes noligums aicina valstis veidot brivpratigos nacionalos
planus siltumnicefekta gazu emisiju samazinasanai. Tos sauc par “nacionali noteikto
devumu” jeb NND. Parizes noligums paredz NND publisku registru, pusu pienaku-
mu regulari dalities informacija par NND sasnieg$anu, ka ari ar ekspertu palidzibu
organizé pusu dialogu par sasniegtajiem rezultatiem noteikto mérku gaisma.

No vienas puses, Parizes noligums ir saisto§s pusém, bet, no otras puses, tas
ievéro valstu suverenitati. Taja nav piespiesanas elementu, un tas nodrosina tadus
NND meérku istenosanas mehanismus ka starptautiska sadarbiba, caurskatama in-
formacijas apmaina, monitorings un ieteikumtiesibu pamudinajuma mehanismus
papildus tehniskajiem un finansialajiem mehanismiem.

2021. gada NND kopsavilkuma zinojums apkopoja jaunako informaciju par
Parizes noliguma 191 dalibvalsts NND, paradot, ka valstim jadubulto centieni un
jaiesniedz spécigaki, ambiciozaki nacionalie klimata ricibas plani, lai lidz gadsimta
beigam sasniegtu Parizes noliguma meérki - ierobezot globalo temperatiras paaug-

stinasanos par 2 °C, ideala gadijuma - par 1,5 °C.**

3. Pamattiesibas un vides ilgtspéja
Dzons Nokss raksta, ka centieni piemeérot cilvektiesibas klimata parmai-
nam aizsakusies desmit gadus pirms Parizes noliguma pienemsanas un sasniegusi

kulminacijas punktu pasa Parizes noliguma. Vin§ min rezolacijas, zinojumus un

257 https://u nfccc. int/kyoto_protocol.
258  https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement.

259  https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement.
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pazinojumus starptautiskas sadarbibas joma, kas pauz to, ka valstis kopuma piené-
musas domu par cilvéktiesibu saistibu ar klimata parmainam.’® Si doma ir skaidri
pausta Parizes noliguma preambula. Ta nem veéra to, ka “Pusém, risinot ar klimata
parmainam saistitas problémas, butu jaievéro un jaatbalsta cilvéktiesibas, tiesibas uz
veselibu, pamatiedzivotaju, vietéjo kopienu, migrantu, bérnu, cilvéku ar invaliditati
un neaizsargatu personu tiesibas, tiesibas uz attistibu, dzimumu lidztiesiba, sieviesu
tiesibas un paaudzu vienlidziba”

Nokss uzskata, ka Parizes noliguma ir skaidri pateikts, ka no cilvéktiesibam izrie-
tosie pienakumi saistiba ar klimata parmainam ir valstu pienakumi un ka valstim ir ja-

261 Patiesi,

isteno, jasekmé un jaapsver $ie pienakumi, vérsoties pret klimata parmainam.
starptautiska sabiedriba parasti nenoliedz cilvéktiesibu saistibu ar klimata parmainam.

Gan individu un grupu cilvéktiesibas, gan valstu pienakumi izmantot vidi
ilgtspéjigi balstas starptautiskajas tiesibas. Klimata parmainu zinatniskie pétijumi
skaidri parada, ka klimata parmainas apdraud cilvéces pastavésanu un, visparigak,
apdraud pasreizéjas un nakamo paaudzu dzivo butnpu dzivibu.

Tacu cilvéktiesibu aizsardzibas teritorialais un materialais tvérums ir juridisko de-
basu subjekts, tapat ari jautajums par to, kuras cilvéktiesibas ir apdraudétas saistiba ar
klimata parmainam. Tas, ka laika péc Otra pasaules kara, kad tapa cilvéktiesibu ligumi,
klimata parmainas vél neuzskatija par problému, neattaisno jauno draudu esosajam cil-
véktiesibam izslégSanu no cilvéka brivibas un cilvéka cienas aizsardzibas, kuru dé] tika
izveidoti cilvektiesibu ligumu. Butiba varétu ari argumentét, ka diezgan daudzi starp-
tautisko tiesibu jautajumi ir atkarigi no ta, vai dziviba vispar ir ilgtspéjiga. Ja teritorijas
pladu dél nav apdzivojamas vai ja cilvéku dziviba péksni izbeidzas dabas katastrofu dél,
tad detalizétiem noteikumiem par daudziem citiem jautdjumiem ir maz jégas.>*

Tik un ta atklats ir jautajums par to, ka cilvéktiesibas ir saistitas ar valstu piena-
kumiem, ko tas uznémusas saskana ar starptautiskajam tiesibam, lai vérstos pret kli-
mata parmainu sekam. Ja valstis pilditu Sos pienakumus tada veida, lai to centienu
rezultata tiktu panakta nepiecieSsama siltumnicefekta gazu emisiju samazinasanas
un piemérosanas, ka ari dabas resursu ilgtspéjiga izmanto$ana, varbut diskusijas
par klimata parmainam cilvéktiesibu jautajumi nebatu tik izskirosi. Tacu, ka jau es

minéju, ir zinots, ka valstu centieni nav pietiekami spécigi, lai lidz gadsimta beigam

260 John H. Knox, The Paris Agreement as a Human Rights Treaty, in: Dapo Akande, Jaakko Kuosmanen, Helen McDer-
mott, Dominic Roser, eds., Human Rights and 21st Century Challenges: Poverty, Conflict, and the Environment, Oxford
University Press 2020, p. 324-329.

261 John H. Knox, The Paris Agreement as a Human Rights Treaty, in: Dapo Akande, Jaakko Kuosmanen, Helen McDer-
mott, Dominic Roser, eds., Human Rights and 21st Century Challenges: Poverty, Conflict, and the Environment, Oxford
University Press 2020, p. 330.

262 J.Klabbers, International Law, Cambridge: Cambridge University Press 2021, p. 297.
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sasniegtu Parizes noliguma mérki - ierobezot temperatiras cel§anos par 2 °C, ideala
gadijuma - par 1,5 °C. Tapéc tas nav parsteigums, ka, nemot véra klimata parmai-
nu riskus, cilveki sakusi meklét piekluvi nacionalajam un starptautiskajam tiesam.
Sajos apstaklos tiesas saskaras ar jautijumiem par attiecibam starp cilvéktiesibam

un valstu pienakumiem saistiba ar klimata parmainam.

4. Tiesu nostaja attieciba uz vides ilgtspéju

Tiesas individu vai grupu celtas prasibas saistiba ar klimata parmainam pret
valsts varu, proti, valdibu, skar dazadus vides jautdjumus, pieméram, siltumnicefekta
gazu emisiju samazinasanu, piekluvi informacijai, cilvéktiesibas, biologiskas daudz-
veidibas aizsardzibu utt.?® Saj a konteksta tiesnesa loma ir lemt par konkréto stridu,
kadu to pasniegusas puses.***

Kaut ari Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija
(turpmak - Konvencija) skaidri nemin tiesibas uz veseligu vidi, videi nodaritais kai-
téjums vai vides risku iedarbiba varétu skart dazu taja noteikto tiesibu istenosanu.
Sobrid ir ievérojams Eiropas Cilvéktiesibu tiesas (ECT) judikatiiras apjoms saistiba
ar vides jautajumiem.*®

Niderlandes Augstakas tiesas 2019. gada decembri pasludinatais spriedums
lieta Fonds Urgenda pret Niderlandes valsti lava atstat spéka rikojumu valstij, ko bija
izdevusi Rajona tiesa un ko Apelacijas tiesa bija atstajusi spéka, liekot valstij lidz
2020. gada beigam samazinat siltumnicefekta gazes emisijas par vismaz 25% salidzi-
najuma ar 1990. gadu. Saskana ar Konvencijas 2. un 8. pantu Apelacijas tiesa var un
drikst secinat, ta spriedusi Augstaka tiesa, ka valstij ir pienakums panakt §o sama-
zindjumu bistamo klimata parmainu dél, kas varétu spécigi ietekmét Niderlandes
iedzivotaju dzivi un labklajibu.?%

Lidzigas lietas gaida izskatiSanu vai ir iztiesatas visas pasaules valstis. Ka mi-
néts sesijas pieteikuma, klimata lietas ir bijusas, pieméram, Francija un Vacija. 2021.
gada februari Parizes Administrativa tiesa atzina Francijas valsts tiesisko atbildi-

bu par tas klimata krizes veicinasanu.?” Francija $o lietu dévé par LAffaire du Siécle.

263 Sk., pieméram, http://climatecasechart.com/non-us-climate-change-litigation/.

264 Sk., pieméram, par stridu lieta Fonds Urgenda pret Niderlandes valsti (Niderlandes Augstakas tiesas 2019. gada 20. de-
cembra spriedums, ECLI:NL:HR:2019:2007 (tulkojums anglu valoda)): Dineke de Groot, Runa (Toespraak seminar) “Civillietu
tiesu sarezgita un publiska loma veselibas un vides jautajumos (2022. gada 22. aprili); Dineke de Groot, Lekcija Kasacijas
tiesas un Valsts padomes rikotaja konferencé par klimatu, pilsoniem, tiesibam, tiesnesiem Parizé (2021. gada 21. maija).

265 Sk., pieméram, ECT faktu lapu par vidi un ECK: FS_Environment_ENG (coe.int).

266  Niderlandes Augstaka tiesa 2019. gada 20. decembri (Niderlandes valsts/Fonds Urgenda), ECLI:NL:HR:2019:2007 (tul-
kojums anglu valoda). Sk. ari jaunumus Niderlandes Augstakas tiesas majas lapa: Dutch State to reduce greenhouse
gas emissions by 25% by the end of 2020 - Hoge Raad (ang|u valoda).

267 Tribunal administratif de Paris 3 February 2021, 1904967, 1904968, 1904972, 1904976/4-1.

116


https://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:HR:2019:2007
https://www.hogeraad.nl/over-ons/raad/toespraken-president/
https://www.hogeraad.nl/over-ons/raad/toespraken-president/
https://www.echr.coe.int/documents/fs_environment_eng.pdf
https://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:HR:2019:2007
https://www.hogeraad.nl/actueel/nieuwsoverzicht/2019/december/dutch-state-case-reduce-greenhouse-gas-emissions/
https://www.hogeraad.nl/actueel/nieuwsoverzicht/2019/december/dutch-state-case-reduce-greenhouse-gas-emissions/
http://paris.tribunal-administratif.fr/content/download/179360/1759761/version/1/file/1904967190496819049721904976.pdf

2021. gada marta Vacijas Bundesverfassungsgericht tiesi minéja nakamas paaudzes sais-
tiba ar dzivibas un veselibas aizsardzibu pret klimata parmainu raditajiem riskiem.*®

Paraugoties uz manis tikko minétajiem trim spriedumiem, varétu $kist, ka,
pamatojoties uz valstu politiskajam izvélém pievienoties starptautiskam konvenci-
jam un ligumiem, ka ari plasajiem vides pétijjumiem par $o tematu, pastav visparéjs
konsenss par $o jautajumu un tapéc nacionalajam un starptautiskajam tiesam bus
pieméroti instrumenti, lai lemtu lietas par vides ilgtspé&ju.

Tomeér tiesam $adas lietas varétu bt ierobezota manevra iespéja. Viens no jauta-
jumiem, kas varétu rasties, ir — pret ko valsts uznemas saistibas, pievienojieties starp-
tautiskam ligumam par vides jautajumiem. Raugoties no tradicionalas publisko starp-
tautisko tiesibu perspektivas, dalibvalsts pienem liguma noteiktas valstu tiesibas un
pienakumus, iznemot to eventualas atrunas, un dara to attieciba pret citam valstim,
kuras klast par §i pasa liguma dalibvalstim. Raugoties no nacionalas perspektivas,
valsts pievienojas starptautiskam ligumam tas tautas varda, kuru ta parstav. Tacu tas
nenozimé, ka individiem vai grupam ir nepastarpinatas tiesibas piespiest valsti pildit
tas starptautiskas saistibas. Konkrétas valsts izpratne par suverenitati nosaka to, vai
individs vai grupa var nepastarpinati atsaukties uz tiesibam, kas izriet no starptautis-
kiem ligumiem.

Turklat muasu pasreizéja globalaja un savstarpéji atkarigaja sabiedriba iespé-
jams, ka pienakumi nav javeic tikai valstim un tiesibas nav pieskirtas tikai indivi-
diem; starptautisko uznémumu, starptautisko institiiciju, sabiedribas interesu gru-
pu klatbatne un ietekme, ka ari vides un radibu, kas nav cilvéki, parvértésana ir
batiski ietekméjusas tradicionalos skatijumus uz pamattiesibam.

Citi faktori, kas varétu ietekmét to telpu, kura darbojas tiesa, ir debates par to,
cik liela méra vide ir apdraudéta, ka ari par to, kam vajadzétu sniegt lidzeklus pret
klimata parmainam.

Vel cits sarezgljums varétu but tas, ka vispar valstis pasas nerada ne lielako
dalu siltumnicefekta gazu emisijas, nedz piesarnojumu. Parasti vidi degradé uz-
némumi un individi, kaut ari tradicionalaja starptautisko tiesibu sistéma tie nav
pienakumu veicgji.**’

Pasreizéja vides jautajumu situacija ir daudz lielaka dalibnieku dazadiba. Ne-
raugoties uz to, ka jau minéju ieprieks, pienakumi cilvéktiesibu joma ir valstim.

Tapat ari miné&ju, ka valstu suverenitati nevar uzskatit par absolitu vai statisku

268 Bundesverfassungsgericht 24 March 2021, BvR 2656/18, ECLI:DE:BVerfG:2021:rs20210324.1bvr265618.
269 J.Klabbers, International Law, Cambridge: Cambridge University Press 2021, p. 281-282.
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jédzienu. Jauna attistiba un vajadzibas var to mainit. Tiesi no valstim var sagaidit,
ka tas ievéros, sekmés un apsvérs cilvéktiesibas, vérsoties pret klimata parmainam.
Valstis ka tadas, pat misu pasreizéja savstarpéji saistitaja pasaulé ar samilzusam
problémam un lielu dalibnieku dazadibu, aizvien parstav galveno organizatorisko
principu, lai caur politiskam izvélém istenotu normas un vértibas. Iespéjams, ka
$ada istenosana notiks neierastos veidos, pieméram, caur informacijas apmainu,
monitoringu un ieteikumtiesibu mehanismiem.*”

Galu gala tradicionalie un inovativie ievieSanas mehanismi varétu sekmet tie-
sibu uz labveligu vidu normativizé$anu gan ierasto starptautisko tiesisko ietvaru
ieksiené, gan arpus tiem. Sidu mehanismu un mainigas dalibnieku kopainas ietek-
me uz nacionalo un starptautisko tiesu lomu, lemjot par pasreizéjas un nakamo
paaudzu cilvéktiesibam, ir svarigs tagadnes notikums, kura liecinieki més esam.

Neraugoties uz $im norisém, vides jautajumu lietas, tiesi tapat ka jebkura cita
lieta, tiesam biuis jademonstré objektivitate un neatkariba, ka ari jarikojas kompe-
tenti un labveéligi. Tadéjadi tiesam bus jalemj vides jautajumu lietas, nemot véra
pieejamos instrumentus un zinasanas, palaujoties uz savu tiesas sprieSanas pieredzi,

spriezot tiesu, ka ari darbojoties atbilstosi mazakai vai lielakai manevra iespéjai.

270 J. Klabbers, International Law, Cambridge: Cambridge University Press 2021, p. 281-282.



Helena Kellere (Helen Keller)

Bosnijas un Hercegovinas Konstitucionalas tiesas

priek§sédétajas vietniece

Vides ilgtspéja: politiskas izSkirsanas vai
pamattiesibu nodrosinasanas jautajums?

levads

Vides tiesibas ir modé. Bijusais ANO Ipasais zinotajs par cilvéktiesibam un vidi
atkartoti aicinajis atzit visparéjas tiesibas uz veseligu vidi. Atziméjot to, ka vairak neka
80 procentu ANO dalibvalstu ir tada vai citada veida likumigi atzinusas $is tiesibas,
pasreizéjais Ipasais zinotajs ieteicis ka labo praksi 3o tiesibu atzisanu nacionalaja likum-
doganas vai konstitucionalaja limeni (A/HRC/43/53, 30 December 2019). CKK - Eiro-
pas Padomes Cilvéktiesibu koordinacijas komiteja — $obrid spriez par to, vai pienemt
papildu Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas (turpmak -
Konvencija protokolu, kas ietvertu tiesibas uz veseligu vidi. Neapsaubami, globala kus-
tiba, kas atbalsta tiesibu uz labvéligu vidi normativizé$anu, norit pilna spara.

Papildus tam paplasinas iedibinato cilvéktiesibu vides dimensijas atzisana.
To veidojis pieaugosais zinasanu kopums un izpratne par cilvéku labklajibas un vi-
des integritates dzilo saistibu.

Skiet, ka Sogad klimata parmainu ietekme bijusi seviski spéciga. Vel tikai pa-

gajusaja ménesi (augusta) Eiropas Sausuma observatorija zinoja, ka Eiropa $obrid
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piedzivo smagako sausuma periodu pédéjo 500 gadu laika! Tas ne tikai apdraud
partikas drosibu Eiropa, bet ari apdraud energétikas drosibu, kavéjot hidroelektro-
energijas razoSanu.

Klimata parmainas ir klat. Tas skaidri pateikts pédéja IPCC (Starptautiska kli-
mata parmainu panela) zinojuma: cilvéku ietekme uz klimata parmainam ir zinat-
niski pieradita, un mums jadara viss iespéjamais, lai turpmakajos gadu desmitos
noveérstu draudo$o katastrofu.

Saskaroties ar valstu nepietieckamu ricibu attieciba uz to ieguldijumu klimata
parmainu mazinasana, pieaug ar klimatu saistitu tiesas procesu skaits. Pilsoni cel
prasibas pret valsts institiicijam (dazkart ari pret privatuznémumiem), pamatojoties
uz to, ka valstis darijusas parak maz, lai samazinatu siltumnicefekta gazu emisiju. Ie-
spéjams, ka tiesibas balstitas tiesvedibas klimata joma ir galéjais piemeérs, parbaudot
tézi, ka vides ilgtspéja ir pamattiesibu, nevis politikas jautajums.

Sodien sava prezentacija apsvériu tiesu varas atbilstoso lomu, saskaroties ar pamat-
tiesibas balstitiem tiesas procesiem saistiba ar klimatu. Vai tiesam vajadzétu vairities no

iesaistiSanas no Sadiem tiesas procesiem izrietosajos jautajumos, jo tie esot “politiski”?

Struktura

Savu prezentaciju esmu strukturéjusi sadi.

Pirmkart, centi$os paskaidrot, kapéc vispar rodas tiesas procesi saistiba ar kli-
matu, ka ari, kadi ir ierastie argumenti pret to, ka tiesam vajadzétu pienemt $adas
prasibas izskati$anai.

Otrkart, izcel$u dazus ipasus izaicinajumus tiesam, kas izskata klimata lietas.

Un, visbeidzot, kas tomér nav mazak svarigi, pieminé$u dazas ipasas problé-

mas, ar kuram Eiropas Cilvéktiesibu tiesa (ECT) saskaras klimata lietas.

| dala: tiesas procesi klimata joma

Vispirms uzdosu $adu jautajumu: Kapéc notiek sie klimata jomas tiesas proce-
si? Ir vairaki iemesli:

1. Daudzi cilvéki izjat klimata parmainas ka eksistencialu apdraudéjumu. Vini
apgalvo, ka vinu tiesibas uz privato un gimenes dzivi, sliktas izturésanas aizliegums
un, visbeidzot, vinu tiesibas uz dzivibu tiekot parkaptas.

2. Siem prasitajiem radies iespaids, ka klimatam ir parak mazs svars politisko
viedoklu veido$anas procesa un ka istermina domasana un ekonomiskas intereses
paralizé valsti.

3. Daudzas valstis nav saistosu klimata aizsardzibas standartu.
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Papildus tam visam starptautiska limenI mums ir maz saisto$u noteikumu attie-
ciba uz klimata aizsardzibu, un mums nav starptautiskas institicijas, kas varétu par-
baudit atbilstibu $iem standartiem, tatad - mums nav Starptautiskas klimata tiesas.

Izsakoties vienkarsak — més sastopamies ar $adu situaciju: liela nepieciesamiba
rikoties, zems normativo prasibu blivums, ka ari politiskas atbildibas pieprasisanas
iespéju trikums.

Ta rezultata aizvien vairak individu nacionalajas un starptautiskajas institiici-
jas atsaucas uz cilvéktiesibam, lai vérstos pret ricibas trikumu klimata joma. Un te
sak klat interesantak, jo izvirzas jautajums par to, vai tiesas spéj tikt gala ar $o uz-
devumu. Politikas un zinatnes jomas izvértusas kaismigas debates par to, vai tiesam
vajadzétu lemt $ados — ar klimatu saistitos — tiesas procesos.

Kadi ir visbiezak izteiktie argumenti pret klimata jomas tiesas procesiem?

1. Tiesas nav demokratiski legitimétas, un tapéc tam nevajadzétu izspriest $a-

das lietas.

2. Cilvektiesibas nav tiesibas uz klimata aizsardzibu.

3. Ta ka iesaistitas parak dazadas intereses un sarezgiti zinatniski pieradijumi,

kurus tiesnesi nespéj izvértét, $ada veida lietas tiesam nav pa spékam.

4. Ar klimata parmainam janodarbojas likumdevéjam.

Pirmais arguments pienem, ka demokratija attieciba uz daudziem jautajumiem
sabiedriba var pastavét pamatotas domstarpibas un iedzivotajiem tas jarisina politiska
cela. Ta ka tiesnesi nav sabiedribas ievéléti, vini nevar izlemt $os jautajumus. Sis argu-
ments ir vispusigs uzbrukums tiesam, noliedzot tiesu funkciju konstitucionala demo-
kratija. Ir nepamatoti sagaidit demos “sapratigu domstarpibu” atrisinajumu periodos,
kad turpinas pamattiesibu parkapumi. Tadéjadi tiesas veic nepiecieSamo uzdevumu —
aizsargat tiesibas, kamer norit politiskie procesi, ta vieta lai grautu politiskos procesus.

Otrs arguments, visticamak, ir pareizs. Cilvéktiesibas, it pasi tapéc, ka tas pie-
néma péc Otra pasaules kara, tika primari iecerétas ka individu aizsardziba pret
valsts tieSu iejauksanos. Pagajusa gadsimta piecdesmitajos un sesdesmitajos gados
klimata parmainas pat neuzskatija par problému. Tomeér visas cilvéktiesibu instita-
cijas uzsveérusas, ka cilvéktiesibas ir jainterpreté musdienigi un ka cilvéki ir jaaizsar-
ga ari pret jauna veida draudiem.

Tresaja argumenta pret tiesvedibam, kas saistitas ar klimatu, ari saskatama
zinama veértiba. Patiesi, ar klimatu saistitajos tiesas procesos més saskaramies ar
daudzam un dazadam interesém. Un tiesnesi nav nedz zinatnieki, nedz ekonomisti.
Tacu vai §is problémas tiesam ir tik neierastas? N¢, tapat ir arl dazas citas jomas,

pieméram, modernaja reproduktivaja medicina. Ari taja jaatrod taisnigs risindjums
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loti at$kirigam interesém. Tiesas var un daudzkart ir radosi izmantojusas sancen-
sibas procesu, noteikumus par pieradijjumiem, ka ari iespéju izmantot neatkarigus
ekspertus, lai saprastu sarezgitu zinatnisku informaciju.

Un, visbeidzot, par pédéjo argumentu: ja, tiesi politiskajiem atzariem ir jano-
saka konkréti risinajumi sarezgitam, ar vides ilgtspéju saistitam problémam, piemé-
ram, kada méra un ka taisnigi mobilizét resursus klimata parmainu mazinasanai.
Tacu kadus tiesiskos solus var spert individi, kuri apgalvo, ka likumdevéjs nav pildi-
jis savu uzdevumu aizsargat tos pret klimata parmainu ietekmi? Tad vieniga iespéja

ir vérsties tiesa.

Il dala: izaicinajumi tiesam

Ja vadamies péc premisas, ka tiesas skatis un ka tam jaskata visas klimata lietas,
tad ari jaatzist, ka tam jaspélé grata loma. Tam, no vienas puses, jauznemas atbildi-
ba par cilvéktiesibam, bet, no otras puses, tas nevar pienemt tadus léemumus, kuros
tas izraditu parak lielu aktivismu, jo citadi tas apdraudétu savu legitimitati.

Klimata lietas izvirza gratus robezjautajumus. Minésu tikai dazus piemeérus.

Statuss. Kurs ir tiesigs celt prasibu klimata lieta? Kaut kada veida klimata par-
mainas ietekmé mus visus. Vai tajas jurisdikcijas, kuras tiesas nevar pienemt actio
popularis, klimata lietas nolemtas neveiksmei? Kaut ari dazi individi ir ipasi skarti,
vinu neaizsargatibu var noveértét tikai relativi, proti, aizvien iespé&jams atrast citus,
kas ir vél neaizsargataki. Pieméram, kopuma bérnus vienmér tas skar ipasi, bet ta tas
nav, salidzinot ar bérniem, kuri dzivo vides zina neaizsargatos rajonos. Tapéc nebiis
viegli novilkt robezu starp atseviskam prasibam, ko célusas personas ar skaidru lo-
cus standi, no vienas puses, un actio popularis — no otras puses.

Ekstrateritoriala riciba un emisijas. Vél ir jautajums par tiesas ratione loci
jurisdikcijas (teritorialas jurisdikcijas) robezam. Klimata parmainu ietekme uz vie-
téjiem iedzivotajiem ir ne vien vietéjo siltumnicefekta gazu emisiju, bet ari ekstrate-
ritorialo emisiju sekas. Cik liela méra tiesa var istenot jurisdikciju par valdibu eks-
trateritorialo ricibu un valdibas vietéjas ricibas ekstrateritorialajam sekam?

Prasibas pamatojums. Kads pamatojuma apjoms nepieciesams, lai tiesibas
balstita, ar klimatu saistita prasiba butu pienemama? Vai papildus tam, ka tiek kon-
statétas atbilstosas tiesibas, un tam, ka klimata parmainas tas ietekmé, pieteicéjam
vajadzétu ari atklat valsts nepietiekamo reakciju uz klimata parmainam jau piene-
mamibas izvértésanas posma?

Ja neskaita Sos ne mazak svarigos piekluves jautajumus, ir vél citi diezgan
sarezgiti jautajumi péc butibas.
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Klimata zinatne. Kaut ari IPCC zinojumi ir svarigs un autoritativs informacijas
avots, tie nenosaka starptautiskajai sabiedribai kopuma vai atseviskam valstim spera-
mos solus. Zinatniskie pieradijumi, kas sakas identificéjam minimalo slogu, kas kat-
rai valstij jauznemas, lai cinitos pret klimata parmainam, nav vertibneitrali. Tie balstas
pienémumos par minimalo attistibas limeni, uz ko attistibas valstim ir tiesibas, un par
attistito valstu atbildibu par vésturiskajam emisijam. Vai ir kadi tiesibu avoti, kuri mums
pateiktu, kadas vértibas zinatniskie pieradijumu drikst vai nedrikst bat balstiti?

Minimalais slogs. Ar $o ir saistits jautajums — kada veida tiesas varétu par-
liecinaties par to, ka valdibas klimata mérki atbilst minimalajam slogam, ko cil-
vektiesibas liek tam uzpemties? Kada ir attistito valstu vésturisko emisiju tiesiska
nozimiba? Kaut gan, no vienas puses, iespéjams argumentét, ka vésturiskajam emi-
sijam nevajadzétu radit atbildibu, jo tolaik tada paradiba ka klimata parmainas bija
nezinama, bet, no otras puses, iespéjams argumentét, ka atbildiba var balstities taja,
ka attistitas valstis un valstis ar strauji augo$u ekonomiku Sobrid turpina giit ar vés-
turiskajam emisijam saistitus labumus.

Célonsakariba. Ka tiesam vajadzétu pieskanot to célonsakaribas tiesisko par-
baudi, lai nemtu véra neskaidribas prognozé? Vai vides tiesibu piesardzibas princips
ir atbilsto$s instruments, vértéjot pieradijumus cilvéktiesibu lietas?

Zaudéjumi un kaitéjums. Visbeidzot, bet ne mazak svarigi, ka tiesas rikosies
attieciba uz zaudéjumiem un kaitéjumu, kas saistiti ar klimatu? Vai $is kaitéjums
ir kompenséjams? Ja ir, tad kada veida cilvéktiesibas ietekmeés ta aprékinu? Iespé-
jams, ka cilvéktiesibas nespés atbildét uz tadiem jautajumiem, ka, pieméram, kada
ir temperatiras cel$anas dé] bojatas ekosistémas zaudéta vértiba? Ka nemsim véra
dazadu iedzivotaju grupu, kuras ietekmeé dazadu ar klimatu saistitu vides notikumu
diapazons, neaizsargatibas spektru?

Redzat, jautajumi ir sarezgiti. Tacu tas nenozimé, ka tiesam nevajadzétu rast

atbildes. Tam tie jarisina soli pa solim.

lll dala: ar klimatu saistitie tiesas procesi ECT

Vairakas klimata lietas gaida izskatiS$anu ECT Lielaja palata. Visi nepacietigi véro
Strasbaru. Gluzi ta, it ka cilvéce gaiditu no ECT pestisanu apsolo$u spriedumu. Japaiet
veél zinamam laikam, lai més tiktu tik talu. Tacu es ieteiktu parlieku nesaceréties.

Tapéc, ka problémas, kas rodas nacionalajam tiesam, ir lidzigas tam, ar ko sa-
skaras ECT. Tacu ir vél citas problémas. Minésu dazus piemérus.

Jurisdikcija. Vai varam interpretét Konvencijas 1. panta ietverto terminu

“jurisdikcija” tadéjadi, lai secinatu, ka dalibvalstis ir atbildigas visu to individu
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prieksa, kurus globali skar klimata parmainas? Vai individi arpus Eiropas var pre-
tendét uz Konvencijas aizsardzibu?

IzsmelSana. Kadas ir prasibas attieciba uz valsti pieejamo tiesisko aizsardzibas
lidzeklu izsmel$anu, ja probléma ir globala un cietusie atrodas dazadas Eiropas Pa-
domes dalibvalstis?

Piemérojamas tiesibas: Ka ECT tiek gala ar faktu, ka tai ir “tikai” japieméro
Konvencija, kura par klimata parmainam nekas nav teikts? Tiesa ir sarezgita situ-
acija, jo tas 27 Eiropas Padomes dalibvalstis, kuras vienlaikus ir ar1 ES dalibvalstis,
visticamak, argumentés, ka tad, ja tas ievéro ES klimata tiesibas un politiku, nevar
bat ta, ka tas parkapj Konvenciju; ES klimata tiesibu pietiekamibas vérté$ana vai ES
dalibvalstu atbilstibas ES tiesibam pétisana ir arpus ECT mandata.

Cietusais. Vai klimata justicija ir gan intertemporala, gan interlokala dimen-
sija? Vai cilveki citos pasaules regionos var atsaukties uz klimata aizsardzibas pasa-
kumu neesibu Eiropa?

Attiecinamiba un atbildiba. Kada veida sada konteksta ECT noteiks atbildibu?
Ka minéts, valstis ir gadu desmitiem ilgi “likumigi” radijusas CO. izmeSus. Vai pastav
industrializéto valstu vésturiska atbildiba, kas tiesai janem veéra, izlidzsvarojot intereses?

Vienlidziba. Vai mums ir japarskata vienlidzibas princips un diskriminacijas
aizliegums, lai més spétu radit klimata taisnigumu?

Ricibas briviba/subsidiaritate. Visbeidzot, vai tiesai vajadzétu piemérot rici-
bas brivibas doktrinu $ajas lietas, vértéjot valsts klimata mérku vérienigumu, nemot
veéra to, ka valstu atbildigas iestades aizvien ir parak zemu novértéjusas emisiju sa-
mazinasanas mérkus, ko tas spéj sasniegt? Kada veida spriedums par klimata par-

mainam ir saskanojams ar ECT subsidiaro lomu attiecibas ar dalibvalstim?

IV dala: noslegums

Nacionalaja un starptautiskaja limeni tiesam ir vél gars cel$ ejams. Visticamak,
tiem, kuri gaida, ka tiesas istenos klimata taisnigumu, naksies vilties. Tiesas nav
istais adresats, prasot piedavat risinajumu problémam, kas skar visu sabiedribu ko-
puma. Tiesas netiks gala ar sociali ekonomiskas nevienlidzibas kompensé$anu vai
distributiva taisniguma izveidi globalo ziemelu un dienvidu attiecibas. Tomér es tik
un ta esmu parliecinata, ka tiesam biis svariga loma, vérsoties pret klimata krizi. Tas
vienmer spés atbildét uz konkrétiem jautajumiem, kas ir svarigi likumdevéjiem un

valdibam. So epohalo izaicinajumu més varam atrisinat tikai kopa.



Anita Rodina

Latvijas Republikas Satversmes tiesas tiesnese

ligtspéjas principa un vides aizsardzibas
mijiedarbiba Satversmes tiesas judikatura

levads

Nav noliedzams, ka ikviena tiesibu nozaré vai joma, kur ilgtspéjas principu
piemeéro tiesas, tas tiek piepildits ar attiecigu saturu. Un lai ari ilgtspéja aptver arvien
jaunas jomas un nozares (Satversmes tiesa uz ilgtsp&ju ir atsaukusies, piemeéram,
izskatot lietas par augstako izglitibu*?, likumdo$anu®?, valsts budzeta veido§anu®”?
un nodoklu politiku?’*), nevar noliegt, ka tiesi ar vidi saistito jautajumu risinasana
ir likusi pamatus §im principam misdienu konstitucionalisma. Turklat, ja raugas uz
ilgtspéjas centralo aksiomu (dazadu interesu sabalansé$ana un paaudzu intereses),
tad vide un ar to saistitie jautajumi ir neatnemama ilgtspéjas sastavdala un centrala
ass, jo tiesi vide ir viens no galvenajiem cilvéka eksistences prieksnoteikumiem.*”

Sava priekslasijuma es, $ketinot vides un ilgtspéjas mijiedarbibu:

271 Satversmes tiesas 2019. gada 7. janija spriedums lieta Nr. 2018-15-01, 14.1. punkts.

272 Satversmes tiesas 2019. gada 6. marta spriedums lieta Nr. 2018-11-01, 18.4.1. punkts; Satversmes tiesas 2019. gada
6. marta spriedums lieta Nr. 2018-11-01, 18.1. punkts.

273 Satversmes tiesas 2021. gada 7. maija spriedums lieta Nr. 2020-40-01, 8.2 punkts.
274  Satversmes tiesas 2017. gada 19. oktobra spriedums lieta Nr. 2016-14-01, 26. punkts.

275  Kamal H. Evolving principles of sustainable development and good governance. In book: Sustainable Development
and Good Governance, Ginther K., Denters E, de Waart P. J. I. M. (Eds.), Netherlands: Springer, 1995, p. 17.
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- visupirms vérsiSu uzmanibu uz vides konstitucionalisma konceptu, kas
Latvijas tiesibu zinatné netiek plasi lietots, bet kas ir pazistams un atrodams,
un noskaidrojams, analiz&jot Latvijas konstitiiciju — Satversmi;

— otrkart, Joti isi akcentésu tikai atseviskus procesualus jautajumus, lai saprastu, kad
un ka Satversmes tiesa var iesaistities vides aizsardzibas jautajumu risinasana.

- treskart, noradiSu uz Satversmes tiesas secindjumiem, kas atspogulo ilgtspé-
jas un vides, ja varétu ta teikt, sazobi jeb to, ka $is divas vértibas tiek sasais-
titas tiesu praksé. Precizak - ka ilgtspéjas princips tiek piemeérots, skatot ar

vidi saistitus atseviskus jautajumus.

1. Vides konstitucionalisms
Modernaja konstitticiju teorija konstitacijas tiek raksturotas ka dzivs instru-
ments.”’ Si ipagiba aptver ari citstarp konstitiicijas atvértibu jaunam idejam un kon-
ceptiem. Ilgtspéja un vides aizsardziba konstitticijas ir ienakusas salidzinosi nesen.
Bet — ka noradits pétijumos:
- 2021. gada 41% pasaules konstitaciju ir atsauce uz nakamajam paaudzém?”’;
- apméram 20 valstis*® tiesi expressis verbis ieklavusas terminu “ilgtspéja” vai
“ilgtspéjiga attistiba”;
— savukart vairaku desmitu - vairak neka 70 - valstu konstiticijas tiek runats
par vides aizsardzibas nepiecieSamibu un nozimigumu.*””
Raugoties uz Latvijas konstitaiciju saistiba ar vides jautajumiem un ilgtspéju, ir

akcentéjami divi aspekti.

Pirmais aspekts
Satversmé ieklauta cilvéka pamattiesibu kataloga — konkréti 115. panta - ir
nodefinétas ikviena subjektivas, tiesi piemérojamas tiesibas dzivot labveéliga vidé,
sniedzot zinas par vides stavokli un rapéjoties par tas saglabasanu un uzlabosanu.*®
Atklajot §1 panta saturu, Satversmes tiesa ir noradijusi, ka taja noteiktas pam-

attiesibas paredz valsts pienakumu aizsargat personu gan no faktiski jau notiekosam

276  Letsas, G. The ECHR as a living instrument: Its meaning and legitimacy. In book: Fellesdal A., Peters B., Ulfstein G.
(Eds.), Constituting Europe: The European Court of Human Rights in a National, European and Global Context. Cam-
bridge: Cambridge University Press, 2013, p. 106.

277  Aratjo R., Koessler L. The rise of the constitutional protection of future generations. https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3933683, p. 10.

278 James R., Daly M., Daly E. Ten Good Practices in Environmental Constitutionalism that can Contribute to Sustainable
Shale Gas Development. In book: Energy, Governance and Sustainability. Jaria-Manzano J., Chalifour N., Kotzé L.J.
(Eds.), Cheltenham, UK, Elgar Publishing, 2016, p.40.

279  Cho H.S. and Pedersen O.W. Environmental rights and future generations. In book: Routledge Handbook of Constitu-
tional Law., Tushnet M., Fleiner T., Saunders C. (Eds.), Routledge, 2015, p. 401.

280  Latvijas Republikas Satversme. https://www.saeima.lv/en/legislative-process/constitution
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darbibam, kas var radit draudus veselibai vai videi, gan ari no $adam nakotné paredza-
mam darbibam.”' Sada atzina nenoliedzami sasaucas ar Eiropas Cilvéktiesibu tiesas
un Eiropas Savienibas Tiesas judikattira pazistamo piesardzibas principu. Atbilstosi
tam vides aizsardziba nenozimé tikai aizsardzibu pret jau draudosam briesmam un jau
iestajusos seku likvidésanu, bet ari nakotné iespéjamu negativo seku mazinasanu.?*

Turklat Satversmes 115. panta lietotais jédziens “ikviens” aptver ne vien taga-
déjas paaudzes, bet arl nakamo paaudzu intereses dzivot labvéliga vidé, kas respek-
téjamas, izlemjot ar vidi saistitus jautajumus.**

Proti, Satversmes tiesa, jau atklajot Satversmes 115. panta saturu, ir véra nému-

si ilgtspéjas koncepta kodolu - tagadéjo un nakamo paaudzu intere$u respektésanu.

Otrais aspekts

Satversme tiesi vides jautajumu aspekta aicina ikvienu but atbildigam, ka ari
stricto sensu lieto terminu “nakama paaudze”.

Satversmes ievada piektas rindkopas tresais teikums noteic: “Ikviens rapéjas par
[..] sabiedribas kopéjo labumu, izturoties atbildigi pret citiem, nakamajam paaudzém,
vidi un dabu.” Ka redzams — minétais atspogulo personas pienakumus sabiedriba bat
atbildigam pret nosauktajam vértibam, un atbildiga izturésanas ir ne tikai atturé$anas
no darbibam, bet ari pozitiva vai pat proaktiva darbiba.”® Var teikt, ka Satversmes
ievada atspogulota ari vides ilgtspéjas biutiba, kas liedz personai rikoties ta, ka vinas
riciba apdraudétu vai nopietni varétu apgritinat nakamo paaudzu dzivi.*®

Nemot véra preambulas izvérsumu, secinams, ka Latvijas Republikas Satvers-
me neap$aubami ir piepulcéjusies tam modernajam konstitticijam, kuras uznému-
$as un nodefinéjusas ne tikai vides aizsardzibu, bet arl nakamo paaudzu aizsar-
dzibas mérki un ilgtspéjigu attistibu ka visas valsts attistibas vadmotivu, kas tiesi
atspogulots ievada pédéja rindkopa.

Tiesibu zinatné ir pazistams jédziens “vides konstitucionalisms™**, kas nozimé
arl to, ka konstitucionala ranga tiesibu normas tiek runats par vides aizsardzibu,

ekologiju vai dabu.?

281 Satversmes tiesas 2008. gada 17. janvara spriedums lieta Nr. 2007-11-03, 13.1. punkts.
282  Satversmes tiesas 2008. gada 17. janvara spriedums lieta Nr.2007-11-03, 20.1. punkts.
283  Satversmes tiesas 2008. gada 24. septembra spriedums lieta Nr. 2008-03-03, 17.1. punkts.
284  Satversmes tiesas 2018. gada 18. oktobra spriedums lieta Nr. 2018-04-01, 20. punkts.

285  Levits E. lzvérsts Satversmes preambulas iespéjama teksta piedavajums un komentars. Levits E. Valstsgriba. Idejas un
domas Latvijai 1985-2018, Riga: Latvijas Véstnesis, 2019, 648.Ipp.

286 Sk., pieméram, Weis L.K. Environmental constitutionalism: Aspiration or transformation? International Journal of Con-
stitutional Law, Volume 16, Issue 3, July 2018, pp. 836-870.
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Latvija vides konstitucionalisms tiek attiecinats uz:
- pirmkart, konkrétam pamattiesibam - tiesibam dzivot labvéliga vide,
- otrkart, ilgtspéjas principu, kas neapSaubami aptver ari vides aizsardzibu un
vides ilgtspéju.
Ja valsti ir $ada vértibu, tostarp ari vides konstitucionalisma, sistéma, tad ba-
tiski ir So sistému aizsargat.
Tadé] ir jaakcenté ari jautajums par tiesibu aizsardzibas lidzekliem, tostarp Sat-

versmes tiesu. Un talak loti, loti konspektivi par daziem procesualiem jautajumiem.

2. Tiesibu aizsardzibas iespéjas

Pieeja tiesai ir viens no svarigiem vides konstitucionalisma aspektiem. Ir vis-
parzinams, ka valstis, kuras pieeja tiesai ir atvértaka, tiesa var nonakt vairak lietu,
kas ir ne tikai nozimigas konkréta pieteikuma iesniedzéja pamattiesibu aizsardziba,
bet kuras var dot labumu ari visai sabiedribai.

Satversmes tiesa var, ja ta varétu teikt, iesaistities un risinat jautajumus, kasir
saistiti ar vidi un ilgtspéju, pirmkart, respektéjot tas kompetences robezas. Proti,
Satversmes tiesa risina ta sauktos tiesibu stridus un tas kompetence ir noteikta
likuma.

Runajot par Satversmes tiesas kompetenci, precizak par to, vai Satversmes tiesa
varétu nevértét kadu tiesibu normu, kuras konstitucionalitates izvértéSanu ir uzti-
céjis likumdeveéjs, citstarp tadu, kura, pieméram, ieklauts ar vidi saistits (pieméram,
loti jutigs) jautajums, janorada, ka lidz$inéja Satversmes tiesas judikatara ir Javusi
tiesibu zinatnei izsecinat vienu visnota] butisku principu - visaptvero$as kompeten-
ces principu. Tas nozimé: ja vien strids, atbilst Satversmes tiesas kompetencei, tiesa
nevar atteikties risinat So stridu.

Otrkart, Satversmes tiesa procesu nevar uzsakt pati péc savas iniciativas. Ir
jabut pieteikumam.

Nav noliedzams, ka liela nozime vides tiesibu aizsardziba ir tiesi nevalstiskajam
sektoram.”® Tade] vienmeér aktuals ir jautajums par to — ka veicinat tiesi $o juridisko
personu iespéjas konstitucionalaja tiesvediba. Ta ka actio popularis iesnieg$ana Sat-
versmes tiesa netiek pielauta, tad ari $im personam citstarp ir japierada savs jeb $is ne-
valstiskas organizacijas — juridiskas personas — pamattiesibu aizskarums. Ja nevalstis-
ka organizacija uzskata, ka kada tiesibu norma saduras ar vides interesém, tad runa

varétu but par tiesibu dzivot labveliga vidé aizskarumu. Satversmes tiesa ir attistijusi

288 Berny N., Rootes Ch. Environmental NGOs at a crossroads?, Environmental Politics, 2018, Vol. 27, No. 6, pp. 947-972.
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ipasus aizskaruma pieradiSanas kritérijus $ados gadijumos. Lai pieraditu $adas juridis-
kas personas pamattiesibu aizskarumu, véra tiek nemts juridiskas personas darbibas
meérkis, tai jabut dibinatai atbilstosi visam prasibam un ir jabat aktivai apstridéta tie-
siska reguléjuma izstrades procesa. Péc butibas Satversmes tiesas (ari administrativo
tiesu) pieeja atbilst ta sauktajai Orhtisas konvencijai*®, precizak - ta ir izveidojusies,
balstoties $1s konvencijas idejas, kas valstjj citstarp uzliek pienakumu izveidot efektivu
vides aizsardzibas sistému, kuras sastavdala tagad Latvija ir arl Satversmes tiesa.

Satversmes tiesas kompetence, atbilstosi kurai ta var izvértét, pieméram,
teritorijas plano$anas tiesibu aktus, ari starptautiskos ligumus (tostarp a priori)
dod iespéju Satversmes tiesai ar savu nolémumu starpniecibu “runat” par vides
jautajumiem. Pie tam sava veida atvérta pieeja ta sauktajam nevalstiskajam sekto-
ram rada plasas lidzdarbosanas iespéjas tiesi vides jautdjumu risinasana. Turklat
lidzdarbog$anas ir butisks ilgtspéjas nodrosinasanas elements, kas, ka noradits zi-
natné, nodrosina lielaku vienlidzigumu un ari legitimitati.>*

Bet vides tiesibas (un ne tikai) ir svarigs vél viens - ta sauktais preventivais as-
pekts. Proti, var piekrist tézei, ka tiesaganas, arl Satversmes tiesa, iespéjamiba piespiez

valstis bt uzmanigam, tostarp ari, pienemot tiesisko reguléjumu, kas attiecas uz vidi.

3. Vides un ilgtspéjas saskarsme Satversmes tiesas judikatira

Lai ari Satversmes tiesas nu jau 26 pastavésanas gadu laika skatito lietu, kuras
atrodama vides un ilgtspéjas mijiedarbiba, nav loti daudz, tomér ir izkristalizéjusies
virkne butisku atzinu.

Judikattira skaidri norada, ka ilgtspéja vienmeér prasa dazadu interesu (vides
(sabiedribas) un ipasnieka) sabalansé$anu. Jo ilgtspéjas pamata ir integréta un lidz-
svarota attistiba.*"

No Satversmes tiesas judikatiiras var izcelt tris jautajumus, kuru risinasana ti-

cis izmantots ilgtspéjas princips.

Lauksaimniecibas zemes
Latvijas bagatiba ir zeme, tostarp lauksaimniecibas zeme, kas, nemot véra par-
tikas nozimi ikdiena, ir loti svarigs resurss. So patiesibu pierada ari notikumi kara

skartaja valsti.

289 The United Nations Economic Commission for Europe Convention on Access to Information, Public Participation in Deci-
sion-Making and Access to Justice in Environmental Matters. https://unece.org/DAM/env/pp/documents/cep43la.pdf

290  Burgess J., Clark J. Practitioner evaluations of participatory processes in environmental decision making. In book:
Governing Sustainability. Adger W.N., Jordan A. (Eds.), Cambridge University Press, 2009, p. 159.

291 Satversmes tiesas 2017. gada 19. decembra spriedums lieta Nr. 2017-02-03, 20. punkts.
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Satversmes tiesa ir atzinusi, ka lauksaimnieciba izmantojama zeme ir ne tikai
viens no valsts ekonomikai nozimigakajiem dabas resursiem, bet ta batiski ietekmeé
labveligu dzives vidi, ir nozimiga dabas bagatiba un vértigs tautsaimniecibas resurss.*”
Apzinoties $a resursa nozimi, Satversmes tiesa ir noradijusi, ka $adas zemes uzturé-
$anai un saglabasanai tiesi nakamajam paaudzém ir jaizvirza ari atbilsto$as prasibas
attieciba uz tas kopsanu. Tatad - prasibas nosakamas, respektéjot $o principu.

Tiesa ir akcenté&jusi, ka tiesi no ilgtspé&jas principa izriet pienakums nodrosinat
lauksaimnieciba izmantojamas zemes saglabasanu, kas, pirmkart, ietver tas efekti-
vu, izmantosanu un apstradasanu, un, otrkart, paredz Latvijai raksturigas biologis-
kas daudzveidibas saglabasanu.

Piemeérojot ilgtspéjas principu kopsakara ar tiesibam uz Ipasumu, tiesa skaidro-
jusi, ka personai atbilstos$i $im principam ir jarapéjas par zemes izmanto$anu, apstra-
dasanu un saglabasanu nakamajam paaudzém un tas ir visas sabiedribas interesés.

No minéta izriet, ka visu paaudzu interesu respektésana ir centralais vadmo-
tivs, izmantojot lauksaimniecibas zemi. Pie tam, ja analizé klimata parmainu pét-
nieku datus, kurus nesenaja konferencé prezentéja francu zinatniece Valerija Maso-
na-Delnote, tad lauksaimniecibu tiesa méra apdraud klimata parmainas, kas vél jo

vairak uzliek par pienakumu atbildigi izmantot $o resursu.

Teritorijas jeb telpiska planosana

Satversmes tiesa ilgtspéjas principu ir piemérojusi, skatot lietas par teritorijas
planosanu. Tas ir likumsakarigi, jo ilgtspéja ka teritorijas planosanas kritérijs ir atzita
vairuma Eiropas valstu.?® Proti, ilgtspéja ne tikai nosaka galvenas vadlinijas teritori-
jas izmanto$anai nakotné, bet ari dod iespé&ju kompleksi risinat vides, kultaras, soci-
alos un ekonomiskos jautajumus, sabalanséjot personas un sabiedribas intereses.”*

Latvija teritorijas planos$anas jautdjumu risinasana pamata ir nodota pas-
valdibam.

Satversmes tiesa jau 2003. gada atzina, ka, vértéjot pasvaldibas ricibas brivibu
teritorijas plano$anas joma, ir janem véra teritorijas planosanas proceduras atbilsti-
ba tas galvenajam uzdevumam - kompleksi saskanot privatpersonu intereses ar at-
tiecigas teritorijas ilgtspéjigas attistibas iespéjam. Ja tiktu nemta veéra tikai attiecigas
teritorijas ekonomiska izaugsme, nenemot véra ipasas dabas un citas vértibas, tiktu

panakts prettiesisks galarezultats. *°

292 Satversmes tiesas 2018. gada 18. oktobra spriedums lieta Nr. 2018-04-01, 16. punkts.

293 Satversmes tiesas 2008. gada 24. septembra spriedums lieta Nr. 2008-03-03, 17.2. punkts.

294  Satversmes tiesas 2004. gada 30. janvara spriedums lieta Nr. 2003-20-01, 8.2. punkts.

295  Satversmes tiesas 2004. gada 9. marta spriedums lieta Nr. 2003-16-05, secinajumu dalas 5. punkts.
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Vienlaikus Satversmes tiesa ir arl akcentéjusi, ka Satversme (115. pants) a prio-
ri neparedz pastavosas vides saglabasanu un neliedz istenot ar ekonomiskajam
interesém saistitus projektus. Ilgtspéjas princips neprasa, lai teritorijas planosana
vides intereses tiktu paceltas pari ekonomiskajam un socialajam interesém, tacu
prasa, lai visas §is intereses tiktu nemtas véra ka vienlidz svarigas.”®® Proti, mus-
dienas ilgtspéjigas attistibas modelim atbilst tada attistibas politika, kas sabalansé
nepiecieSamibu veicinat ekonomisko izaugsmi un uzlabot ikvienas personas dzives
kvalitati, ka ari nepiecieSamibu saglabat dabisko vidi nakamajam paaudzém.*”

Secinams, ka tas ir pagvaldibas pienakums vispusigi izvértét konkréto situaciju
un pienemt lémumu par vislabako risinajumu sabiedribai, citstarp iesaistot iein-
teresétas personas, ka ari apsverot to izteiktos viedoklus un pamatojot izraudzito
attistibas risinajumu.”® Tikai tads attistibas risinajums, kas ir vispusigi izvértéts un

pamatots, uzskatams par ilgtspéjigu.””

Atjaunojamie dabas resursi

Ilgtspéja Sodien iet roku roka ar ilgtspéjigu energiju.

Ka noradijusi tiesa, Latvijai ir jaizpilda divi vienlidz svarigi un loti sarezgiti
uzdevumi: gan javeicina ekonomiska izaugsme un lidz ar to - socialas labklajibas
pieaugums, gan ari jasamazina siltumnicefektu izraiso$o gazu emisija, ieviesot ener-
goefektivitates pasakumus, videi draudzigas tehnologijas un aizstajot fosilo kurina-
mo ar atjaunojamiem energoresursiem. **

Saja sakara, pieméram, no Satversmes tiesas judikatiiras izriet atzina, ka véja
parku izveide un energijas razosana véja parkos (tatad - izmantojot atjaunojamos
dabas resursus) ir vérsta uz sabiedribas labklajibu® un tadéjadi tiek sekméta gan
Latvijas energétikas attistiba, gan ari valsts energétiska neatkariba. **?

Izskatot cita ar atjaunojamiem resursiem saistita jautajuma - pienakumu ma-
zajam hidroelektrostacijam maksat dabas resursu nodokli konstitucionalitati, tiesi
ilgtspéjas sakara Satversmes tiesa ir akcentéjusi tidens ka resursa nozimi, kas liek
valstim mudinat adens patérétajus So resursu izmantot lietderigi. Valsts, nosakot
$adu nodokli, ir centusies padarit mazo hidroelektrostaciju darbibu veél efekti-

vaku un videi draudzigaku, ka ari iespéju robezas centusies veicinat modernaku

296  Satversmes tiesas 2008. gada 24. septembra spriedums lieta Nr. 2008-03-03, 17.2. punkts.
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131



tehnologiju ieviesanu to darbiba un apzinat mazo hidroelektrostaciju ietekmi uz
vidi. Citiem vardiem - nodokla maksasanas pienakums ir vérsts uz ilgtspéjigu vides

resursu izmanto$anu, kas saskan ar ilgtspéjas idealu. **

4. Noslegums

Domaju, ka més varam piekrist doktrinistam Lovam, kurs teicis, ka ilgtspéjas
nodros$inasana, sasnieg$ana ir visupirms lémumu pienéméju rokas, ar to domajot
valdibu un parlamentu. Nav nepiecieSams gaidit tiesas nolémumus, lai iedzivinatu
$o ilgtspéjas idealu.

Vienlaikus ari tiesam savas kompetences ietvaros jartpéjas par ilgtspéjas prin-
cipa ievérosanu un Latvijas gadijuma, nemot véra ilgtspéjas konstitucionalo nozi-
mi, - par konstiticijas ievérosanu.

Tomér, neraugoties uz to, kadu funkciju katra institacija pilda, batiski ir stra-
dat un domat, respektéjot cilveka un vides lidzesibu. Sodien més nevaram atteikties
no tadam kolektivam vértibam ka, pieméram, morale, dziviba, vienlidzigums, soli-
daritate, lidzesiba. 3*

Vislielakais izaicinajums visiem vienmér biis — atrast pareizo balansu starp
pasreizéjo paaudzu intere$u apmierinasanu un nakamo paaudzu interesu aizsardzi-
bu un tam vértibam, lietam, kas noteic masu ikdienu.

Sers Deivids Atenboro ir teicis, ka tiesi klimata izmainas ir lielakais globalas
drosibas drauds. **

Papildus més ikviens saskaramies ar loti izaicino$iem geopolitiskiem apstak-
liem, kas var apgratinat dabas resursu pieejamibu. Tacu bez Siem resursiem $odien
nav iedomajama musu ikdiena.

Tas nozimé, ka jau Sodien valsts institiicijas ir spiestas nekavéjoties meklét ri-
sinajumus ikdienas vajadzibu apmierinasanai.

Vienlaikus $odienas vajadzibu apmierinasana nedrikst ietekmeét vidi negativa
veida. Jo més - Sodienas paaudze - esam atbildigi nakamas paaudzes prieksa par
ikvienu savu léemumu.

Lai mums un miisu nakamajam paaudzém vienmér bitu iespéja dzivot labve-

liga un drosa videé!

303 Lowe V. Sustainable Development and Unsustainable Arguments. In Book: Boyle A., Freestone D. (Eds.), International Law
and Sustainable Development, Past Achievements and Future Challenges. Oxford: Oxford University Press, 2001, p.37.

304  Derani C., Agriculture, Energy and Development: An Uneasy Relationship. In book: Energy, Governance and Sustaina-
bility. Jaria-Manzano J., Chalifour N., Kotzé L.J. (Eds.), Cheltenham, UK, Elgar Publishing, 2016, P.312.

305  Climate change: Sir David Attenborough warns of ‘catastrophe’. https://www.bbc.com/news/science-environ-
ment-47976184



Zuau Pedru Kauperss (Jodo Pedro Caupers)

Portugales Republikas Konstitucionalas tiesas priekssédetajs

Vides ilgtspeéja: politiskas izSkirSanas vai
pamattiesibu nodrosinasanas jautajums?

1. Manuprat, §1 jautajuma sarezgitiba izriet no alternativas neiespéjamibas, vis-
maz Portugales Republikas Konstitiicijas (PRK) gaisma. Patiesiba $§im jautajumam
veltita norma, 66. pants, prasa atbildi, kas ir drizak divkart apstiprinosa neka dis-
junktiva:

- no vienas puses, §is normas 1. punkts apskata vidi ka pamattiesibu objektu —

tiesibas uz vidi, ietverot to ekonomisko, socialo un kultaras tiesibu kataloga;

- no otras puses, 2. punkts kopsakara ar citam PRK normam (9. (e), 81. (a),

(j) un (1), 90., ka ar1 93. (1) (d)) iezimé publiskas vides politikas butiskas
ipasibas, balstoties tados principos ka novérsana, starptautiska sadarbiba,
kolektiva lidzdaliba, atbildiba, ka ari informacija un publicitate.

2. Ja runajam par pamattiesibam uz vidi, tas var prasit gan valsts pozitivu, gan
negativu ricibu. Citiem vardiem sakot, tas gan liedz valstij iesaistities tadas darbibas,
kas varétu kaitét videi vai to degradét, gan ari prasa valstij veicinat tadas darbibas,
kas sekmétu vides kvalitates uzlabosanos.

Tacu pamattiesibas uz vidi neskar tikai valsti: ari individiem un uznémumiem

ir pienakums tas ievérot.
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Saja zina gan vieniem, gan otriem ir ari pamatpienakums aizsargat vidi, it ipa-
§i, atturoties no aktivas darbibas vai bezdarbibas, kas varétu tai kaitét.

3. Kolektiva vides aizstaviba ir butisks $is aizsardzibas aspekts.

Ta prasa operativo instrumentu esibu, ka ari vides aizstavibas kolektivo vie-
nibu un individu grupu lomas reguléjumu. So instrumentu vida jaizce] tiesibas uz
procesualo lidzdalibu un tiesibas celt prasibu visparibas laba.

Pirmas ir dala no administrativa procesa un nodrosina lidzdalibu $aja procesa
pirms administrativa lémuma pienemsanas. Nolaks ir atspogulot taja vides aizsar-
dzibas vértibas un mérkus, ietekmét publisko [émumu pienéméjus, ka ari censties
nepielaut, ka tie pienem léemumus, kas varétu kaitét videi vai nu kladas, neprecizas
informacijas vai nepietiekamas apsvérsanas dél.

Otras darbojas vélaka posma. Tagad ir saskare ar kaitéjumu vides kvalitatei —
vai nu realu vai talit sagaidamu. Raugoties no procesuala viedokla, $is ir mehanisms,
kas iztiek bez parastajam prasibam attieciba uz procesualo legitimitati, ietverot pla-
$aku vai $auraku individu grupu, kas tapéc, ka nakotné tos varétu ietekmét vides
degradacijas sekas, sanem no likumdevéja sava veida pilnvarojumu celt prasibu, lai
panaktu vides aizsardzibu.

Tapat ari japiemin, ka $o individu vieniga motivacija nedrikstétu bat altruis-
tiski vai solidaritates apsvérumi un ka tie par individualiem finansialiem zaudéju-
miem var prasit tiesai kompensaciju, ko $ada tiesa var piespriest.

4. PRK 66. pants ietver ari ilgtspéjigas attistibas jédzienu. Tas atspogulots
apakspunkta (d), uzliekot valstij pienakumu “sekmét dabas resursu racionalu iz-
mantosanu, aizsargajot to spéju atjaunoties un ekologisko stabilitati, ka ari ievérojot
starppaaudzu solidaritates principu”. Tas nozimé censties nodro$inat, ka pasreizéja
paaudze neierobezoti nepatéré musu planétas resursus, tadéjadi apdraudot nakamo
paaudzu izdzivosanu.

5. Iedomajos, ka jus, klausoties $ajos vardos, vélaties uzzinat, vai mana tiesa
ir saskarusies ar tadu publisko iniciativu ka Vacijas Federala konstitucionala tiesa,
kurai vajadzéja analizét un spriest par to, vai Vacijas likumdevéja ieviestie pasakumi
ar globalo sasilSanu saistito mérku sasnieg$anai ir pietiekami vai nepietiekami.’*
Tas nav noticis.

Tacu, ja ta butu, kads batu lemums?

Protams, man nepiemit parega spéjas. Varu tikai izteikt piesardzigas prognozes.

306  BVerfGE, 153, 30.
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Pienemu, ka, iznemot galéjus gadijumus, kuri ir visai mazticami, bis loti
gruti izsecinat no jau iepriek§ minétajiem vides publiskas politikas principiem -
novérsanas, starptautiskas sadarbibas, kolektivas lidzdalibas, atbildibas, ka ari in-
formacijas un publicitates — pietiekami precizas norades likumdevéjam, lai varétu
noteikt, ka $ada likumdevéja izveidota vides politika neatbilst PRK.

Patiesiba Konstitticijas pieskirta ricibas briviba likumdevéjam ir plasa; un ta-
péc ir viegli iztéloties dazadus konstitucionalajam normam atbilstosus pasakumus:
novér$ana var bat vairak vai mazak intensiva; kolektiva lidzdaliba var bat Saurak vai
plasak ieziméta; atbildiba var bt vairak vai mazak objektiva, neparkapjot konstitu-
cionalo imperativu. Likumdevéja ricibas brivibas tvérums ir ievérojams. Es nespéju
iedomaties Portugales Konstitucionalo tiesu pasludinam kadu likumu par nekonsti-
tucionalu, pamatojoties uz to, ka ta uzskatijusi, ka likuma normas nepielava efektivi
sasniegt noteiktus vides mérkus, pieméram, neizveidojot dabas rezervatus un par-
kus pietiekama skaita.

Tacu es, protams, varu kladities.



Rajko Knezs (Rajko Knez)

Slovénijas Republikas Konstitucionalas tiesas tiesnesis

Vides ilgtspeja: politiskas izSkirSanas vai
pamattiesibu nodrosinasanas jautajums?

levads
Visa pasaulé pieaug tiesas iesniegto ar klimata parmainam saistito prasibu

skaits.3"

Kaut gan procesualas pieejas nedaudz atskiras, ir jautdjumi par tiesu lému-
mu pienemsanas pilnvaram (varas daliSanas princips).

Trias politica ir sarezgits jautajums. Kur ir §1 principa robezas, un kur ir politis-
ka jautajuma doktrinas robezas? Vai tiesnesi var/vai tiem vajadzétu lemt par (preci-
zu) vadliniju noteikSanu klimata aizsardzibai, un kads tam batu tiesiskais pamats?
“Cik talu” tie var iet? Tiesu nolémumi $aja zina ir, no vienas puses, radikali un, no
otras puses, atturigi. Tapéc es gribétu parunat par $adiem jautajumiem:

- prasibu iztiesajamiba vai tiesu loma, ieskaitot citstarp atskatu pagatné par

Eiropas Savienibas Tiesas lomu vides tiesibu attistiba (tas ietver trias politica
un netiesi — politiska jautajuma doktrinu):

— 1suma par ocus standi, jeb vai kuram ir (varétu but) tiesibas celt $adu prasibu;

307  Patiesam, cilvéktiesibas balstitas klimata lietas visa pasaulé veido dazadus nacionalos kontekstus. Pirms nepilna gada
visa pasaulé bija iesniegtas apméram 1800 prasibas. Vairak neka 1400 prasibas ASV, Australija — apméram 115, Lielbri-
tanija — apméram 74, bet Vacija tolaik — ap 10.
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- tiesu pieméroto materialo tiesibu izmanto$ana un iztiesasanas robezas (tie-
sas pasierobezo$anas).
-

Ir daudz rakstits par to, vai tiesas var iztiesat ar klimata parmainam saisti-
tas prasibas, galvenokart lemjot par prasibam valdibam darit vairak un rikoties
efektivak, lai aizsargatu vidi, nodrosinatu labakus apstaklus veselibai. Klimata
taisnigumu var plasi definét ka prasibas saistiba ar netaisnibam pret visu ekosis-
tému (kura cilveki ir tikai viens no elementiem). Zinatnieki apspriez par un pret
argumentus. Tiktal no piemériem (spriedumiem) esam sapratusi, ka lémumi no-
teikti sekméjusi vairak (dzilaku) diskusiju, nozimigakas saistibas, lielaku inten-
sitati utt. Tacu klimata parmainas ir jautajums, kas skar pasreizéjas un nakamo
paaudzu eksistenci. Es uzskatu, ka $ie jautajumi skar nacionalas konstituciona-
las tiesibas, konvencijas un Eiropas Savienibas Pamattiesibu hartu.’® Man skiet,
ka nevar but diskusiju par to, vai tiesam vajadzétu paust viedokli par musu pa-
matdro$ibu. Tomér pastav jautajums par tiesas pilnvaru robezam (un to nolémumu
sekam).

Nav viegli atbildét uz $o jautdjumu. Tomér nevajadzétu atstat bez ievéribas to,
ka cilvéce, it ipasi péc Otra pasaules kara, saka apdraudét vidi vairak neka ieprieks
un ievérojami degradéja to isaka perioda neka cilvéka dzives laiks. Vélme panakt
(tikai) ekonomisko particibu (kas aizsakas $aja laika) ilgu laiku atstajusi novarta
vidi. Sis fakts netiek apstridéts. Tas atzits ne tikai zinatniskaja literataira, bet ari vides

politikas programmas,*” IPCC (Starpvaldibu klimata parmainu paneli) utt.

Macoties no véstures

Sos faktus atzina jau pagajusa gadsimta septindesmitajos un astondesmitajos
gados.’'* Tomér es vélos uzsvért, ka tos konstatéja ne tikai Eiropas Komisija (EK), bet
ari Eiropas Savienibas Tiesa (EST). EST deva stimulu un spécigu impulsu vides po-
litikas integrésanai visas ES politikas. Tas ir svarigi, un to nevajadzétu aizmirst $o-
dienas diskusijas par to, vai tiesu vara ir kompetenta izspriest ar klimata parmainam

saistitas prasibas. EST centieni mainit (tolaik) Eiropas Kopienu celu ir vésturiski

308 Lidzigi ari J. Stacey, The Constitution of the Environmental Emergency, HART, Oxford, 2018, p. 235-237.

309  C. Hey, EU Environmental Policies: a short history of the policy strategies, pieejams: http://aei.pitt.edu/98675/1/envi-
ron_policies...pdf.

310 Impulss bija 1972. gada Stokholmas konference. Kops ta laika, proti, pédéjo 50 gadu laika, nevar teikt, ka progress bijis
patie$am iedarbigs (tas ir redzams, bet nav iedarbigs). EK jau pienémusi $o nostaju, proti, tas ir ES institlciju uzdevums
jau pirms EST pirma léemuma.
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un revolucionari brizi.*'" Un, paraugoties atpakal $aja laikmeta, varam ari uzzinat,
ka EST atstaja konkretizaciju (kada veida sasniedzama integréta vides politika) iz-

pildvaras un likumdevéjas varas atzaru zina ($im elementam pievérsisos vélak).

Par locus standi

Es neproblematizéju procesualo pieeju. Dazadas jurisdikcijas ta atskiras dazado
attiecigo nacionalo noteikumu dé]. Papildus nacionalo reguléjumu daudzveidibai
tiesnesi arl var (vairak vai mazak) plasi interpretét piekluvi tiesai. Pieméram, Urgenda
lieta izmantota nevalstiskajam organizacijam draudziga pieeja;*'? BVerfG (Lémums
Nr. 1 BvR 2656/18 et al., 2021. gada 24. marts) man mazliet atgadina (ierobezotu)
actio popularis.

Es to nevértéju negativi. Més saskaramies ar jautajumiem, par ko visi ir noba-
zijusies. Kad nonakam lidz materialtiesiskiem jautajumiem, es ari uzskatu, ka ipasas
uzraugo$as lomas pieskirSana tiesam ar klimatu saistitas prasibas (kas celtas pret
likumdevéjiem vai valdibam, cinoties pret klimata parmainam) ir pareizais cel$.”?
Tacu ar butiskiem ierobeZojumiem, kas aprakstiti talak.

Visu skatieni pieveérsti ari Eiropas Cilvéktiesibu tiesai (ECT); ECT pilnvaro-
jums ir ierobezots, tapat ka nacionalo tiesu. Eiropas Cilvéka tiesibu un pamatbri-
vibu aizsardzibas konvencija (turpmak — Konvencija) ir “dzivs instruments”, un var

bat tada ari procesuala izpratné.

Par butibu un tiesisko parbaudi

Kaut ar1, neSaubigi, starptautiskas tiesibas attiecas uz klimata taisniguma izvir-
zitajiem jautajumiem, klimata krizes risinasanas lidzekli nav nostiprinati starptau-
tiskajas tiesibas. Kaut gan starptautiskas konvencijas pienéma piesardzibas principu
pirms ievérojama laika, tas nav palidzéjis.”"* Patiesi, zinatniskas atzinas norada uz
misu ricibas pagatné katastrofalajam sekam, pieprasot radikalas izmainas razosana
un populacija. Nogkirt politiku un zinatni aizvien ir griti, reizém — pat visai sarez-
giti; tomer tas ir iespéjams, un tas jaizdara pareizi (lege artis). Pat ja kaut kas sakot-

néji ir politisks jautajums, no ta neizriet, ka to nevarétu paklaut tiesiskai parbaudei.

311 Te es domaju tadas pirmas vides lietas ka lietu 240/83, Association de défense des brileurs d'huiles usagées (ADBHU)
[1985], ka arf lietu 302/86, Komisija pret Daniju [1988], ECR 4607. Sk. detalizétaku analizi bijusa generaladvokata F. Dzei-
kobsa raksta, kura labi aprakstita EST loma: The Role of the European Court of Justice in the Protection of the Environment,
Journal of Environmental Law (2006), Vol 18, No. 2, p. 185-205. Integréjosas vides politiku atbalstija valstis ar apzinigu
attieksmi pret vidi, kuras laikam ari véléjas, lai ne tik apzinigas valstis nebauditu ekonomiskas prieksrocibas.

312 Niderlandes tiesiska sistéma pielauj kolektivas prasibas, un es uzskatu, ka ir atvérts procesualais cels, lai ECT istenotu
materialas tiesibas.

313 Klimata tiesvedibas izmanto prasitaji, kuri vélas zinatniskam prognozém atbilstosu ricibu.

314 Vides aizsardziba prasa piesardzibas principa piemérosanu. Vides aizsardziba ir uzskatama par prioritaru mérki.
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Tapat ari reizém konstitucionalajam tiesibam parmests, ka tas veikusas politiskas
dabas tiesisko parbaudi.

Tas, ka gan nacionalaja, gan starptautiskaja limeni aizvien pieaug vides aizsar-
dzibas tiesibu normu skaits, nenozimé, ka tas ir ari iedarbigas.”””> Pieméram, ANO
Visparéja konvencija par klimata parmainam, Kioto protokols, Parizes noligums,
attiecigas parazu tiesibas veido starptautiskas klimata aizsardzibas likumdoganas ie-
tvaru, tacu — vél jo svarigak — pietrikst atsevisku valstu daudz skaidraku, precizaku,

ka ari ievieSamu materialtiesisku apnemsanos.

Tiesibu ierobeZzota loma

Manuprat, visbutiskakais jautajums ir, vai iespéjams savienot pamattiesibas un
cilvéktiesibas ar klimata aizsardzibu. Cilvéktiesibas netika veidotas tada méroga kri-
zes ka klimata parmainas risinasanai. Neraugoties uz to, ka itin biezi attiecibas starp
klimata krizi un starptautiskajam cilvéktiesibam nav vieglas, $is abas paradibas liela
meéra parklajas. Klimata parmainas ir globala probléma, turpretim cilvéktiesibas do-
matas individu tiesibu aizsardzibai pret valsti. Tomér $adi aizraujodi attistibas procesi
tik un ta norada uz tiesibu, tostarp starptautisko cilvéktiesibu, sp&ju bit svarigam un
saukt valdibas pie atbildibas par neatbilstosu klimata parmainu mazinasanas politiku.

Tomeér pat sekmigas tiesvedibas saistiba ar klimata parmainam biezi tiek mi-
néts, ka konkréta tiesibu (likumu) parkapuma nav bijis. Tapat ari tiesiskas aizsardzi-
bas lidzeklis neparadas ka kompensacijas izmaksa vai restitacija in rem, visbiezak
tiek guts“globals ieguldijums klimata aizsardziba”. Tapéc varam kritiski vértét ar kli-
matu saistito tiesvedibu panakumus: pat ja prasitaji gtst sekmes, tiesu nolémumiem
nav konkrétu seku. Tapéc svarigs ir arl jautdjums par sprieduma rezolutivo dalu.
Te es nonaku pie savu pardomu bitibas.

Principiem un visparéjiem noteikumiem ir liela loma vides tiesibas. Tie nora-
da likumdos$anas un citu darbibu virzienu. Tomér ar tiem vien nepietiek. Tie izgais-
mo celu, bet cel§ ir ari “janoiet” (proti, tie jaisteno). Istenosana vides aizsardzibas
tiesibu joma ir problematiska. Visa vaina mekléjama sikumos.

Turklat ari tiesibas ka tadas, proti, tiesibzinatne viena pati $os sikumus neatrisina.
Tas ir iz8kiro$i svarigi. Sikumi jeb detalas ir citu zinatnu, galvenokart dabas un tehnisko

zinatnu, bet ari ekonomikas priek$mets. Saja zina tiesibam nav sakotnéja un visizskiro-

315  Vairak par vides tiesibu efektivitati sk. S. Maljean-Dubois, The effectiveness of Environmental law: a Key Topic, in: S.
Maljean-Dubois (ed.), The effectiveness of Environmental law, Intersentia, Cambridge, 2017, p. 1-10. It pasi par norma-
tivu skatpunktu sk. O. McIntyre, Changing Patterns of International Environmental Law-Making: Addressing Normative
Ineffectiveness, in: S. Maljean-Dubois (ed.), ref. cited, p. 187-220. Sk. ari M. Prieur. C. Bastin, Measuring the Effectivity
of Environmental Law, Peter Lang, Brussels, 2021.
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s$aka loma. Gluzi pretéji. Vides tiesibas daudzus rezultatus var sasniegt tikai tehniskas,
dabas vai ekonomikas zinatnes. Citiem vardiem sakot, tiesibu tvérumu ierobezo tiesi sa-
rezgito tehnisko noteikumu starpdisciplinara daba $aja dzivaja, izaicino$aja un nemitigi
plaukstosaja joma. Vides problémas ir sarezgitas gandriz ikviena aspekta. Tapéc tiesas
nespéj but efektivas, pat ja tam bitu jurisdikcija regulét $is detalas. Gluzi pretéji, tam ja-
demonstré atturiba, ka tiks paskaidrots vélak. Tapéc pastav ari jautajums par efektivitati.

Turpinasim paredzétaja seciba un vispirms apspriedisim to, ka tiesas apiet So
iepriek$ minéto grito celu, kuram jaatbilst integracijas principam. Pédéja loma ir
milziga. Proti, vides politika nav vienkarsi kaut kads papildinajums, bet gan dau-
dzu dazadu ricibpolitiku, vertikalu un horizontalu pasakumu, dazadu kombinaciju
un uzsvaru, parejas uz citu ricibpolitiku (pieméram, sociélo politiku), ekonomisko
instrumentu, kuros sastopas neoliberalais vilnis un vadibas un kontroles pieejas,
neatnemama dala. Tas viss ir atvieglojums politikas veidotajiem. Ir neiesp&jami at-
vasinat no konstitacijam vai konvencijam konkrétu aizsardzibas pienakumu, kas
pieprasitu noteiktas ricibas un noteikumus. Aizsardzibas jédziena izveide un nor-
mativa ievie$ana paliek likumdevéja un izpildvaras zina.

Tiesas vienkarsi nevar izlemt neskaitamus ar ieviesanas celu saistitus jautajumus
(nepieciesamo zinasanu tritkums ir tikai dala §is problémas). Laujiet man to ilustrét:
$is cel$ ir ka mozaikmikla vai domino. Lai mozatkmikla parvérstos attéla, ta ir jasa-
liek. Un viens domino kaulins var sagazt visus paréjos. Tiesu nolémumi nekad nespés
tikt gala ar mozaikmiklam un domino. Ja ta bitu, tas ne tikai parkaptu savas jurisdik-
cijas robezas (trias politica), bet varétu itin atri radit disfunkcionalas situacijas.

Tam ir tikai ierobezotas iespéjas (spriedumu pienemsana nav panti, kas ievie$
ekonomiskus, tehniskus un dabas zinatnu risinajumus). Kaut ari cirtiens ar “Justici-
jas zobenu” var but ass. Tas neattiecas tikai uz iepriek$ minéto visaptveroso pieeju
(mozaikmiklas un domino), bet “Justicijas zobens” var ari iznicinat biznesu, izraisit
bankrotus, atlaiSanas no darba, socialas problémas utt. Tas viss ir japatur prata un
jakoordiné. Tiesas nevar tikt ar to gala; tapat ari tas nevar but prasibas priekSmets (tas
buatu ultra petitum), tapat arl nepastav likumdevéja un izpildvaras manevra iespéjai
(lemumu pienemsana’*®) lidziga ricibas briviba. Tiesas vienkarsi nevar izsecinat radi-
kalas sekas no, pieméram, Parizes noliguma neskaidrajiem standartiem.

Tehnisko, ekonomisko®'” un citu risinajumu cel$ netiek apskatits. Ta rezultata

tiesas lemj tikai par sekam (pieméram, mérkiem attieciba uz emisiju samazinaganu),

316  Tiesu nolémumu pienemsana $i plasa briviba ir iesp&jama tikai ierobezota méra. Valstim (proti, likumdevéjam un izpild-
varas iestadei) ir “plasa ricibas briviba” ari atbilstosi ECT jurisprudencei.

317  Vides politika nedrikst nepievérst uzmanibu ekonomikas dalibniekiem un patérétajiem.
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nezinot, kads cel$ ir nepiecieSams mérka sasniegSanai. Tapéc ari var $kist, ka tiesas
lemj un péc tam “nogaida’; tiesas nenosaka, ka lémumu ieviesis un izpildis, kadas
sekas tas izraisis utt. Sados gadijumos es nevélos pienemt (parlieku) ambiciozus
spriedumus.’® Sadus spriedumus var uztvert ari ki sodu par pasreizéjo arkartéjo
vides stavokli un neveiksmigiem politiskiem lémumiem. Ta¢u lémumi, kas ir arpus
jurisdikcijas un ignoré ieviesanas celu, var but neefektivi, ka ari mazinat tiesu auto-
ritati. Tas ari ir iemesls izradit pasierobezosanos. Vél jo vairak — horizontalas lietas
(pret uznémumiem, kas rikojas saskana ar (vides) atlaujam un noteikumiem).

Tapéc tiesas itin viegli var izradities neatbilsto$i adresati; klimata aizsardziba ir
globals jautajums ar diezgan dazadiem starpdiscplinariem aspektiem un lielu holis-
tisku sarezgitibu integrétas politikas ietvara. To var risinat tikai sabiedriba kopuma.
IPCC prasibas nosaka apjomigu transformacijas procesu. Es baidos, ka, busim at-
klati, (tikai) tiesu vara nespéj to efektivi sasniegt.

Tomér, kaut gan tiesas nevar vadit socialo parstrukturizaciju, tas var piedalities
un dot savu ieguldijumu. Kaut gan ir neiespéjami izsecinat risindjumu tikai no pam-
attiesibam, tiesas var atstat gana daudz vietas likumdevéjam un izpildvarai, lai ievies-
tu jaunus tiesiskos risinajumus ar adekvatu aizsardzibu. Tiesvedibas likumdevéjam
un izpildiestadém ir japarada tiesam (pusém), ka tas dara visu, kas ir to spékos, lai
sasniegtu (Parizes) klimata mérkus (mums nevajadzétu aizmirst pédéjo ES paketi —
Zalo kursu®”). Tiesas nevar izglabt pasauli, vai tas mums patik vai ne. Tacu tas var dot
savu ieguldijumu, apsverot eso$os un jaunus likumus. Ir nepieciesami ari stingraki,
saskanotaki un ilgtermina pasakumi klimata aizsardzibai, ka ari parredzama un vis-
aptvero$a publiska informacija par eso$ajiem un gaidamajiem izaicinajumiem.

Ka uzzinaju konferences diskusijas laika, kad runaja Irijas Augstakas tiesas
tiesnesis DZons Makmenamins, manuprat, pareizi un gudri, galvenais atslégvards ir
“noteikt”. Valdibam ir japéta un janosaka, ko un kada veida var sasniegt, bet tiesam

ir japarrauga sasniegumi. Es piekritu.

Pagatnes macibas (vélreiz)
Papildus ieprieks sniegtajam ieskatam pagatné (EST loma) es pievienoju vél
vienu véstures macibu, ko nevajadzétu aizmirst. Lidz$inéja EK/ES vides politikas

attistiba dalibvalstis ir ierobezojusas EK: tas vélgjas lielakas lémumu pienemsanas

318  Neviens ambiciozs spriedums par klimata aizsardzibu negaranté to, ka sabiedriba vélésies to pildit. Lai ka ari batu,
Skiet, ka tas nav nekaitigi, ja parlieku pajaujamies uz salidzinosi vienkar$iem tiesu nolémumiem, nevis uz demokratiskas
parliecinasanas centieniem un konkrétu administrativo planosanu.

319 ArZalo kursu panakts svarigs progress. Tomér ar to vien nepietiek. Man $kiet, ka mums nav nepiecieamas debates par
mérkiem, bet gan par instrumentiem $o mérku sasniegsanai. Vajadzétu izvértét, kuri instrumenti patiesam rada emisiju
samazinajumu, jo, kaut gan daudzas valstis paslaik veic pasakumus, siltumnicefekta gazu emisijas aizvien palielinas.
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pilnvaras un plasaku subsidiaritates principa pielietosanu. Pagatné EK bijusi pa-
rak optimistiska, pienemot, ka dalibvalstis tai ciesi sekos, un nevéléjas mainit pa-
radigmu par labu videi un dabai. Sobrid EK vairs nav tik liela méra $o parmainu
rosinatdja vai dzinéjspéks, bet drizak - to vaditaja.’® Sis atzinas ir biitiskas tiesas
$odienas darbiba: EK priekslikumi bija nepietiekami. Svarigaki bijusi zinatniskie
atklajumi un rezultati.*! Parlieku sarezgita vides politika aizvien paliks retorikas
un principu limeni. Savukart parlieka ambiciozitate arl var bit probléma. Mums

nepiecieS$ama pamatotiba un lidzsvarotiba.

Secinajums

Politikiem jasastopas ar tiesiskajiem aspektiem - §is un nakamo paaudzu tiesi-
bu uz veseligu vidi aizsardzibu.’** Neatkarigas tiesas var kontrolét, ka tiek pieméroti
$1 mérka sasniegSanai pienemtie noteikumi, ka ari politisko lémumu pienéméju pa-
sivitati. Ir lietderigi noradit uz stingraku, konsekventaku un ilgtermina klimata aiz-
sardzibas pasakumu nepiecieSamibu, ka arl nepiecieS$amibu péc parskatamakas un
visaptverosas publiskas informacijas par gaidamajiem izaicinajumiem. Ka vienmer,
piemérojams $is noteikums: jo lielakas ir valdibu un likumdevéju manevrésanas ie-
spéjas, jo ierobezotakai jabut tiesu ricibas brivibai.’* Tapéc tiesam jaatstaj valdibam
un likumdevéjiem pietiekami daudz telpas (iepriek§ minéta) integracijas principa
piemérosanai.’** Tatad - individuala, piesardziga pieeja, apzinoties iztiesaanas ro-
bezas. Pat ja pasaules méroga procesi beigu beigas izradas tiesiski nesekmigi, tik un
ta ir svarigi, lai tiesas tos risina. Tomér, lai giitu uzvaru palaviba uz cilvéktiesibu va-
lodu, nav jagust uzvara tiesvediba par kadam konkrétam tiesibam. Tapéc, lai anali-
z&étu klimata tiesas pravu pilno ietekmi, ir japaraugas ari uz tiesiskajiem rezultatiem

un to, ka tiesas procesi veido politisko diskursu un politisko darba kartibu.*®

320 Sk. ieprieks 3. piezimi. C. Hey, EU Environmental Policies: a short history of the policy strategies, pieejams: http://aei.
pitt.edu/98675/1/environ_policies...pdf.

321 Kad nopietni uztveram zinatniskas atzinas par klimata parmainam, k|ast skaidrs, cik liels cilvéces darbs, cik pamatiga in-
dustrialo sabiedribu parstrukturésana vajadziga. Jasaubas, vai tiesu vara ar tas instrumentiem un prasmém, kas veidotas
individa (pamata) tiesiskai aizsardzibai, var sekmét §1 mérka sasniegsanu.

322 Tiesas ari nebs pastavigi parslogotas vai paralizétas ... ka ar visam jau izspriestam lietam, tas nenozimé, ka jaunas bis
jaskata péc batibas.

323  Tapat ari saskana ar ECT judikatiru Konvencijas dalibvalstim ir ievérojama ricibas briviba attieciba uz §i aizsardzibas
pienakuma pildisanu. No Konvencijas izrietosas cilvéktiesibas, ka ari starptautisko un ES tiesibu normas tapéc varétu
spelet tikai netieSu lomu, nosakot valsts ripibas un aizsardzibas pienakumu.

324 Tomér mums ari nevajadzétu rikoties ta, it ka ta bltu jauna paradiba, — klimata parmainas neparadijas vakar; tas notiek
jau krietnu laiku. Konvencijas par klimata parmainam 3. pants, kur$ pieprasa piesardzibas principa izmanto3anu, nav
pienacigi piemérots, manuprat, ilgu laiku. Pienacis laiks pievérst uzmanibu $im faktam. Politikai bijis daudz laika, bet
tiesas uzraudzibas trikuma dé| tas nav efektivi izmantots.

325 Sk. arT A. Daly, Climate Competence: Youth Climate Activism and Its Impact on International Human Rights Law. Human
Rights Law Review, 2022, 22, p. 24.
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Konferences kopsavilkums

1. Demokratijas ilgtspéja: ka demokratiska veida noverst
apdraudéjumus demokratijai?

Liberala demokratija, pretstata J. Sumpétera izceltajam formalajam, proce-
sualajam garantijam, nozimé, ka demokratiskais vairakums izmanto savu varu, pie-
nemot, interpretéjot, piemérojot, ieviesot tadus likumus, kas pakartoti pienemtam
mizigam, neaizskaramam fundamentalam materialajam suprapozitivam vértibam,
istenojot demokratiskas tiesiskas valsts batiskas prasibas, kas dod prieksroku abpu-
s&ji izdevigiem risindjumiem, nevis vairakuma §I briza uzskatiem. Ta ir ilgtsp&jas
batiba — kontinuitate kopéja labuma, balstoties parlaicigas vértibas.

“Ilgtspéja” nav domata tehniska nozimé, ka to parasti saprot ka ekonomisku,
socialu un vides jédzienu. Misu diskusijas konteksta ilgtspéja drizak attiecas uz iz-
turibu un lidzsvaru, kas lauj istenot demokratijas vértibas: aizsargat cilvéka cienu,
dzivojot tiesiska valsti. Ilgtspéja ir kluvusi par vienu no pilariem, uz kuriem balstas
demokratija. Tapéc ilgtspéja ir saistita ari ar aizsargaties spéjigas demokratijas kon-
ceptu. Tikai ilgtspéjiga demokratija ir spéjiga pastavét ka demokratija nakotné.
Jaunais koncepts lauj neatkartot kliidas, ko nacijas vésturé ir pielavusas, veidojot

liberalas konstitiicijas, tacu neieklaujot tajas instrumentus, kas noveérs iespéju gazt
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demokratiju, izmantojot pasas demokratijas ierocus. Atbilstosi aktualajam demo-
kratiskajam norisém pasaulé pasaizsargajosas demokratijas princips netiek attieci-
nats vienigi uz to, lai pasargatos no nacisma atdzimsanas, bet gan uz daudz plasaku
jautajumu loku (pieméram, dezinformaciju), kas var apdraudét valsts demokratisko
iekartu. Klasiskas pasaizsargajosas demokratijas izpausmes ir, pieméram, naida ru-
nas tiesiskais reguléjums, tadu politisko partiju aizliegums, kas rikojas pretéji de-
mokratijas principiem, sapul¢u un gajienu, kas vérsti uz antikonstitucionalu veér-
tibu slavinasanu, aizliegums, atsevisku politisko organizaciju kriminalizésana, ka
arl specifiskas noteiktam amatpersonam izvirzamas prasibas un pilnvaru termina
ierobezojumi.

Nav brinumlidzekla, lai aizsargatu ilgtspéju un demokratiju. Demokratiju rak-
sturojosas Ipasibas - politisko ideju un viedoklu pluralisms - ir bagatiba, tac¢u vien-
laikus tas nozimé ari demokratijas spéju sevi iznicinat. Demokratiskas tiesibas var
izmantot pret demokratiju. Ja $§ada izmanto$ana ir janoveérs, ierobezojot personas
tiesibas, sadi ierobezojumi ir tiesiski japamato. Ari aizsargaties spéjigai demokratijai
ir jaievéro konstitucionalas prasibas, lai attaisnotu iejauksanos personas pamattiesi-
bas. Personas demokratisko tiesibu ierobezosana, lai aizsargatu kolektivo ilgtspéju,
ir ka sarezgita operacija, kas javeic tiesi istaja vieta un istaja laika. Masu uzdevums ir
atrast pareizo vietu un laiku, kas vienmér ir atkarigs no konkréta gadijuma specifis-
kajiem apstakliem. Més apzinamies, ka demokratiskas iekartas “spéles noteikumi”
ir trausli. Demokratija dzivo cilvéku apzina, ta ir dala no nacijas kultaras, tapéc
pasaulé pastav milziga demokratisko tradiciju dazadiba.

ledzivinot aizsargaties spéjigu demokratiju, ir japanak delikats lidzsvars starp
pamattiesibu aizsardzibu un gadijumiem, kad atseviskas personas tiesibas iznému-
ma karta var tikt upurétas, lai novérstu demokratiskas kartibas launpratigu izman-
tosanu, proti, draudus visai sabiedribai.

Krievijas bezprecedenta agresija pret neatkarigo Ukrainas valsti ir skaidrs pie-
radijums tam, ka demokratija nav pastavigs, nemainigs rezultats, bet gan ikdienas
uzdevums, pienakums, kas javeic citstarp konstitucionalas cinas. Sobrid ukrainu
tauta sarga ne tikai savu demokratiju, bet ari pasu valsts pastavésanu. Kara laiks un
apstakli izvirza jaunus liderus un nosaka jaunas prasibas, tostarp varas koncentra-
ciju, lai nacija varétu atri un precizi reagét uz jebkuru apdraudéjumu. Kad ukrainu
tauta uzvarés, vai ta spés atgriezties pie lénas demokratiskas valsts parvaldes for-
mas? Vai varam bt drosi, ka Sodienas varonus turpmak nevilinas autoritarisms? Ka
tauta pati nelags attieciba uz varoniem veikt atkapes no demokratiska varas rotaci-

jas principa?

144



Tapéc mums jabut modriem - lai péc tam, kad Ukraina uzvar aréjo briesmoni,
brivas un neatkarigas Ukrainas majas neapmestos pasmaju leviatans. Ukraina péc
kara bas jaatjauno ne tikai ekonomiski, bet ari garigi, pieradot, ka tiesi demokratis-
kas veértibas, nevis autoritarais vadibas stils palidzéja uzvarét.

Masu laika svarigakais izaicindjums nav klimata parmainas, biologiskas
daudzveidibas samazinasanas vai pandémijas. Vissvarigakais izaicinajums ir masu
kolektiva nespéja atskirt faktus no dailliteratiras, viltus zinam, manipulacijas ar zi-
nam, mikséjot patieso ar meliem. Lai pastavétu ilgtspéjiga demokratija, ir jastiprina
cilvéku briva griba, privatautonomija, atbildibas sajita par savu valsti, iedzivinot
garigas vértibas, nelaujot tas nomakt patérétaju apzinai un tieksmei péc materialiem
labumiem. Nepardosim dzimteni un demokratiskas konstitucionalas vértibas par
komfortu!

Saja paneli tika izteikta doma, ka “demokratiju apdraud tumsa” - gara tum-
sa apdraud tautvaldibu, jo totalitaras varas idealie subjekti ir cilvéki, kuriem vairs
nav at$kiribas starp faktu un izdomajumu, patieso un nepatieso. Tautai, lai ta
spétu lemt par valsts lietam un spétu pasorganizéties, ir jabat zinosai, aktivai.
Tiesi gara gaisma noteiks nacijas ilgtspéju un spés staties pretim demokratijas

apdraudéjumiem.

2. Pamattiesibu ilgtspéja: pamattiesibu pielagosana moderno
tehnologiju laikmetam

Valsts pastavésanas jéga ir cilvéks. Valsts veiksmes atsléga ir cilvéks. Valsts
dzivo cilvéku pratos un sirdis, bet, ja ta tur zad, tad ir apdraudéta. Tapéc tikai
logiski, ka otraja paneli savu uzmanibu koncentréjam uz pamattiesibam, kuram
ir jaaizsarga ikviens cilvéks ari moderno tehnologiju laika. Més visi piekritam, ka
strauja zinatnes un tehnologiju attistiba ir ietekméjusi sabiedribas dzivesveidu.
Pietiek salidzinat sazinas veidus pirms 25 gadiem ar sazinas veidiem $aja gadsimta,
lai redzétu atskiribu. Ir daudz prieksrocibu, ko sniedz jaunas tehnologijas: intensi-
vaka cilvéku mijiedarbiba, lielaks caurskatamibas un izteiksmes diapazona poten-
cials. Tomér pastav arl acimredzami riski. Internets ir riks ar daudzam pusém. Pats
par sevi tas nav ne launs, ne labs. Patiesais jautajums ir par to, ka kadam nolikam
cilvéce izmanto $o riku.

Runataji atgadinaja, ka ANO Cilvéktiesibu padome jau 2016. gada 1. jalija pie-
néma rezoliciju par “Cilvéktiesibu veicinasanu, aizsardzibu un istenosanu interne-
ta”. Péc rezolucijas medijos tika rakstits, ka ANO ir atzinusi tiesibas uz internetu

ka cilvéktiesibas un tagad valdibam basot janodro$ina, lai ikvienam cilvékam batu
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piekluve internetam, jo tur, kur ir tiesibas, ir ari pienakums. Tomeér rezolicija §ads
viedoklis nav pausts. Konceptuali Cilvéktiesibu padome internetu uzskata par jaunu
instrumentu, nebijusu cilvéku mijiedarbibas telpu, kura cilvéktiesibas ir jagaranté
tada pasa apjoma ka realaja dzivé. Tikai ka to izdarit? Ka valstij aizsniegt to, kas iziet
arpus valsts jurisdikcijas?

Pieaugot digitalo tehnologiju, tostarp interneta, nozimei personas pamattiesi-
bu isteno$ana, aizvien vairak tiek diskutéts ari par digitalo plaisu, kam par iemeslu
ir personu atskirigas iespéjas pieklat internetam: tas atkarigs no personas rocibas,
jo tehnologijas nav létas, ka ari iemanam tas lietot, kas nemitigi ir jauzlabo, jo teh-
nologijas nemitigi tiek attistitas. Proti, digitalas plaisas veido$anas ietekmé ne tikai
tas, ka dalai sabiedribas trikst lidzeklu datora vai interneta piesléguma nodrosina-
$anai, bet ari personas vecums, dzimums, interneta pratiba un citi apstakli. Tadé] ar
tiesibu palidzibu valstij ir jasekmeé, lai plaisa tiktu mazinata, veicinot vienlidzibu un
veidojot ieklaujosu sabiedribu.

Ilgtspéja pamattiesibu konteksta ir ciesi saistita ar personas pamattiesibam
uz attistibu. Domajot par personas tiesibam uz attistibu ka cilvéktiesibam un “vis-
aptvero$u ekonomisku, socialu, kultaras un politisku procesu, kura mérkis ir pa-
stavigi uzlabot visu iedzivotaju un visu individu labklajibu, pamatojoties to aktiva,
briva un jégpilna lidzdaliba attistiba un no tas izrieto§o labumu taisniga sadalé’,
ir zinama pareja no ekskluzivi uz individu centrétas perspektivas uz holistiska-
ku skatljumu uz cilvéktiesibam, kas ietver globalu savstarpéjo saistibu. Digitalaja
pasaulé apstiprinas nepiecieSamiba aizsargat to, ko ieziméja jau Visparéja cilvek-
tiesibu deklaracija, minot, ka “katram cilvékam ir tiesibas uz izglitibu. Izglitibai,
vismaz sakumizglitibai un pamatizglitibai, ir jabit bez maksas. Sakumizglitibai ir
jabut obligatai”. Tadéjadi tika ieliktas ikvienas personas tiesibas uz attistibu. Tas
ir ari aizsargaties spéjigas demokratijas galvenais ierocis, kuru var istenot, tikai
iedzivinot pamattiesibas.

Mums ir pamatots iemesls atzit, ka informacijas un komunikacijas tehnologiju
izplatibai ir liels potencials, lai paatrinatu cilvéces progresu, parvarétu digitalo plai-
su un attistitu zinasanu sabiedribu. Tacu to var paveikt, tikai paklaujot interneta vidi
tiesiskas valsts izvirzitajam prasibam, kas aizsarga cilvéka cienu ari digitalaja vide
un nelauj anonimiem spélétajiem, kas vada un lemj par informacijas apriti interne-
ta, manipulét ar paréjo sabiedribu.

Ari §i panela ietvaros izvértas diskusija par to, ka varda briviba interneta pa-
saulé var apdraudét demokratiju, jo caur viltus zinam un propagandu var apzinati
ietekmeét vélétaju izveli.
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3. Vides ilgtspéja: politiskas izskirSanas vai
pamattiesibu nodrosinasanas jautajums?

Ilgtspéja apvieno tagadéjas paaudzes attistibas intereses ar nakamajam paau-
dzém, liekot domat un darit ilgtermina, apzinoties to, ka $odienas izvéles nosaka
mausu civilizacijas nakotni. Vislielakais izaicinajums ir atrast pareizo balansu starp
pasreizéjo paaudzu intere$u apmierinaganu un nakotnes paaudzu aizsardzibu. So-
brid ipasi aktualas ir klimata parmainas ka drauds globalajai drosibai. Tacu vai tie-
sas var iejaukties politisku léemumu pienemsana? Valstim ir dazada pieredze - no
tiesu pasierobezosanas lidz tiesu aktivismam, istenojot likuma normu interpretaciju
contra legem.

Pasreizéja situacija vides jautajumos ir milziga dalibnieku dazadiba: pilsoni,
nacionala un parnacionala limena vides aktivistu kustibas, starpvalstu savienibas,
nacionalas valstis. Tomér atbildiba par cilvéktiesibu saistibu izpildisanu ari vides
jautajumos joprojam gulstas tiesi uz valstim. Runataji uzsvéra, ka valsts suverenitati
misdienas nevar uzskatit par absolatu vai statisku jédzienu, jo valstis dzivo globala
videé, kur vides problémas ir vienas un tas pasas visiem un tas risinat var tikai kopi-
giem spékiem.

Tapéc suverenitates jédziena saturu var mainit esos$as attistibas tendences un
jaunas sabiedribas vajadzibas. Valstis ir tas, no kuram tiek gaidits, ka tas ievéros,
veicinas un nems véra pienakumus cilvéktiesibu joma, veicot pasakumus klimata
parmainu novér$anai. Tadéjadi pat masu pasreizéja savstarpéji saistitaja pasaule,
kura aktualas ir globalas problémas un ir dazadi dalibnieki, valstis joprojam ir gal-
venais organizatoriskais spéks, lai istenotu cilvéktiesibu normas un vértibas, izdarot
pareizas politiskas izvéles. Tas var notikt ari netradicionalos veidos. Galu gala tra-
dicionalie un inovativie cilvéktiesibu izpildes mehanismi varétu veicinat tiesibu uz
labvéligu vidi normativo reguléjumu gan jau pastavosaja starptautiskaja tiesiskaja
reguléjuma, gan ari arpus ta.

Meés dzivojam loti izaicino$os, ipasos geopolitiskos laikos, kas var novest pie
dabas resursu pieejamibas problémam. Tacu bez Siem resursiem nav iespéjams iz-
dzivot - cilvéka pamatvajadzibu nodro$inasana energija ir neaizstajama. Tadé] in-
stitlcijas ir spiestas nekavéjoties meklét risinajumus, lai ari turpmak varétu tikt ap-
mierinatas masu ikdienas vajadzibas. Minétie apstakli citstarp akcenté atjaunojamo
resursu nozimi. Atjaunojamo resursu pilnvértiga un gudra izmanto$ana var palidzét
sasniegt musu konstitticijas iekodéto tieksanos péc ilgtspéjas. Resursu pieejamiba
un sadalé pastav butiska nevienlidziba starp valstim, tapéc aizvien biezak izskan

aicinajums péc solidaritates $aja joma. Tie, kas gaida, ka tiesi tiesas istenos taisni-
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gumu saistiba ar klimata jomu, visticamak, bis vilusies. Tiesa nebus ista institacija,
kura piedavas risinajumus problémam, kas skar visu sabiedribu, jo runa ir par po-
litisku lémumu un nacijas izvélu pienemsanu, ko tradicionali uztic politikiem. Kad
jarisina sociali ekonomiskas nevienlidzibas kompenséSana vai sadales taisniguma
nodibinasana starp globalajiem ziemeliem un dienvidiem, to darit ir pilnvaroti tiesi
politiki, visupirms likumdevéjs. Tomér ari tiesam buis svariga loma klimata krizes
risinasana. Tiesi tiesas vienmer varés risinat konfliktus un atbildét uz konkrétiem
jautajumiem, kas ir svarigi likumdevéjiem un valdibam, lai rikotos tiesiski. Tikai

opa, sadarbojoties visiem valsts konstitucionalajiem organiem, meés varam atrisi-
k darbojot Ists konstit 1 t

nat $o laikmetigo izaicinajumu.

Jautajumi, uz kuriem bus kopigi jarod atbildes

Vai demokratija var cinities ar draudiem tas eksistencei antidemokratiska vei-
da? Proti, vai iespéjams dzést uguni ar uguni? Vai pasaizsargajosa demokratija at-
bilst demokratijas butibai nodrosinat to, ka politiskie 1émumi tiek pienemti brivas
politiskas cinas rezultata? Kur liekama robeza starp individa tiesibu aizsardzibu un
pasaizsargajosas demokratijas principu? Vai esosa vara var identificét demokratijas
draudus, neizmantojot $is tiesibas launpratigi?

Mums ir pietiekami daudz intelektualo instrumentu, lai atbildétu uz $iem jau-
tajumiem un izdaritu pareizu moralo izvéli, kas vérsta uz planétas un cilvéces sagla-

basanu. Galvenais ir apzina un vélme.
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Latvijas Republikas Satversmes tiesas priek§sedeétajs

Konferences noslegums

Pateicos profesorei Osipovas kundzei - bijusajai Latvijas Republikas Satvers-
mes tiesas priekssédétajai, manai ilggadéjai kolégei — par ka allaz trapigajam un
daudzdimensionalajam atzinam, uzstajoties ar izsmelosu konferences kopsavilku-
mu! Ar savam plasajam zinaganam un lielo pieredzi Jis vienmeér esat jaudigs atbalsts
Satversmes tiesas rikoto pasakumu intelektuala potenciala nodros$inasana!

Konferences nosléguma man jaatzist, ka tas vériens apskatito problémjauta-
jumu klasta zina ir neiedomajams. Organizéjot konferenci, Satversmes tiesas de-
finéta paneldiskusiju tematika ieguvusi loti plasu tvérumu, piedavajot palikoties
uz konferences problematiku gan no risinajumu, gan izaicindjumu jaunu dimensiju
tvéruma viedokla.

Péc priekslasijumiem, diskusijam un sarunam neformala atmosféra arvien vai-
rak apzinamies, ka masu tiesu nolémumu tiesisko seku prognozésana ilgtermina
lauj izdarit skaidraku secinajumu par to ietekmi uz demokratijas, pamattiesibu un
vides ilgtsp&ju. Ta teikt — ir izaicinajumi un ir risinajumi. Ticu, ka Sodienas kon-
ference mis ir pavirzijusi tuvak izpratnei par to, ka bitu dodama prieksroka tiem
lemumiem, kas ir vispareizakie, vertigakie, efektivakie ilgtermina. Istermina més
vélamies dzivot siltuma un apmaksat rékinus, savukart ilgtermina - dzivot demo-

kratiska tiesiska valsti!
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Visas Satversmes tiesas saimes varda vélos pateikties godatajiem konferences
dalibniekiem, galvenajiem runatajiem, diskusiju dalibniekiem un moderatoriem
par ieguldito milzigo darbu, kura rezultata radusas augstvértigas atzinas, ko tikko
dzirdéjat Osipovas kundzes apkopojuma, dodot lielu ieguldijumu konferences pie-
vienotaja zinatniskaja vértiba!

Es ceru, ka visu dalibnieku varda varu izteikt sajasmu par konferences norisi
Latvijas Universitates Lielaja aula, kuras atmosféra un akustika ir neatkartojama.
Paldies Latvijas Universitatei par konferences uznemsanu! Un $ada akustika més
varéjam visaugstakaja kvalitaté baudit masu lielisko makslinieku uzstasanos. Pal-
dies viniem par magisko priek§nesumu!

Veélos no sirds pateikties savai nenogurstosajai Satversmes tiesas komandai par
konferences organizésanu! Tiesas kolektivs ka vienots organisms darbojas vesela
gada garuma, savukart $onedé] - dienam un naktim.

Es augsti novértéju katra Satversmes tiesas tiesnesa iesaisti, veidojot konfe-
rences saturu, uzstajoties ar referatiem, ka ari apmekléjot daudzas tiksanas konfe-
rences ietvaros!

Misu komanda nav iedomajama bez Satversmes tiesas Juridiska departamenta
atbalsta. Ta vaditajs Kristaps Tamuzs un augsti kvalificétie padomnieki sniedz ap-
jomigu ekspertizi dazadu ar pamattiesibu saturu un judikatiiru saistito jautajumu
sakara. Savukart tiesne$u paligi sniedz lielu ieguldijumu tiesnesu darba atbalstam.

Tiesas Kanceleja ir sp&jusi aptvert visu tik globalas konferences tehnisko no-
drosinajumu. Tiesas varda pateicos tulkiem par tulkojumu nepartrauktibas neno-
gursto$u nodrosinasanu un visu konferences runu tulkosanu! Paldies tiesas izpild-
direktoram Ainaram Stintmanim, kas ir visu ar konferences norisi saistito procesu
parraudzibas garants!

Ipass paldies Ditas Plepas vaditajai Sabiedrisko attiecibu un protokola nodalai
par dinamisku konferences atspogulosanu daznedazadas platformas, ka ari ipasu
konferencei veltitu pasakumu ideju radianu un novesanu no sakuma punkta lidz
jégpilnam rezultatam!

Visbeidzot, visas konferences satversana globala méroga ir misu Administracijas
vaditajas Marikas Laizanes-Jurkanes nopelns. Vinas atbildiba bija pilnigi visu konferen-
ces notikumu organizé$ana un parraudziba visos limenos. Marika un mans padomnieks
Andrejs Stupins ikreiz bija blakus visos ar konferences norisi saistitajos notikumos!

Novélu Jums izbaudit atlikusos brizus rudenigaja, bet siltaja Riga, ka ari drosu
un patikamu majupcelu!

Uz tiksanos citos pasakumos, kopigi stiprinot demokratiju un tiesiskumu!
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Opening speech

Highly esteemed Mr President,
Distinguished colleagues, judges and participants of the conference,

Welcome to Riga, the capital of Latvia, at the international conference held by
the Constitutional Court of the Republic of Latvia “Sustainability as a Constitutional
Value: Future Challenges”. Let us open the conference by honouring the national

anthem of Latvia. Please rise.

Esteemed participants of the conference,

I am honoured to welcome, on behalf of the entire Constitutional Court of
Latvia, participants of the international conference “Sustainability as a Constitutional
Value: Future Challenges” Through these topics of this conference, we jointly praise
the values founding the Constitution of the Republic of Latvia — the Satversme- during
the hundred years of its existence. The organiser of the conference, the Constitutional
Court, has been guarding these values for more than a quarter of a century.

The word “sustainability”, included in the title of the conference, is not only
a topic that is currently often foregrounded and can be meaningfully discussed

for two days. It is, first and foremost, a fundamental constitutional value, which is
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especially underscored in the text of the Satversme, namely, “each individual takes
care of oneself, one’s relatives and the common good of society by acting responsibly

toward other people, future generations, the environment and nature”

Distinguished colleagues,

In several of its rulings, the Constitutional Court has emphasised that the
existence of the State is founded on the principle of sustainability. Democracy,
sustainability, human dignity and protection of fundamental rights are
interconnected and mutually reinforcing values.

All human beings associate sustainable development with stability,
foreseeability, and security. However, this international conference is held at the
time when we cannot always use the aforementioned words to describe the situation
in Europe and in Latvia. Due to war in Ukraine, comprehensive energy crisis and
problems related to managing the Covid pandemic, we are facing unprecedented
challenges in many areas, and the Constitutional Court, while carefully preparing
for the conference, over a longer period of time encountered new dimensions of
the initially proposed issues and new forms of threats to democracy, fundamental
rights and environmental sustainability. To find solutions to such challenges to
sustainability, we have proposed three sub-issues, which will be discussed, in the
course of two days, in three panel discussions where recognised legal practitioners
and experts of legal science will give presentations.

At the first panel discussion of today, “Sustainability of Democracy: How to
Prevent Threats to Democracy in a Democratic Way?”, among others, the role of
constitutional courts will be highlighted, in ensuring the balance between protection
of fundamental rights and the need to diminish or eliminate various threats to
democracy. The range of issues to be addressed during the panel discussion is
broad, in particular, at the time when we encounter challenges to the freedom of
expression, electoral rights, spread of fake news and misleading of society.

More and more leaders in different countries of the world and other influential
persons urge to look at the conditions, in which, currently, democratic systems
function in the world, and to admit that for a long time we have been living,
convinced that democracy is guaranteed and will exist forever, but this is far from
being the case. It is well known that democracy cannot exist beyond a State, therefore
the existence of the State is one of the values of a democratic State governed by the
rule of law. A State like this is obliged to use all legal means to ensure its existence

and prevent threats to it. One has to admit that this creates a vicious circle of
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a kind, namely, threats to democracy may be eliminated only in a democratic and
legal way, whereas turning against democracy is often done by means provided by
a democratic State governed by the rule of law. To break out of this vicious circle,
we cannot allow that democracy functions only in such a way that a certain societal
group accepts it only if its preferred solution, opinion or regulation prevails.

Democracy must be defended and every one of us must stand up for it, and this
is not the task only for the legislator or the government. Courts have been granted
exclusive jurisdiction, a broad range of instruments for protection of democracy.
Law is the main tool for administering a modern democratic State governed by
the rule of law, and therefore, currently, courts have an important role to play, in
setting the directions of development of the State and society by applying this law.
European constitutional and supreme courts, whose representatives have gathered
for this conference, in particular, in the current conditions when democracy is
under threat, are of principal importance. The rulings of these courts include high-
quality legal findings that develop the legal systems of our States and, thus, shape
the tomorrow of entire Europe and the world.

At the same time, I would like to highlight that for a prolonged period of time
also the institutions of judicial power have been functioning in the conditions of
various crises and challenges. Undoubtedly, in times of crisis, the speed of decision-
making is important, often following the precautionary principle and not waiting
for negative consequences to set it. Working in such changing, hard-to-predict
circumstances is complicated; nevertheless, courts have to be ready for the challenge

of passing complex rulings to ensure long-term protection for democracy.

Distinguished participants,

Respecting and protecting fundamental rights, included in constitutions, is the
supreme task of a democratic State governed by the rule of law. Therefore, at the
second panel discussion of today, “Sustainability of Fundamental Rights: Adapting
Fundamental Rights to the Age of Modern Technology”, the participants of our
conference will have the chance to turn to such conceptual matters as, for example,
whether the need has not arisen to take a broader view on the scope of fundamental
rights in digital environment. There is a good reason for it, because protection
of fundamental rights in its traditional understanding, in the age of modern
technologies, faces unprecedented challenges in the digital environment related
to ensuring and balancing the right to inviolability of private life, data protection,

freedom of expression, and even remote “assembly”.
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In recent years, a certain collision has appeared between various conceptual
views regarding the development of the legal system and creation of legal acts at
the time when technologies develop so swiftly. On the one hand, it is the so-called
“deluge of provisions”, attempting to follow each nuance in the development of
modern technologies, engaging in detailed and petty creation of norms. On the
other hand, to ensure sustainability of the regulation on technological areas, the
legislator, in drafting legal provisions on technologies, may use the principle of
technological neutrality. Legal provisions, which have been drafted and adopted
in compliance with this principle, comprise general concepts, which characterise
the respective technologies that need to be regulated depending on the aim of its
use, impact and other general characteristics. This would allow creating the so-
called legal infrastructure, which would service comprehensively and smartly the
incessant progress, foreseeing the most necessary legal consequences. Thus, during
the panel discussion, we shall try to establish whether new constitutional or supra-
national regulation should be drafted or whether it is possible to adapt the existing
regulation or create more laconic or more neutral legal constructions and interpret

them in a dynamic manner.

Distinguished colleagues,

Currently, such policy for national development that finds balance between
the need to promote economic growth and improve the quality of life for each
member of society, as well as the need to safeguard the natural environment for the
future generation, complies with the model of sustainable development. Therefore,
tomorrow, at the final panel discussion of this conference, “Environmental
Sustainability: Political Choice or a Matter of Fundamental Rights?”, participants
of the conference will analyse whether the measures taken by different nation
States had been sufficient to prevent climate change and whether a person has the
fundamental right to demand the State to take the necessary measures to ensure
environmental sustainability. Similar legal issues are relevant in several cases, which
already are on the agenda of the European Court of Human Rights. Thus, the
courts have a major role also in ensuring environmental sustainability, and, within
the framework of the panel discussion, we shall be able to clarify the views of the
participants regarding, inter alia, the limits of courts’ jurisdiction in this area of law.

At the same time, I find it necessary to emphasize that, for more than halfa year
already, we have had to be aware that following the war that the Russian Federation

has launched against one of European States — Ukraine, the representatives of
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the Constitutional Court of which have honoured our conference with their
presence, geopolitical conditions also with respect to the issue of environmental
sustainability have changed for an unpredictable period of time. We have entered
into this new world order only semi-prepared, thus, for example, in the conditions
of energy crisis, our possibilities to use renewable energy resources have not been
fully exploited. As a consequence, some issues of environmental sustainability turn
into a new challenge. European countries are getting ready for winter, by storing
fossil fuel, even though quite recently it was planned to abandon its use. Courts
should be able to see this special context, reaching balance between long-term
progression towards environmentally friendlier energy, on the one hand, and the
acute needs to guarantee living conditions worthy of human dignity at the time of
energy crisis, on the other hand.

Although the rising costs of energy resources, goods and services caused
by the largest military crisis in Europe since World War II can be assessed as
monetary penalty, it cannot turn into an equivalent of diminishing democracy
or disproportionate restrictions of human freedoms. Even more so - we have to
understand that the inconveniences existing in the European Union regarding
payment of bills cannot be compared to the fact that Ukrainians are paying with
their lives in the war for democratic values of entire Europe.

Hoping to see Ukraine win soon, I remind that the State of Latvia has also
suffered considerably from the same aggressor. In hard times, the strong backbone of
our statehood were the Latvian people, strong in their spirit, and our constitution —
the Satversme. The values, included in it, have guided the Latvian people through
dark events and have allowed to celebrate the existence of a free, independent State
throughout times. Overcoming all hardships, today we can affirm that the Satversme
as an unageing and modern constitution in its centenary encourages us to think
both about today and the future, urging everyone to act in a way that promotes
sustainability of the State of Latvia and the entire world.

I wish to all participants and listeners of the conference to take away some
valuable insights and appreciate the wonderful possibility to engage in on-site
discussions both during the panel discussions and in wider circle throughout the
course of the conference.

I give the floor to President of the State of Latvia Mr Egils Levits.
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Personal autonomy in a digital environment -
the need for a new constitutional framework

In this speech, I will address the issue of human free will or autonomy in the dig-
ital environment and whether a new constitutional framework is needed in the light
of advances in digital communication technologies. I would like to focus not on the
individual issues of technology but on the central issue itself — the impact of these
technologies on human free will, and how this problem can be addressed within

the legal system.

|

Since the Enlightenment, our legal system has been based on the axiom that
the human being is endowed with free will. This is the Archimedean point for the
entire legal system. If we derogate from it everything we say here about rights and
responsibilities falls apart. All rights are based on the axiom that the human will is
free. The lesson is that, in the end, one cannot predict with certainty how one will
act and how others will act. The human will be tied to morality in a broad sense,
but even this does not make human actions entirely predictable. This insight has

been explored as the foundation of law by the Canadian liberal political philosopher
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Charles Taylor in his monumental work “Sources of the Self” - in the end, we do not
know how we will act in any given situation.

However, now, with the solutions provided by digital technologies, it is pos-
sible - at least with a very high probability - to predict human behaviour. And if
human behaviour becomes predictable, it can also be influenced and directed.

This is achieved through a human digital surveillance infrastructure, or, more
precisely, a digital spying infrastructure. It constantly extracts data from us, which

are then used to influence us almost imperceivably.

I

What is this infrastructure and how does it work?

It consists of three stages. The first stage is data collection. If we pay attention
to this fact, we discover that a significant amount of data is being generated about
us every second — where we are, what we are saying, what text messages we are
sending to other people, what we are receiving in e-mails, etc. The so-called health
apps collect information about our bodies, various apps and software identify what
we search for on the internet, what interests us, cashless payments reveal what we
spend our money on. All this information is forwarded every second — much of it to
the databases of the large internet platforms, especially Google, but also to those of
social networking platforms and other online enterprises.

The next step is to aggregate these data into “big data”. Big data are character-
ised by three elements: First, the volume - the amount of data on each person is
incomprehensibly large; second, the speed of collection - data are collected very
quickly, often simultaneously with the event; and third, the diversity of data - they
are literally about everything.

This makes possible the third step - the profiling of every person. For each of
us, it is possible to build an individual profile based on big data. It is very compre-
hensive. It allows inferring how a person will act in a particular situation, especially
depending on the information they will receive.

This is how we end up in a situation where - with a very high probability — we
become predictable. Human predictability is a completely new situation. It jeop-
ardises our previous assumptions that a human being is free, that human will is free,
and that a human being is autonomous. In fact, this mechanism reveals the reflexive
nature of our will. Thus, our reactions to external stimuli - especially cognitive

stimuli, information — become predictable.
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The EU, indeed, has a data protection framework. It does not allow the
collection and aggregation of certain data. The framework regulation is found in the
General Data Protection Regulation (Regulation). Data protection in the EU is much
stricter than in the US or other countries. But only the naive would imagine that the
Regulation can really seriously impede the effectiveness of this infrastructure.

First, it is not prohibited to collect and aggregate the vast majority of data.
However, as regards those data that are prohibited from being collected or aggre-
gated, it is usually possible to draw the relevant conclusions from indirect (circum-
stantial) data with respect to which there are no restrictions. Big data almost always
produce the relevant results.

Secondly, the legal remedies provided by the Regulation and the respective
national laws are so impractical that just a few are using them.

And thirdly, this entire surveillance or spying infrastructure operates “silent-
ly”, subjectively almost invisibly - either to the victims of surveillance themselves
(who in principle know about it or are practically forced to give their consent), or
to the data protection supervisors. Compliance with the Regulation and other rules
is largely a matter of goodwill on the part of the data collectors concerned (which
is not always the case, as many data breach scandals show, and, furthermore, only

a small fraction of all breaches become publicly known).

v

Of course, the observation that data protection covers only a small fraction of
the total flow of data that is continuously collected on every single person does not
mean that data protection should be given up. On the contrary, every effort must
be applied to make it more effective. However, it is clear that data protection is only
able to slightly hinder and limit the functioning of this comprehensive surveillance
system for surveilling individuals.

In democracies, the driving force that creates and develops this system is the
logic of the capitalist economy. By obtaining individual data about each person, mak-
ing their potential actions precisely calculable, and then “feeding” them with an ac-
cordingly tailored information, it is possible to steer them in a direction that benefits
the “client” This information matching, or “microtargeting”, is the main objective
of the increasingly effective human surveillance or spying infrastructure that has
emerged in the last two decades — an infrastructure that exists essentially to sway,

through microtargeting, the human will in a particular direction, and thus to steer
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individuals, groups of people and society as a whole in an “inconspicuous” way.

In addition, the large internet platforms that build and maintain this infra-
structure do so for their own profit and tailor it to maximise their profits. Main-
taining, developing and operating this infrastructure is the business model of these
companies. This is why American scholar Shoshana Zuboff has labelled this eco-
nomic model as “surveillance capitalism”’

This infrastructure is, therefore, a mechanism that, in the digital age, largely
shapes the cognitive construction of the world of a modern human being. It creates
the possibility of directing in a focused way the human will in the interests of indi-
vidual “clients”, leaving people under the illusion that it is their “free” will.

In Western democracies, this mechanism is mainly used for commercial pur-
poses to get people to buy one thing or service or another. Even if it is “only” for
commercial purposes, it still has a role to play in the construction of worldview and
values of a human being.

However, this mechanism becomes more problematic when it is used in a de-
mocracy for direct or indirect political purposes. It is also a very effective tool for

maintaining and consolidating political power in autocratic regimes.

Vv

The increasingly efficient human surveillance infrastructure, through which
human actions are becoming more predictable (and, thus, more manageable), calls
into question the basic axiom of modern rational philosophy about human free will.

This is also what some contemporary philosophical computer scientists say.
I shall quote two of them.

The most prominent American representative of biobehavioural psychology,
professor Skinner writes: “The elimination of human autonomy and free will is now
ripe. The notion of human autonomy and free will is only a means of explaining what
we cannot explain otherwise. This notion is a product of ignorance or obscurantism.
And while our knowledge is constantly increasing, the substance of autonomy or free
will is diminishing and disappearing at an ever-faster rate”

From a technical point of view, this idea is even better formulated by Alex
Pentland, a professor at the Massachusetts Institute of Technology and one of

today’s most prominent computer scientists: “It is time to recognise that a human,

1 Shoshana Zuboff. The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power. 2019.
2 B.F. Skinner: Jenseits von Freiheit und Wiirde. Reinbek 1973, S. 205 ff.
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like his individuality and his free will, as the basic elements of rationality, are mere fic-
tions, and that human behaviour is determined solely by the social physics surround-
ing human society. The advantage of social physics is that we can observe people like
monkeys or bees, and from that infer their behavioural patterns, reactions and how
they learn, and at what results they arrive. Within a few years we will have so much
information about each individual person, and that means continuously that we will
be able to calculate precisely the actions of the entire humanity and each individual
person, and then we can hope to be able to accurately predict and manage this com-

»3

plex web of people and technology that is our modern society.

\'4

Until the end of the Middle Ages in Europe, God was at the centre of people’s
worldview. This religion-based worldview was replaced more than 400 years ago
by the Enlightenment philosophy with a view that the human being endowed with
a free will, was at the centre of the world or the universe. However, this worldview
may already be approaching its decline. The free will may be an illusion, a human
being may be as much a biologically and psychologically determined animal as the
apes and bees mentioned by professor Pentland.

How should we approach this possibility? Is it good or is it bad? To be able to
say that, we have to have a value system that is centred outside this problem and
that allows us to assess from the outside whether it would be better to adhere to the
current model of democracy and law that is based on human free will, or to accept
this utopia that we are all better off if we give up our free will and let ourselves be
guided and act in the way that is best for each individual and the society as a whole.
Because free will is, of course, very diverse, and in a democracy, there is a constant
struggle about what is right and what is wrong. All this would disappear if all people
were technically programmed, guided and directed to act in a way that is geared to
the greater good of society. The digital infrastructure for this is constantly being

perfected and will be even more efficient in the future than it is today.

Vil
What is driving this technology development? It should be noted that there
is certain magical thinking here that technological development is something like

a law of nature - technological development cannot and should not be directed,

3 Alex Pentland: The death of Individuality. What really governs your actions? In: New Scientist, Vol. 222 (2014), pp. 11, 190.
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cannot be predicted, and cannot be hindered. This is the view that technology de-
velops by itself, independently of the will and actions of particular people.
Nonetheless, it is clear that as long as technology is created by humans (and not
by artificial intelligence), as long as we accept that human actions can be influenced, in-
cluding and especially by legal instruments, then the responsibility for the development
and application of technology - for better or worse — remains with the human being.
Three forces are driving the development of technology. The first and foremost
is the business model of companies, which is, of course, based on profit. Hence, the
development of technology and, in particular, its practical applications, is driven pri-
marily by profit interests. The second is the abstract interest of science — scientists are
interested in what technological solutions are possible, how a particular technology
works. And the third force is consumer interest because many of these technolo-
gies bring us convenience, and, of course, we are happy to accept that convenience.

All three of these driving forces are contributing to the development of technology.

VIl

The surveillance infrastructure created by digital technology tasked to imper-
ceivably steer the human will in a particular direction is a new instrument of power
beyond the control of the democratically legitimised power. Applied directly or in-
directly in a political context, it influences the democratic choices of human beings.

This threatens the very foundations of democracy, which are based on the fact
that a person’s political choice is free, people decide by themselves and make their
own political preferences. In such a case, elections are meaningless, because the
political force that is best able to covertly influence voters wins. In the last decade,
the use of this infrastructure to influence democratic elections - including by un-
friendly foreign countries - is no longer a rare occurrence.

In a democracy, the idea is that a citizen has a private life and is impenetrable
in their home, in their thoughts. This private space is legally protected. In contrast,
the State power must be open, transparent, and transparent to the citizen.

However, the system of digital surveillance has turned this upside down. It is
not transparent to humans — we cannot track where our data go, what profile (or
profiles) our big data create, who uses them, how we are influenced by microtarget-
ing, and how our will is being directed. The system that affects us is not transparent,
while we are completely visible — and predictable - to it.

And this is an issue that most directly affects democracy.
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IX

Law is one of the tools used to manage society. If we find that this digital sur-
veillance infrastructure is a threat to the democratic order of the State then law
must also be used to prevent or at least mitigate this threat.

But de lege lata or de lege ferenda? In other words, is it based on the existing
law, or on the law to be created in the future? It is a question of whether the case-
law of courts and discussions of lawyers on it should take precedence, or whether
the legislator and the legal policy discussions of the public should take precedence.

Until now, many people thought that it was enough for the courts to deal with
these issues by looking at certain aspects of protection for private life. Indeed, the
case-law at both the European and the national level has advanced public under-
standing of the issue.

Nonetheless, I believe that this is not enough. The problem is too serious to be
dealt with by case-law alone, which is slow compared to the activity of the legislator
and can only capture certain aspects of the problem.

The European Union’s legislator has already taken up this issue. Too cautiously,
in my view, for European regulation to be really effective. Articles 7 and 8 of the
Charter of Fundamental Rights of the European Union, for example, do not focus
on the core of the problem but only on certain aspects of the inviolability of private
life and personal data protection

However, this is not just a matter of private life. It is a question of public order.
It is a question about democracy, its meaning and its essence.

Private life is, of course, an important part of the fundamental rights, guaran-
teed by the democratic State structure. Yet, we need to go further. Why the protec-
tion of private life and data protection are necessary? These fundamental rights are
inherently necessary to defend human autonomy, human free will. The two pieces
of legislation adopted by the European Union - the EU Digital Markets Act and the
Digital Services Act — are a good start after eight years of discussions. In the Digi-
tal Services Act - for the first time! - certain restrictions on direct observation of
persons are set. However, these restrictions are very minimal, which is why I have
already criticised the Act. Nevertheless, it is a step in the right direction in any case.
Most importantly politically, the debate on the protection of human autonomy has
begun, although silently for the time being.

I believe that, alongside the European Union’s first steps to limit the activities
of human surveillance infrastructures, which are so far rather timid, there is a need

for a framework at the national level that protects democracy and human autonomy.
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I am deliberately not offering a specific formulation today, that is something to
be discussed, but it is clear that a two-stage framework will be needed here. In partic-
ular, the constitution ought to enshrine a fundamental principle aimed at protecting
human autonomy, which is much broader than privacy. Privacy protection concerns
private space from the point of view of the subjective rights of an individual, but
nowadays this space is no longer just the space of an individual; it is also a matter for
the democratic State structure. The constitution must, therefore, contain a reference
to a law that would already regulate this protection of human autonomy in detail.

What could be the task of this regulation? First, to regulate the collection of
data that is deliberately collected about us. Secondly, to regulate data aggregation.
It does not happen by itself - they are aggregated by the companies or institutions
concerned. Thirdly, regulating the profiling of people — who, when and whether in
general anyone can profile me. Finally, to regulate the use of data to direct specific
actions by individuals through microtargeting.

Today we are talking about the challenges ahead, including the sustainability
of democracy. This is a debate for society as a whole, but it could also be an interest-

ing debate among lawyers, especially — constitutional lawyers.
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It is an honour and a pleasure to address you today on a subject which —
unfortunately - is not merely theoretical but highly topical in today’s world.

First of all, however, I would like to warmly congratulate the Republic of
Latvia, and the Constitutional Court, on the dual anniversaries that we are invited
to celebrate. It was very touching to hear your beautiful national anthem sung so
superbly by the youth choir just a moment ago.

While my following remarks will be personal, I do express these congratulations
both on my own behalf and on behalf of the European Court of Human Rights.

—_—

Sustainability is one of the vitally important themes of our time. As many
of you may have noticed, the Club of Rome, which 50 years ago sounded
the alarm with the report entitled “Limits to Growth”, is back on the agenda.
Last week, the Club published a fresh report with the title “Earth for all”. What
is striking is that, according to press reports, the experts who authored this latest
report consider that the most important challenge of our time is not climate
change, loss of biodiversity or pandemics. The most important challenge is our

collective inability to distinguish facts from fiction. In the social media, there is
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an industry of falsehoods and disinformation, driving polarisation of societies
and contributing to a failure of cooperation, and a failure to agree on even the
basic facts.

With this fear, the Club of Rome is not alone. Indeed, the most fatal threat
does not arise from the problems we face but from the inability to respond and take
proper action against those problems.

This analysis has a direct link with the present topic, the sustainability of
democracy. After all, rational and constructively oriented debate is a bedrock of
democracy. It is simply a precondition for decision-making processes by which
sustainable outcomes can be reached, both for nations and mankind in general.
That bedrock is eroded if there is no longer a sufficient degree of common ground
in the acceptance of basic facts or the respect for shared fundamental values. And,
as we know by now, this is a poison which can be exploited, and is exploited, by
those who fear democracy and therefore try to destroy it.

The ultimate essence of democracy and the rule of law is that they can ensure
a system of governance which serves the interests of those who are governed and
not those who govern. We may not only have hoped, but believed, that this insight
had gained solid and stable support following the collapse of totalitarian regimes on
European soil some decades ago.

In various corners of our continent, however, we are witnessing developments
whereby those who have risen to power through general elections proceed to
undermine the conditions for genuine democracy and the rule of law.

Constitutions, adopted to establish, or to restore, democracy and the rule of
law, are meant to preserve both, and to ensure their sustainability. In recent years,
however, we have seen various examples of elected governments resorting to
constitutional changes designed to erode the democratic order and the rule of law,
and to cement that regression.

Such developments in the wrong direction are dangerous and deeply worrying.
Furthermore, across the ocean, one of the world’s oldest democracies is undergoing
a critical and turbulent phase where serious observers consider that the risk of
a demolition of the established democratic order may be real. The spectre of an old
democracy being overturned in the 21* century is certainly a frightening one.

Democracy and freedom are very closely interlinked. On the one hand - as

the European Court of Human Rights has stated decades ago — fundamental human
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rights and freedoms are best maintained by an effective political democracy*. Indeed,
democracy has been described as the only political model contemplated by the
Convention and the only one compatible with it. According to the Court, democracy
constitutes a fundamental element of the “European public order™. On the other
hand, respect for the rights and freedoms enshrined in the Convention, such as
liberty and security and the freedoms of thought, expression, peaceful assembly and
association, are in themselves pre-conditions for the establishment and maintenance
of genuine democracy.

Thus, democracy and freedom depend on each other. This was well understood
when the Council of Europe was founded after the Second World War and is clearly
in evidence even today.

When democracy and the rule of law are undermined from within, the threat
therefore involves both democracy itself and the individual rights and freedoms
which will only be preserved under democratic governance. The good circle,
where democracy and freedom sustain and reinforce each other, risks turning into
a vicious one, where a decline in the adherence to democratic principles results in,
and builds upon, curtailed freedom and increased repression. Examples need not be
named. You will know them already.

Serving the interests of those who are governed and not those who govern
requires a system with a functioning capacity for self-correction. No human system
will be infallible or free from problems; what matters is the corrective capacity
vested in the system. This capacity is another hallmark of democracy and the rule of
law, the importance of which is crucial. Democracy is more, and more demanding,
than just the majority rule.

Therefore, democratic governance and the rule of law are characterised by the
operation of checks and balances designed to ensure that the exercise of power is
made subject to constraints imposed by law and that countervailing mechanisms
exist to guarantee transparency, external review and effective accountability.

The effectiveness of such countervailing mechanisms depends on the
protection of the fundamental freedoms by virtue of which those mechanisms
operate. That protection, in turn, requires the independence of the judicial and
other bodies which ultimately uphold and enforce the constraints on the exercise of

power by the government.

4 Mathieu-Mohin and Clerfayt v. Belgium (1987), Zdanoka v. Latvia (GC 2006).
5 Mugemangango v. Belgium GC (2020)
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Civil society with its organisations as well as the media, as actors capable of
scrutiny and opposition, are crucial forces in the maintenance of transparency
and a democratic culture. An independent justice system, in turn, is vital for the
maintenance of the rule of law, the protection of individual freedoms and the
possibilities of effective accountability.

The importance of all these checks and balances is starkly highlighted by all
the efforts undertaken by authoritarian rulers to suppress them. The most glaring
illustrations are seen in places where the courts, whose role should be to protect and
preserve individual freedoms, have instead been transformed into instruments of
repression of those freedoms.

Regression in democratic governance and the rule of law is not just a theoretical
danger. We have states nearby where it has become an acute reality. Such backward
development does not flow from a lack of guiding principles. On the contrary, it
occurs despite, and contrary to, established principles.

Over several decades, the European Court of Human Rights has elaborated
quite a vast body of standards under the Convention on many matters of importance
for the safeguarding of effective democracy and the rule of law. The work of the
Venice Commission over a long time has also been very valuable in this context.

It is telling that the era of expansion in the membership of these institutions
has just been reversed, with the expulsion of one contracting State earlier this year.
—_—

In the short time available, I will briefly recall just some of the key human
rights standards incorporated in the European Convention.

Electoral rights are of course at the heart of democracy. Article 3 of Protocol
No. 1 requires that the States hold free elections at reasonable intervals, by secret
ballot, under conditions which will ensure the free expression of the opinion of the
people in the choice of the legislature. This provision covers, and protects, both the
right to vote and the right to stand for election.

The crucial substantive criterion is the requirement to ensure the “free
expression of opinion of the people in the choice of the legislature”. This criterion
is relevant for a whole range of issues relating to the organisation of the electoral
system, including matters such as the setting of electoral threshold requirements
and the definition of electoral districts or constituencies.

The Court has acknowledged that electoral systems seek to fulfil objectives
which may not be easy to reconcile with each other: on the one hand, to reflect fairly

and faithfully the opinions of the people, and on the other, to channel currents of
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thought so as to promote the emergence of a sufficiently clear and coherent political
will. Thus, the reference to “conditions which will ensure the free expression of the
opinion of the people” essentially implies the principle of equality of treatment of
all citizens in the exercise of their right to vote and to stand for election. It does not
follow, however, that all votes must necessarily have equal weight as regards the
outcome of the election, or that all candidates must have equal chances of victory.®

Any alleged attempts to distort or manipulate the electoral system in favour of
a given party or political movement, however, would have to be assessed against the
obligation to ensure the free expression of the people’s will.

The right to elections also imposes on the states certain obligations of
a procedural character, in particular, by requiring the existence of a domestic system
for the effective examination of individual complaints and appeals in matters
concerning electoral rights. The existence of such a system is one of the essential
guarantees of free and fair elections and an important safeguard against arbitrariness
in the electoral process. Accordingly, the decisions must be taken by a body which
can provide sufficient guarantees of impartiality; the scope of discretion must be
defined with sufficient precision; and the procedure must guarantee a fair, objective
and sufficiently reasoned decision.

Given that the free will of the people is a key notion for the electoral rights,
it is obvious that what is crucial for the outcomes of the democratic process, and
ultimately for the sustainability of democracy itself, are the conditions under which
the will of the people is formed and the quality of the information underpinning it.
I therefore move on to briefly address that aspect.

Democracy dies in darkness. This phrase, coined as the slogan of a famous
newspaper, is certainly true. It is well-known that the European Court of Human
Rights has forcefully and consistently underlined the essential role of the freedoms
of expression, peaceful assembly and association in a democratic society.

The Court has always placed special emphasis on the particular role of the
press. It has also acknowledged the similar role of other “public watchdogs”, such as
NGO’

Public scrutiny and criticism of the exercise of power in society, as well as
many-sided debates in matters of general interest, are essential for the necessary

corrective mechanisms in a democratic system of governance.

6 Bompard; Mathieu-Mohin and Clerfayt, § 54

7 For an overview, see Article 10, Contributions to public debate: Journalists and other actors, KEY THEME1, available on
the Court’s Knowledge Sharing Platform; Article 10 - Freedom of expression - ECHR-KS - Knowledge Sharing (coe.int)
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At the same time, the especially high level of protection afforded to such
“watchdogs” also entails particular responsibilities; it is subject to the condition
of compliance with duties that must be required from those with the ambition of
tulfilling the function of “public watchdogs” The particular safeguards in relation
to reporting on issues of general interest demand that the reporting is done in
good faith, on an accurate basis and provides “reliable and precise” information
in accordance with the ethics of journalism. Thus, for instance, the notion of
“responsible journalism” in the news business involves duties of reasonable
verification. Furthermore, the high level of protection attaches to reporting and
commenting on matters of public concern but does not condone gratuitous personal
attacks damaging the reputation of others.

Nor does freedom of expression allow “hate speech” Content which runs
counter to the basic values underpinning the Convention does not enjoy its
protection.®

In short, the standards of public debate set out under the Convention are
designed to promote and to safeguard the kind of scrutiny, criticism, argument and
debate which are essential for a genuine democracy. By contrast, fake news or other
kinds of disinformation, hate speech or baseless personal attacks on those who voice
criticism are in principle not protected.

Thus, the main problem we face today does not lie in the lack of standards.
What is clear, however, is that the setting and the interpretation of the boundaries
in all possible concrete circumstances may often involve very difficult and delicate
assessments. This is inevitable.

A more serious problem arises where the freedom of expression is restrained
by way of too extensive interpretations of the grounds on which interferences may
legitimately be justified. For instance, in recent years, the Court has been faced
with many cases from Tiirkiye where notions such as “hate speech”, “incitation to
hatred or violence” or “terrorist propaganda” have been invoked as justifications for
repressive measures in circumstances where such classifications were clearly not
compatible with Convention standards.

Another worrying phenomenon affecting journalists, other “watchdogs” and
experts participating in public debates, consists of smear campaigns by which critical
voices are sometimes targeted in social media and otherwise. If disinformation

is about distorting the message, this latter phenomenon is about discrediting

8 For an overview, see Article 10, Key Themes, Hate speech, available on the Court’s Knowledge Sharing Platform; Arti-
cle 10 - Freedom of expression - ECHR-KS - Knowledge Sharing (coe.int)
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the messenger whose message is disliked. Such actions may produce chilling effects
and suppress exchanges of views on issues that would merit serious public debate.

Last but not least, an important current challenge is linked with the particular
difficulties of enforcement of the standards in the modern communication
environment. The institutions of the State in charge of upholding the norms are in
practice not well-placed to be able to cope with the speed and volume of content that
is spread, tailored and targeted by electronic means. Combating the dangers posed by
the rapid flooding of falsified, distorted or hateful content by way of law enforcement
may often be too slow or ineffective. The only real option may be to try to expose and
correct the falsehoods. Another difficulty, however, arises where people are no longer
receptive to objectively correct information. This, too, seems to be a growing problem.

-

Freedoms are subject to limits imposed by the rights of others, and by the
exigencies of the collective imperatives of protecting and preserving democracy.
The role of courts will always remain vital for the setting and updating of standards
to guide the necessary and difficult balancing exercises.

What is also clear, however, is that the value of our laws, our constitutions,
our freedoms, of the rule of law, and of democracy itself, must remain alive in the
hearts and minds of the people. It is therefore of vital importance to do all we can in
order to ensure that the close and tight links between democracy, on the one hand,
and the constraints on power inherent in the rule of law, on the other hand, are
understood and appreciated by all.

The opposites may perhaps be good teachers in this respect. Authoritarian
regimes spring from a contempt for genuine democracy, its transparency and its
constraints on power, and they end up in fear of the same. The sustainability of
democracy and the rule of law depends not just on strong institutional support but
on the diligent and constant cultivation of a living sense of their value throughout
society. We can take nothing for granted.

Harking back to what I began with, we may recall one of the many wise
thoughts of Hannah Arendt. She once wrote that the ideal subjects of totalitarian
rule are people for whom the distinction between fact and fiction, true and false, no
longer exists.

These perils cannot be ignored. Understanding them in time may, hopefully,

help us maintain democracy and the rule of law.
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It is an honour for me to be here today, on behalf of the German Federal
Constitutional Court, at the conference marking the 25" anniversary of the
Constitutional Court of Latvia. The President and the Vice-President of our
Court were regretfully unable to attend, but they both send their regards and best

anniversary wishes to the Constitutional Court of Latvia.

1 Introduction

Before I begin, please allow me to make two personal remarks.

First, I would like to ask you to excuse my English skills. In 2013, I took a research
sabbatical in Ireland. Whenever I started speaking English, the facial expression of
the person I was talking to changed from relaxed to highly concentrated. You could
literally see the question in their eyes: what on earth is he trying to say? An Irish friend
of mine, Yvonne Scannell, a professor of environmental law, said that my English was
so funny, I could make a lot of money on television. Despite her advice, I stayed in law.

Secondly, I am the newest member of the German Federal Constitutional

Court as I was appointed quite recently. Therefore, I am still learning to adjust to
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my new role, especially when it comes to speaking strictly on behalf of the Court

and having to completely set aside my personal views.

2 The topic

The topic of our discussion is ‘Sustainability of democracy: how to prevent
threats to democracy in a democratic way and what is the role of constitutional
courts in this context?’. When discussing this topic, we must first take a look at the

respective constitution.

2.1 The constitutional order

First of all, it is important to clarify the terminology. In this context,
‘sustainability’ is not meant in a technical sense, how it is typically understood
as an economic, social and environmental concept. Rather, in the context of our
discussion, sustainability refers to durability and balance.

Ensuring a sustainable political order is a crucial objective of the German
Constitution, our Basic Law, Grundgesetz - GG (see Preamble of 23 May 1949), which,
tirst and foremost, constitutes a response to the Nazi regime that ruled Germany from
1933 to 1945. One of the factors that made the rise of National Socialism possible
was that the previous German constitution, the Weimar Constitution of 1919, did
not attach sufficient importance to safeguarding a sustainable political order.

In the German Basic Law, the aim to ensure sustainability is primarily reflected
in the following six aspects:

1. The German Basic Law does not recognise traditional emergency powers;
even in times of crisis, the Basic Law does not generally allow for the sus-
pension of the regular rules and order. Instead, the general system of limita-
tions is flexible enough to accommodate the specific circumstances of the
individual case.

2. The Basic Law provides for strong representative elements at the federal level;
in this repect, only one State organ, the German Parliament (Bundestag), is
directly elected by the people’; no other State organ can claim to be on a par
with the directly elected Parliament in terms of democratic legitimation.

3. The constitutional mandate of the Parliament is designed in a constructive

manner; the Parliament does not have the power to dissolve itself'* and it

9 See Art. 38(1) first sentence GG.
10 See Art. 63(4) and Art. 68(1) GG.
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can only vote out a sitting Federal Chancellor (head of the federal govern-
ment) if it elects a new Chancellor at the same time!®.

4. Germany, as a sovereign State, is part of a peaceful international order'*.

5. The democratic rights of persons who fight against our democracy can be
restricted”. We call this concept ‘militant democracy™*. I will explain this
point in a second.

6. The Basic Law has established a strong constitutional court®.

2.2 The role of the federal constitutional court
I would now like to discuss the role of Germany’s Federal Constitutional
Court in protecting a sustainable democratic order, in particular, the following

four aspects:

2.2.1 Giving effect to procedural rights

The Federal Constitutional Court gives effect to the strong procedural rights
that are guaranteed by the Basic Law. First and foremost, this concerns constitu-
tional complaints. The 16 Justices of the German Federal Constitutional Court
deal with more than 5,000 constitutional complaint proceedings every year'. The
hurdles for filing a constitutional complaint are not very high. No court fees apply
and complainants do not require legal representation. In exceptional cases, com-
plainants may directly challenge an act of Parliament rather than only individual
implementing measures'”. The Federal Constitutional Court takes its role as a ‘cit-
izen’s court’ very seriously in its daily work. For example, this is illustrated by the
fact that the Court only imposes abuse fees'® in extremely rare cases. Similarly,
the Court treats each matter with respect, regardless of how incomprehensible the

matter at hand may be.

1M1 Art. 67(1) GG; see also Art. 68 GG.
12 Preamble of the Basic Law, Arts. 23-26 GG.
13 Arts. 9(2), 2, 18, 21(2) GG, see also Art. 20(4) GG.

14 Federal Constitutional Court, Order of 22 May 1975 - 2 BvL 13/73 - BVerfGE 39, 334 <349> (Decisions of the Federal
Constitutional Court, Entscheidungen des Bundesverfassungsgerichts); Judgment of 17 January 2017 - 2 BvB 1/13
- BVerfGE 144, 20 <163 f. para. 418>; Order of 13 July 2018 - 1 BvR 1474/12 - BVerfGE 149, 160 <194 para. 101>;
see also Order of 3 February 1959 - 1 BvR 419/54 - BVerfGE 9, 162 <165>; Order of 6 October 1959 - 1 BvL 118/53 -
BVerfGE 10, 118 <122>; Order of 13 October 2016 - 2 BvE 2/15 - BVerfGE 143, 101 <130 para. 126> relating to the
protection of the Constitution (intelligence services).

15 Arts. 93 and 94 GG.

16 For more details see https://www.bundesverfassungsgericht.de/EN/Verfahren/Jahresstatistiken/jahresstatistiken_
node.html.

17 See, e.g., § 93(3) of the Federal 174 Constitutional Court Act, Bundesverfassungsgerichtsgesetz — BVerfGG.
18 See § 34(2) BVerfGG.
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With regard to other types of proceedings, too, the Court renders its decisions
independent of the political opinions at stake. This concerns, for instance, proceedings
for the prohibition of a political party, the prohibition of associations, and disputes
between constitutional organs (which we call Organstreit). It is especially important in

cases in which the opposition challenges the actions of the Parliament or the government.

2.2.2 Democratic rights

Democratic rights are especially significant for ensuring a sustainable
democracy. These include electoral rights, freedom of expression, freedom of
assembly, freedom of political parties and freedom of association as well as the right
of resistance, although this last right is not very relevant in practice. These rights are
not absolute, although the contents and scope of their limitations may differ.

a) Limitations that are relatively unproblematic are those that are necessary for
the protection of other constitutional interests, including other fundamental rights.
For example, freedom of assembly can be restricted in order to protect health in
the context of the spread of COVID-19, but only as the last resort and following
an appropriate balancing of interests'®. Freedom of expression is limited by the
protection afforded by human dignity®.

With regard to the principle of free elections, the consideration of protected
interests, inherent in the Constitution, leads to strengthening of voting rights. In
accordance with the unwritten principle of public elections, voting computers may
only be used if the way in which votes are counted remains transparent®. At the
same time, to protect the proper functioning of the Parliament, the principle of
equal elections is restricted in material respects. A party can only enter the German
Bundestag, our Parliament, if it exceeds a threshold of at least 5% of the votes cast
for party lists**. This restriction has long resulted in stable parliamentary majorities.
However, the Federal Constitutional Court had reservations regarding the
application of this electoral threshold and the underlying constitutional principle to
the municipal and the European elections (Federal Constitutional Court, Judgment
of 26 February 2014 - 2 BVE 2/13 - BVerfGE 135, 259 - unconstitutionality of the 3%
threshold in the European Elections Act, Europawahlgesetz (EuWG); Judgment of

19 Federal Constitutional Court, Preliminary injunction of 17 April 2020 - 1 BvQ 37/20 -, para. 21.
20 Federal Constitutional Court, Order of 19 May 2020 -1 BvR 2397/19 -, para. 15.
21 Federal Constitutional Court, Judgment of 3 March 2009 - 2 BvC 3/07 - BVerfGE 123, 39 ff. <68>.

22 § 6(3) of the Federal Elections Act, Bundeswahlgesetz (BWahlG); regarding constitutionality Federal Constitutional
Court, Order of 18 October 2011 - 2 BvC 8/11 -, para. 1; see also Judgement of 5 April 1952 - 2 BvH 1/52 - BVerfGE
1, 208 <247 ff.>; Judgment of 10 April 1997 - 2 BvF 1/95 - BVerfGE 95, 335 <366>; Order of 15 January 2009 - 2 BvC
4/04 - BVerfGE 122, 304 <314 f.>.
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13 February 2008 - 2 BvK 1/07 - BVerfGE 120, 82 ff. - unconstitutionality of the 5%
threshold for the municipal elections)*.

b) Further limitations arise from the possibility of restricting fundamental
rights through acts of Parliament. The Basic Law allows for such restrictions,
including with regard to democratic rights. However, in its interpretation, the
Federal Constitutional Court takes a narrow approach regarding permissible
restrictions. According to the Court, such restrictions may only be imposed
if the law in question seeks to protect a legal interest that, while not necessarily
a constitutional interest, must be equivalent in importance to the fundamental right
in question®. For instance, fundamental rights may be restricted to protect life
and limb. Assemblies may thus be prohibited, for example, in a high-security zone
established for a G7 summit®. Especially when it comes to restrictions of freedom of
expression, the content of the view in question is largely irrelevant. According to the
limitation clause in Art. 5 subsection 2 of the Basic Law, freedom of expression may
only be restricted by a ‘general law’ This category only covers legal provisions that
are not directed against specific views as such, but serve to protect a legal interest
per se. To meet the requirement of a general law, the legal interest in question must
be generally protected by the legal order, regardless of whether violations occur
through the expression of opinions or in other ways*. But in this respect, too, there
are exceptions to the requirement of a general law, specifically exceptions serving to
prevent propaganda affirming the Nazi reign of violence and tyranny?.

The Basic Law does not provide for any specific safeguards against fake news.
Regarding State actors, information rights require that the information provided
must be accurate or must at least have been reviewed to the greatest extent possible.
The situation is different for information provided by non-State actors. Fundamental
rights have only limited effect in relations between citizens. While the Basic Law
does not exactly contain a prohibition to spread false information, constitutional
protection is highly reduced in the case of fake news. The intentional spreading of

false information is not protected by freedom of expression; a personal opinion that

23 Federal Constitutional Court, Judgment of 26 February 2014 - 2 BvE 2/13 - BVerfGE 135, 259 - unconstitutionality of
the 3% threshold in the European Elections Act, Europawahlgesetz (EuWG); Judgment of 13 February 2008 - 2 BvK
1/07 - BVerfGE 120, 82 ff. - unconstitutionality of the 5% threshold for the municipal elections.

24 Federal Constitutional Court, Order of 14 May 1985 - 1 BvR 233/81 - BVerfGE 69, 315 <353>; Order of 1 December
1992 - 1 BvR 88/91 — BverfGE 87, 399 <407>.

25 Federal Constitutional Court, Order of 27 June 2022 - 1 BvQ 45/22 -, para. 1.
26 Federal Constitutional Court, Order of 4 November 2009 - 1 BvR 2150/08 - BVerfGE 124, 300 <321>.
27 Federal Constitutional Court, Order of 4 November 2009 - 1 BvR 2150/08 - BVerfGE 124, 300 <328>.
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is based on incorrect facts merits less protection than other personal opinions®.
However, in the determination of whether a statement is an expression of opinion
or of fact, freedom of expression must be taken into account®.

¢) The third limitation arises from the limits set by the principle of a militant
democracy for several democratic rights. Freedom of political parties, freedom of
expression, freedom of association and other fundamental rights can be restricted
if these freedoms are used against the free democratic basic order. The Federal
Constitutional Court has given specific shape to the term ‘free democratic basic
order’ (Freiheitliche demokratische Grundordnung, a term used in several Articles of
the Basic Law) and developed a detailed standard that is applied in this regard, with
some variations depending on the context.

The scope of what constitutes the ‘free democratic basic order’ is limited to
certain principles, namely, the principles that guarantee the rule of law on the basis of
self-determination of the people in accordance with the will of the current majority
and that guarantee freedom and equality, while excluding any reign of violence
and tyranny®. On this basis, the Federal Constitutional Court has specified eight
elements of the free democratic basic order, which are not exhaustive. These eight
elements are: respect for the human rights set out in the Basic Law, above all for the
right to the free development of one’s personality and the right to life, the sovereignty
of the people, the separation of powers, the accountability of government, the lawful
conduct of the administration, the independence of the judiciary, the multi-party
principle and equal opportunities for all political parties, including the right to form
an opposition®’.

These limitations are of practical relevance when it comes to freedom of
association®. In this regard, the Court found several bans of associations imposed
by the responsible ministry to be compatible with the Constitution. The situation
is different when it comes to the prohibition of political parties. In the last 60 years,
the Federal Constitutional Court did not ban a single political party, but there were

two unsuccessful proceedings initiated against the National Democratic Party of

28 Federal Constitutional Court, Order of 9 October 1991 - 1 BvR 1555/88 — BVerfGE 85, 1 <17>; Order of 1 July 2003 - 1
BVR 1172/99 -, para. 26.

29 Federal Constitutional Court, Order of 11 November 2021 - 1 BvR 11/20 -, para. 21.

30 Federal Constitutional Court, Judgment of 23 October 1952 - 1 BvB 1/51 - BVerfGE 2, 1 <12 f.>; Judgment of 17
January 2017 - 2 BvB 1/13 - BVerfGE 144, 20 <203 para. 531>.

31 Ibid.

32 Federal Constitutional Court, Order of 13 July 2018 - 1 BvR 1474/12 - BVerfGE 149, 160 ff; Order of 2 July 2019 - 1 BvR
1099/16 -; Order of 16 June 2000 - 1 BvR 1539/94 -; Order of 2 July 2019 - 1 BvR 385/16 -.
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Germany, Nationaldemokratische Partei Deutschlands (NPD)*. The possibility of
depriving extremists of fundamental rights protection in certain constellations is
even less relevant®. There has never been a case in which the Federal Constitutional
Court decided that someone has forfeited their fundamental rights. Applications
to this effect were always dismissed as inadmissible®. The Federal Constitutional
Court exercises restraint when it comes to these powerful instruments of a militant
democracy, but they form part of the Constitution and have their role to play in the

constitutional order.

2.2.3 Equal opportunities of political parties

The Federal Constitutional Court is cautious when it comes to the competition
between political parties; it distinguishes between disputes within and outside the
Parliament.

Outside of the Parliament, the Federal Constitutional Court has developed
the following principle: political opinion-forming must be a bottom-up process.
This means that opinions develop from the people to the State organs, rather than
the other way around. Members of State organs are allowed to provide factual
information to the people®, but may not take sides when political parties compete”.
According to a recent decision of the Federal Constitutional Court, these principles
have been violated by the former Federal Chancellor, Angela Merkel, in her role as
the head of government at the time , when she publicly disapproved of the election
of a Minister-President in one of the German Ldnder (federal states), who had
been elected with the support of a right-wing party, the Alternative for Germany,
Alternative fiir Deutschland (AfD)*.

The Court is less strict in cases where Parliament withholds parliamentary posts
from certain parliamentary groups. Given its size in the Parliament, the parliamentary

group AfD would, in principle, be entitled to designate a parliamentary Vice-President

33 Federal Constitutional Court, Judgment of 17 January 2017 - 2 BvB 1/13 - BVerfGE 144, 20 ff.; Order of 18 March
2003 - 2 BvB 1/01 - BVerfGE 107, 339 ff.; see earlier decisions Judgment of 17 August 1956 - 1 BvB 2/51 - BVerfGE 5,
85 ff. - prohibition of the Communist Party of Germany, Kommunistische Partei Deutschlands (KPD) and Judgment of
23 October 1952 - 1 BvB 1/51 - BVerfGE 2, 1 — prohibition of the Socialist Reich Party, Sozialistische Reichspartei (SRP).

34 Art. 18 GG - forfeiture of basic rights.

35 Unsuccessful cases in this regard were, for example, Federal Constitutional Court, Order of 18 July 1996 - 2 BvA 1/92
-; Order of 2 July 1974 - 2 BvA 1/69 - BVerfGE 38, 23 ff.

36 Federal Constitutional Court, Order of 26 June 2002 - 1 BvR 558/91 - BVerfGE 105, 252 <268 ff.> regarding market-re-
lated information.

37 Federal Constitutional Court, Judgment of 27 February 2018 - 2 BvE 1/16 - BVerfGE 148, 11 ff. - “Red card for the
AfD”; Judgment of 16 December 2014 - 2 BvE 2/14 - BVerfGE 138, 102 ff. - ministerial website; see also Judgment of
10 June 2014 - 2 BvE 4/13 - BVerfGE 136, 323 - “idiot” statement by the Federal President; Judgment of 9 June 2020 -
2 BVE 1/19 - BVerfGE 154, 320 - ministerial interview.

38 Federal Constitutional Court, Judgment of 15 June 2022 - 2 BvE 4/20 -.
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and several chairs of parliamentary committees. However, the parliamentary
majority did not elect the candidate for the post of Vice-President proposed by the
AfD parliamentary group - the Federal Constitutional Court found no breach of
constitutional law”. Another dispute of this nature is still pending: the Court has yet
to decide whether the recall of a committee chair by the majority on the committee

was constitutional®.

2.2.4 Protection of the foundations of democracy

Protecting democracy also means having regard to the unity of the people as
the basis for democracy. Over the last few years, the Federal Constitutional Court
has highlighted two aspects of this objective.

Firstly, it derived a right to an existential minimum from the guarantee of
human dignity*'. In principle, every person in Germany is entitled to the means they
require to survive and to take part in a minimum of social and cultural activities.

The Court also found that the fundamental rights, in their dimension as
defensive rights against State interference, give rise to intertemporal guarantees with
regard to climate protection. Precautionary steps may be needed today in order to
prevent potential damage to the natural foundations of life that cannot be reversed
once it has occurred®. This concept has not been applied in the same way to social

security systems®.

3 Conclusion

Let me conclude. There is no miracle cure to protect sustainability and democracy.
Democratic rights can be used against democracy. If such use is to be prevented by
restricting these rights, such restrictions stillamount to an interference with democratic
rights and, thus, require justification. While certain exceptions may apply in special
constellations, the general constitutional framework for justification of interferences

must not be set aside. Not all situations can be resolved in the same way.

39 Federal Constitutional Court, Order of 22 March 2022 - 2 BvE 9/20 -.
40 Federal Constitutional Court, Order of 4 May 2020 - 2 BvE 1/20 - BVerfGE 154, 1 ff.

41 ederal Constitutional Court, Judgment of 9 February 2010 - 1 BvL 1/09 - BVerfGE 125, 175 ff. - benefits; Judgment
of 18 July 2012 - 1 BvL 10/10 - BVerfGE 132, 134 - benefits for asylum seekers; Order of 23 July 2014 - 1 BvL 10/12 -
BVerfGE 137, 34 ff.; Order of 27 July 2016 - 1 BvR 371/11 - BVerfGE 142, 353 ff. - basic social assistance; Judgment of
5 November 2019 - 1 BvL 7/16 - BVerfGE 152, 68 ff. - sanctions imposed on recipients of unemployment benefits.

42 Federal Constitutional Court, Order of 24 March 2021 - 1 BvR 2656/18 - BVerfGE 157, 30 ff.
43 Federal Constitutional Court, Order of 7 April 2022 - 1 BvL 3/18 -.



Arturs Kucs

Judge of the Constitutional Court of the Republic of Latvia

Application of the Principle of
Militant Democracy in Latvia

Introduction

At the time when war is waged in Europe, States have become vigilant of
defending their independence and democracy. Society voices questions whether
persons’ rights, included in the Constitution, are protected also during times of war.
The Constitution is in force in times of peace and in times of war, and persons
enjoy the fundamental rights included therein. However, to defend the democratic
State order, a person’s rights may be subject to restrictions. Currently, constitutional
and supreme courts have special responsibility for finding balance between various
values and setting the limits for the principle of militant democracy.

The concept of “militant democracy” appeared in 1937, due to the wish to fight
against fascism and Nazism that was ruling in Europe at the time.* Since World
War II, a Nazi State is the worst possible scenario in the eyes of Europe.* Traits that
are typical of democracy - pluralism of political ideas and views — at the same time

also mean democracy’s ability to destroy itself. Namely, democracy itself facilitates

44 Loewenstein K. Militant Democracy and Fundamental Rights, I. The American Political Science Review Vol. 31, No. 3,
1937, pp. 417-432.
45 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-

tutional Law, Volume 4, Issue 3, July 2006, p.488.
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a process where persons, by exercising these democratic freedoms contrary to
their aims, may harm or even overthrow democracy.* Democracies, however, do
not become anti-democratic overnight, therefore, the opinion has taken hold that
intervention is necessary before it is too late.*’

Militant democracy defends democracy against persons who want to
overthrow or to destroy it by abusing democratic measures - civic and political
freedoms, and it is manifested as a preventive restriction of these rights.*® The
principle of militant democracy is included in the Preamble to the Latvian
Constitution. The Constitutional Court of the Republic of Latvia has recognised
that a democratic State, governed by the rule of law, uses the principle of militant
democracy to protect its constitutional bodies and institutions of national
security against persons who, through their actions, jeopardise the independence
of the Latvian State and the principles of a democratic State governed by the
rule of law.* Exercise of human rights may not be directed against democracy
as such.”® Thus, the possibility that the paradox of democracy might set in is
averted, i.e., the possibility that, in democracy, the majority may exercise the
rights that follow from democracy in a way that is incompatible with democracy,
destroying it.”!

Complying with the current democratic processes, the principle of militant
democracy is not applied only to Nazism but to a broader circle of issues that
might pose a threat to the democratic State order, e.g., disinformation.*? Classical
manifestations of militant democracy are, for example, regulation on hate speech,
ban of such political parties that act contrary to the principles of democracy,
prohibition of meetings and demonstrations, criminalisation of political
organisations, as well as certain requirements set for candidates for certain official

positions and limited terms of mandate.” Thus, protection of democracy may

46 Tyulkina S. Militant Democracy. Undemocratic political parties and beyond. New York: Routledge, 2015, p. 11.

47 Besirevic V. A Short Guide to Militant Democracy: Some Remarks on the Strasbourg Jurisprudence. In: Benedek W., Beno-
it-Rohmer F., Karl W., Nowak M. (eds.). European Yearbook of Human Rights 2021. Intersentia and NW Verlag, 2012, p. 247.
48 Capoccia, G. Militant Democracy: The Institutional Bases of Democratic Self-Preservation. Annual Review of Law and

Social Science 9 (2013), pp. 207-226; Accetti C. I., Zuckerman . What's Wrong with Militant Democracy? Political
Studies 2017, Vol. 65(1S), p. 183; Miiller Jan Werner. Militant Democracy and Constitutional Identity. In: Jacobsohn G.,
Schor M. (ed.). Comparative Constitutional Theory. Edward Elgar Publishing, 2018, pp. 415-435.

49 Judgement by the Constitutional Court of the Republic of Latvia of 29 June 2018 in Case No. 2017-25-01, Para 20.2.
50 Judgement by the Constitutional Court of the Republic of Latvia of 1 September 2000 in Case No. 2000-03-01, Para 6.
51 Popper K. R. The Open Society and its Enemies. Routledge, 2012, p. 581.

52 Steuer M. Militant Democracy and COVID-19: Protecting the Regime, Protecting Rights? Hong Kong Journal of Law
and Public Affairs, 2020, Second Volume, p. 138.

53 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-
tutional Law, Volume 4, Issue 3, July 2006, p.488; Elkins Z. Militant democracy and the pre-emptive constitution: from
party bans to hardened term limits. Democratization, 29:1, pp. 174198.
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restrict such fundamental rights of a person as the freedom of speech, freedom of
religion, freedom of assembly, and the electoral rights.**

Although the concept of militant democracy is not new, its meaning and
content are changing, and discussions whether the restrictions derived from
it can be democratic and lawful continue. The question has been posed in the
legal doctrine whether democracy may fight against the threat to its existence
in an anti-democratic way?*>> Namely, whether fire can be extinguished by fire?>
Whether militant democracy complies with the core of democracy - to ensure
that political decisions are adopted as the result of free political struggles?*” Where
should the line of demarcation be drawn between the protection of an individual’s
rights and the principle of militant democracy? Can the existing power identify
threats to democracy without abusing this right?*

Further on I shall analyse, firstly, the case law of the Constitutional Court of the
Republic of Latvia, secondly, the case law of administrative courts and, finally, decisions
by the National Electronic Mass Media Council on prohibiting media registered in
Russia. Within the framework of this analysis I shall focus on how, in these rulings,

the principle of militant democracy is balanced with a person’s fundamental rights.

Case law of the Constitutional Court of the Republic of Latvia

In recent years, the Constitutional Court has delivered two rulings, in which
it has analysed the principle of militant democracy. In one of these cases, the
Constitutional Court examined a restriction on the electoral rights. In a case decided
in 2018, the applicant had been prohibited from standing for the parliamentary
election. Until August 1991, she had been a member of the Control and Audit
Commission of the Communist Party of Latvia and during the coup of August
participated in an organisation that acted against the independence of the Republic
of Latvia. The Saeima Election Law prohibited such persons to be candidates for
the Saeima election. The applicant held that this provision was incompatible with

her right to stand for the parliamentary election and the principle of legal equality.*

54 Besirevic V. A Short Guide to Militant Democracy: Some Remarks on the Strasbourg Jurisprudence. In: Benedek W,,
Benoit-Rohmer F., Karl W., Nowak M. (eds.). European Yearbook of Human Rights 2021. Intersentia and NW Verlag,
2012, p. 247.

55 Macklem P. Militant democracy, legal pluralism, and the paradox of selfdetermination. International Journal of Consti-
tutional Law, Volume 4, Issue 3, July 2006, p.488.

56 Loewenstein K. Militant Democracy and Fundamental Rights, I. The American Political Science Review Vol. 31, No. 3,
1937, pp. 417-432.

57 Vinx L. Democratic equality and militant democracy. Constellations, Volume 27, Issue 4, pp. 685-686.

58 Accetti C. I., Zuckerman I. What's Wrong with Militant Democracy? Political Studies 2017, Vol. 65(1S), p. 187.-189.
59 Judgement by the Constitutional Court of the Republic of Latvia of 29 June 2018 in Case No. 2017-25-01.
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Before I focus on the Constitutional Court’s findings in this case, it is
important to note that the Constitutional Court had reviewed the constitutionality
of the contested norm in 2000 and 2006 and recognised it as being proportionate.®
However, the proportionality of the restriction, included in the contested norm,
was examined in particular circumstances, existing at the time when the judgement
was pronounced, without assessing it “once and for all’*' Likewise, the European
Court of Human Rights, examining the complaint by Ms Zdanoka, has noted that
the restriction, included in the contested provision, is justifiable, in view of Latvia’s
vulnerability, being a young democracy. At the same time, the European Court
of Human Rights underscored that the restriction should be regularly reviewed,
alongside the increasing stability of Latvias democracy.®> Thus, also in 2018, i.e.,
12 years after adopting the previous ruling, the Constitutional Court repeatedly
reviewed the constitutionality of the contested provision.

The Constitutional Court recognised that the aim of the restriction, included
in the contested provision, was to prevent a person who, by his or her actions,
jeopardised the independence of the Latvian State and the principles of a democratic
State governed by the rule of law, from becoming a candidate for the Saeima election.
This aim has been defined in accordance with the principle of militant democracy,
which protects the constitutional bodies of the State and the institutions of national
security against persons who, by their actions, jeopardise the independence of the
Latvian State and principles of a democratic State governed by the rule of law. In
view of the current level of development of society and the democracy of the State,
the Constitutional Court concluded that the restriction on fundamental rights still
had a legitimate aim. “Although researchers of democracy unanimously recognise
Latvia as being a democratic State, nevertheless, within Latvian society, democracy
by far has not yet become generally accepted and self-evident.”®’

In examining the proportionality of the restriction, the Constitutional Court
noted that the State, in guarding its democratic order, had the right to assess
independently the degree of threats to it and decide on retaining the restriction. At
the same time, it is underscored in the judgement that the restriction on fundamental

rights, included in the contested provision, could exist only for a definite period of

60 Judgement by the Constitutional Court of the Republic of Latvia of 30 August 2000 in Case No. 2000-03-01; Judge-
ment by the Constitutional Court of the Republic of Latvia of 15 June 2006 in Case No. 2005-13-0106.

61 Judgement by the Constitutional Court of the Republic of Latvia of 29 June 2018 in Case No. 2017-25-01, Para 14.

62 Judgement by the European Court of Human Rights of 16 March 2006 in case Zdanoka v. Latvia, application
No. 58278/00.

63 Judgement by the Constitutional Court of the Republic of Latvia of 29 June 2018 in Case No. 2017-25-01, Para 20.
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time, therefore the legislator, by assessing regularly the political situation in the State,
should decide on the need for and validity of this restriction. Assessing the current
situation, the Constitutional Court noted: although Latvia is a Member State of the
European Union, NATO and other organisations, this fact per se does not exclude
possible threats to the Latvian State. The Constitutional Court referred to external
and internal threats, indicated by the State Security Service and the Constitution
Protection Bureau, which was an essential factor in justifying the retention of the
restriction. The aforementioned institutions had discerned risks to the national
security related to Russia’s aggressive foreign policy. As regards internal threats, the
State Security Service has noted that persons, who previously had been members of
organisations referred to in the contested provision, express opinions contrary to
the national security and interests and act against them.**

The Constitutional Court emphasised that the contested norm was not directed
against the pluralism of ideas in Latvia or the political views of any person but
against a person who, by his or her actions, jeopardised and continued to jeopardise
the independence of the Latvian State and the principles of a democratic State
governed by the rule of law. Likewise, it is important that the contested norm does
not prohibit from being active members of political parties or public organisations.
Finally, the Constitutional Court took into account the fact that the Saeima Election
Law provided a mechanism allowing to assess each case separately and ascertain
whether the prohibition to stand for the parliamentary election was applicable to
a person. Indeed, the Central Election Commission verifies whether a person, by
his or her actions, continues to jeopardise independence of the Latvian State and
the principles of a democratic State governed by the rule of law. In view of all of
the above, the Constitutional Court found that the contested norm continued to be
compatible with the Satversme.®®

A rather high level of protection for democracy, within the framework of
the principle of militant democracy, follows from this judgement. In balancing
protection of democracy with pluralism, typical of democracy, the electoral rights
of one person are restricted to ensure the interests of entire society to prevent
that persons who are elected to the parliament jeopardise the democracy of the
Latvian State. Justice of the Constitutional Court Janis Neimanis has noted in

his dissenting opinion that singling out of one such narrow group (or even and

64 Ibid, Paras 21.-24.
65 Ibid.
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individual) in the name of militant democracy is incompatible with the equality
principle.® Similar criticism is found also in the legal doctrine, arguing that such
exclusion cannot happen in a democratic way.*” Likewise, it has been noted in legal
doctrine that targeting an individual is not necessary because individuals may
reach their anti-democratic aims only through anti-democratic political parties,
which may be subject to restrictions.® However, if such a restriction had not been
established, the sustainability of democracy would depend upon the voters’ choice
at election, which would prevent election of such persons to the parliament.
History has proven that the democratic State order must be defended and the
voters’ choice has not always been able to ensure it. Threats to the democratic
State order and the need to protect it are no less relevant today, living in the age
of disinformation.

This and the previous judgement, examining the constitutionality of the
prohibition to stand for election, prove the close link between the militant
democracy and the social and political context. Namely, constitutionality of the
restriction depends on the development of the social and political context. Thus,
there may be significant differences in the way various states, in view of their
historical experience and social and political context, apply the principle of militant
democracy.®” It was underscored also by the European Court of Human Rights in
the case “Zdanoka v. Latvia”

The second ruling that I want to focus on outlines the limits of the principle
of militant democracy. The applicant had placed an on-line appeal to sign in favour
of annexing Latvia to the United States of America. As a consequence, he was
convicted for making a public appeal to liquidate the independent statehood of the
Republic of Latvia and merge Latvia with another State. The applicant argued, that
the provision of the Criminal code, prohibiting his actions, was incompatible with
the right to freedom of speech. As stated in the application, the aim of his appeal
was to draw society’s attention to the fact that another person, who had placed on
an Internet site a petition to join Latvia to Russia, had been convicted by the first

instance court to deprivation of liberty for the term of six months.”

66 Separate opinion of Judge Janis Neimanis of the Constitutional Court in Case No 2017-25-01, Para 7.
67 Accetti C. |., Zuckerman I. What's Wrong with Militant Democracy? Political Studies 2017, Vol. 65(15), p. 183

68 Tyulkina S. Militant Democracy. Undemocratic political parties and beyond. New York: Routledge, 2015, pp. 63122;
Vinx L. Democratic equality and militant democracy. Constellations, Volume 27, Issue 4, pp. 694-695.

69 Muller Jan-Werner. Militant Democracy. In: The Oxford Handbook of Comparative Constitutional Law. Oxford: Oxford
University Press, 2012, p. 1254; Capoccia G. Defending Democracy: Reactions to Extremism in Interwar Europe, JHU
Press, 2005.

70 Decision by the Constitutional Court of the Republic of Latvia of 27 May 2022 in Case No. 2021-34-01.
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The Constitutional Court recognised that international human rights
provisions did not exclude from the scope of the freedom of speech peaceful appeal
to change the fundamental elements of the State. Freedom of expression is one of
the most significant foundations of democratic society and it applies also to such
information or ideas that others perceive as offensive, shocking or upsetting. The
Constitutional Court concluded that such appeals should be excluded from the
scope of the freedom of speech that call to armed internal conflict with the aim of
usurping the State’s power and division of the territory of the State, posed threats
to public order and democracy, upon which democratic society was founded.
Expression of ideas should be differentiated from actions going beyond that, linked
to active implementation of these ideas.”

In view of these findings, the Constitutional Court concluded that the
contested provision could not be interpreted to mean that it envisaged any kind of
public appeals to liquidation of the State’s independence as criminally punishable.
As a consequence, this norm provided for criminal liability only for such appeal
to liquidate the independent Statehood of the Republic of Latvia, which caused
genuine threat to the interests of the State and society and encouraged actions
that would actually allow reaching the aim of the appeal. This provision facilitates
implementation of the principle of militant democracy.”” It should be underscored
that assessment of the facts of the applicant’s particular case does not fall within the
Constitutional Court’s jurisdiction, it is done by the court of general jurisdiction.

Indications can be found in the legal doctrine of problems related to the
principle of militant democracy, in the sense that united understanding and
guidelines regarding the framework and limits of this principle are absent.”
Democracy is founded on the fundamental rights, which are restricted by the tools
of militant democracy, therefore excessive restrictions on fundamental rights can
cause another threat to democracy. Namely, create a situation where democracy,
by defending itself, destroys itself.”* Likewise, issues are found in the fact that
restrictions are applied preventively when it might be difficult to identify the threat.”
The Constitutional Court’s judgement marked the limits in applying the principle

of militant democracy, stating that genuine threat to the independent statehood

71 Ibid, Para 17.
72 Ibid, Paras 18-19.
73 Tyulkina S. Militant Democracy. Undemocratic political parties and beyond. New York: Routledge, 2015, p. 28.

74 Muller Jan-Werner. Militant Democracy. In: The Oxford Handbook of Comparative Constitutional Law. Oxford: Oxford
University Press, 2012, p. 1254.
75 Vinx L. Democratic equality and militant democracy. Constellations, Volume 27, Issue 4, pp. 685-686.
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and democratic State order of the Republic of Latvia had to be identified. Namely,
not any action directed against democracy may be restricted. Hence, elements
specifying the principle of militant democracy follow from this judgement by the
Constitutional Court; however, what exactly should be understood as genuine threat
will be determined by courts of general jurisdiction and administrative courts.
These two rulings by the Constitutional Court prove that the principle of
militant democracy allows avoiding extremes — not establishing such restrictions
that jeopardise the nature of democracy, on the one hand, and, on the other hand,
not allowing unimpeded annihilation of pluralism, by abusing the freedom of

speech and electoral rights.

Case law of administrative courts

When turning to the case law of administrative courts, it must be noted that it
faces an extensive range of issues pertaining to the principle of militant democracy.
Administrative courts review cases relating to refusal to register political parties,
associations and media, permissions to hold pickets, meetings and demonstrations,
as well as other matters.

In the case of an association, whose Statutes provided that the aim of the
association is to disseminate communist ideas, the Department of Administrative
Cases of the Supreme Court Senate recognised that the refusal to register
an association like this was proportionate. The Supreme Court, examining Latvia’s
historical and political context, concluded that such ideas were contrary to the
democratic values, protected by the Satversme. The communist ideology had created
a totalitarian regime, which perpetrated repressions and genocide, inter alia, against
the people of Latvia. The Supreme Court pointed out that the Constitution of Latvia
did not protect the litigious aim under the Statutes of the association.”

In this case, the administrative court had examined in detail the principle
of militant democracy, and these findings are being used in the subsequent case
law. The court recognised that a democratic State should by no means wait until
the specific actions, directed at abolishing the democratic State order, would have
reached the degree at which they would be destabilising and jeopardising this order.
“In such a case, elimination of a threat would demand greater effort from the State,
the society might have to put up with greater restrictions on rights, and the outcome

would be more precarious. Therefore, the State has the right and might be obliged to

76 Judgement by the Department of Administrative Cases of the Supreme Court Senate of the Republic of Latvia of 30
April 2013 in Case No. SKA-172/2013, Paras 10-19.
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prevent such a threat at an early stage.” In the particular case, it should be taken into
account that spread of an antidemocratic, criminal ideology, the implementation
of which only in Latvia has taken tens of thousands of lives, in an organised and
targeted way, which would have been the aim of this association, per se is a threat
to democracy. This, in any case, could diminish the value of democracy in society,
as well as lower the psychological threshold for persons who are inclined towards
extremism but have not decided to start targeting actively the democratic State order.
The State should not accept strengthening the commitment of such potentially
hesitant persons to target the democratic order actively.”

This case is close to the initial understanding of militant democracy, which
was closely linked to Nazism and prohibition of such parties. Also in other cases,
administrative courts have developed similar case law to prohibit such organisations
or events that are linked to dissemination of, for example, radical nationalist or
antisemitic views.”® Likewise, this case is a proof of the extent to which the concept
of militant democracy is influenced by the historical context - the kind of threats

that the democracy has experienced.

Decisions by the National Electronic Mass Media Council on Russian media

Finally, I shall turn to the decisions that this year were adopted by the National
Electronic Mass Media Council (hereafter - the Council) on blocking Russian media.
On 24 February of the current year, the Council adopted a decision to prohibit
distribution on the territory of Latvia three Russia-related TV programmes that posed
a threat to national security.”” The Council notes that this is the first decision of this
kind adopted in the history of the European Union, by using the provision, included
in the Audiovisual Media Services Directive, which allows, in urgent cases, to derogate
from the time-consuming procedure for restricting programmes.* The Council
established that these channels were disseminating appeals that posed threats to the
national security. Thus, for example, in the programmes broadcast on these channels
an opinion had been expressed that the Baltic States, essentially, should be recognised
as being the territory of Russia and pronouncedly negative narrative against Ukraine
and NATO member states had been used.® The Council has adopted several other

77 Ibid, Para 20.
78 See, for example, Judgement by the Administrative District Court of 31 January 2017 in Case No. A420328416.

79 Nacionalo elektronisko pladsazinas lidzek|u padomes 2022. gada 24. februara |émumi Nr. 85/1-2, 86/12, 87/12. Latvijas
Véstnesis, Nr. 41, 28.02.2022.

80 NEPLP aizliedz Rossija RTR, Rossija 24 un TV Centr izplatiSanu Latvija. Available: https://www.neplp.Iv/Iv/jaunums/
neplp-aizliedz-rossija-rtr-rossija-24-un-tv-centr-izplatisanu-latvija [last seen on 30.08.2022.].
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decisions, prohibiting distribution of also other Russian TV programmes and denying
access to several websites that endangered the security of the Latvian State.*”

A couple of months ago, the Council, by one decision, prohibited the
distribution of 80 TV programmes, registered in Russia, until the moment when
Russian ends its aggression in Ukraine, thus discontinuing to undermine the
territorial integrity, sovereignty and independent statehood of Ukraine. Hence, with
the prohibition of these programmes, the distribution of even a single programme,
registered in Russia, is not allowed in Latvia.®

This decision was adopted on the basis of amendments to the Electronic
Mass Media Law, which provided for the prohibition to distribute an audiovisual
programme of electronic mass media of another State, if the country of its jurisdiction
undermined or threatened the territorial integrity, sovereignty or independent
statehood of another State.® It is noted in the annotation to these amendments that
their purpose was strengthening the security and protection of Latvia’s informative
space and ensuring that audio or audiovisual programmes of electronic mass media
or audiovisual services of another State, which undermined or threatened the
territorial integrity, sovereignty or independent statehood of another State, were
not distributed on the territory of Latvia.®> Thus, it is ensured that income from
the distribution of such programmes or services on the territory of Latvia is gained
neither directly nor indirectly and that the State does not finance, either directly or
indirectly, the production of such materials.*

Currently, several legal proceedings, related to the Council’s decisions, are
ongoing in administrative courts; however, rulings have not been passed yet. In the
context of these decisions, a question arises regarding the extent to which the State
may restrict an individual’s right to choose what kind of TV programmes or other
types of content to watch and what kind of information to receive?

Similarly, in March of the current year, the European Union also prohibited
three TV channels, controlled by Russia, until aggression against Ukraine is stopped
and Russia discontinued disinformation and manipulation of information targeting

the European Union and its Member States.®” The General Court of the European

82 See, for example, Nacionalo elektronisko plassazinas lidzek|u padomes 2022. gada 7. aprila léemums Nr. 184/12. Latvi-
jas Véstnesis, Nr. 74, 14.04.2022.
83 Nacionalo elektronisko plassazinas lidzek|lu padomes 2022. gada 6. junija Iémums Nr. 253/12. Latvijas Véstnesis,

Nr. 110, 08.06.2022.
84 See Elektronisko plassazinas lidzeklu likuma (12.07.2010.) 21.° pantu.
85 Likumprojekta “Grozijumi Elektronisko pla$sazinas lidzek|u likuma” sakotnéjas ietekmes novértéjuma zinojums (anotacija).
86 Ibid.

87 Council Regulation (EU) 2022/350 of 1 March 2022 amending Regulation (EU) No 833/2014 concerning restrictive
measures in view of Russia’s actions destabilising the situation in Ukraine. OJ L 65, 2.3.2022, p. 1-4.
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Union (hereinafter - the General Court) upheld this decision despite the fact
that they were called into question by scholars of law, journalists and others have
expressed critical opinions.

The General Court concluded that the European Union had the right to act in
the interests of the European Union and restrict the distribution of a programme
in the entire European Union because the restrictive measures helped to protect
the public order and security of the European Union, which was endangered by the
systemic propaganda campaign, introduced by Russia in mass media, controlled by
the Russian government. Likewise, the Court noted that, in the particular case, the
proportionality of restrictions on the freedom of speech had been complied with.
There are sufficient, specific and accurate evidence in the case, proving that the TV
channel RT France actively supported the policy of destabilisation and aggression
against Ukraine, implemented by Russia, which finally caused a large-scale military
offensive, and that RT France was broadcasting information that justified the military
aggression against Ukraine, thus, causing significant and direct threat to the public
order and security of the European Union. Moreover, the evidence presented by RT
France failed to prove that the channel would reflect comprehensive information
about the war, fulfilling the duties of audiovisual mass media.*®

The decision by the European Union and the ruling by the General Court
have been criticised, pointing to threats to the freedom of speech. For example,
legal scholar Dirk Voorhoof has noted that the European union has radically
restricted the society’s right to receive their TV programmes. Citizens of the
European Union, inter alia, media, journalists, analysts, academia, researchers,
military, politicians and others no longer have access to the content of these
TV programmes and cannot find out how Russia is attempting to mislead or
manipulate the public opinion. He believes that there should be very strong reasons
for prohibiting broadcasting of these programmes because the European Union
is not at war with Russian and Ukraine is not its Member State. Dirk Voorhoof
compares the actions by the European Union to the obstacles that the Soviet Union
was creating for receiving the Western radio. Likewise, he is of the opinion that the
European Union is “shooting itself in the leg” because this, allegedly, is contrary to
the fundamental principles of the Union itself, one among which is freedom and

pluralism of media.®

88 Judgment of the European General Court in Case T-125/22.

89 Voorhoof D. EU silences Russian state media: a step in the wrong direction. Available: https://globalfreedomofexpression.
columbia.edu/publications/eu-silences-russian-state-media-a-step-in-the-wrong-direction/ [last seen on 30.08.2022.].
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Similarly, the European Federation of Journalists has noted that prohibition
to broadcast TV programmes is not the best way for combatting propaganda
and disinformation. Allegedly, it is the task of media and journalists to disclose
these manipulations and fake news and to inform properly the EU citizens about
Russia’s invasion of Ukraine.”® Also, the opinion has been heard that this decision
is contrary to the judicature of the European Court of Human Rights, according to
which the total blocking of media or websites is assessed as an extreme measure and
problematic from the perspective of proportionality.**

These opinions outline the issues related to blocking the Russian channels from
the human rights perspective. As stated above, the right to the freedom of speech
must be interpreted broadly, including also offensive and shocking information.
Likewise, the European Court of Human Rights has recognised that Article 10 of
the European Convention on Human Rights, which protects the freedom of speech,
per se does not prohibit from distributing information even in the presence of
strong doubts that this information might not be true.”> The Venice Commission
has noted that a democratic State should not be afraid of discussions on even the
most shocking and anti-democratic ideas.” Such ideas should be rebutted and the
superiority of democratic values should be proven in open debates. Persuasion in
the course of debates rather than prohibitions and repressions is said to be the most
democratic means for protecting fundamental values.”*

Atthe sametime, Covid19 pandemic® and the US presidential elections 0of 2020°°
clearly confirmed the adverse impact of disinformation upon democracy. Likewise,
as the example of Russian media reveals, disinformation can be used for propaganda.
This creates obstacles for informed discussions, there is negative impact upon the

public opinion, tension is created in society, trust in State institutions is diminished,

90 European Federation of Journalists, Fighting disinformation with censorship is a mistake. Available: https://european-
journalists.org/blog/2022/03/01/fighting-disinformation-with-censorship-is-a-mistake/ [last seen on 30.08.2022.].
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org/the-eu-ban-of-rt-and-sputnik-concerns-regarding-freedom-of-expression/ [last seen on 30.08.2022.].

92 Judgement by the European Court of Human Rights of 6 December 2005 in case Salov v Ukraine, application
No. 65518/01, Para 11.

93 Report by the Council of Europe Commission “Democracy through law” (Venice Commission) of 23 October 2008
CDL-AD(2008)026 Para 44.
94 Ibid.

95 See, for example, Loomba S., de Figueiredo A., Piatek S. J., de Graaf K., Larson H. J. Measuring the impact of
COVID-19 vaccine misinformation on vaccination intent in the UK and USA. Available: https://www.nature.com/articles/
s41562-021-01056-1#Sec? [last seen on 30.08.2022.].

96 See, for example, Trump’s disinformation “megaphone”. Consequences, first lessons and outlook. Available: ht-
tps://www.europarl.europa.eu/RegData/etudes/BRIE/2021/67907 6/EPRS_BRI(2021)679076_EN.pdf [last seen on
30.08.2022.].

194


https://europeanjournalists.org/blog/2022/03/01/fighting-disinformation-with-censorship-is-a-mistake/
https://europeanjournalists.org/blog/2022/03/01/fighting-disinformation-with-censorship-is-a-mistake/
https://www.ejiltalk.org/the-eu-ban-of-rt-and-sputnik-concerns-regarding-freedom-of-expression/
https://www.ejiltalk.org/the-eu-ban-of-rt-and-sputnik-concerns-regarding-freedom-of-expression/
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/679076/EPRS_BRI(2021)679076_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2021/679076/EPRS_BRI(2021)679076_EN.pdf

the process of decision making itself is negatively influenced.” Disinformation may
be used for the purpose of overthrowing the democratic system.”®

Hence, in cases like these, the interests of protecting democracy and the
right to the freedom of speech must be balanced, in this case, including the right
to receive comprehensive information also from “the other side”. Pursuant to the
idea of militant democracy, both the State and an individual must be involved in
defending democracy. On the one hand, individuals sometimes must be ready
to restrict their freedoms to facilitate general stability in the State.”” On the other
hand, the State must ensure balance between defending democracy and a person’s
fundamental rights.'® Thus, protection of democracy is a compromise between, on
the one hand, the need to protect democratic society and, on the other hand, to
safeguard an individual’s rights.'"!

It follows from the analysis presented above that it should be assessed whether
these media cause genuine threats to Latvia’s democratic State order. The matter,
whether, following amendments to the Electronic Mass Media Law, the risks are
being sufficiently examined, is controversial. Namely, the current legal regulation
permits a situation where broadcasting of media is prohibited on the basis of the
country of its jurisdiction rather on the assessment of the actions of the particular
media, moreover, such that are directed at another State. Is it possible, in such

a case, to assess proportionality with respect to all TV programmes?

97 Butcher P. Disinformation and democracy: The home front in the information war. Available: https://www.epc.eu/con-
tent/PDF/2019/190130_Disinformationdemocracy_PB.pdf [last seen on 30.08.2022.].; The impact of disinformation
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STUD/2021/653635/EXPO_STU(2021)653635_EN.pdf [last seen on 30.08.2022.].

98 Disinformation and propaganda — impact on the functioning of the rule of law in the EU and its Member States, 2019,
p. 73-79. Available: https://www.europarl.europa.eu/thinktank/en/document/EXPO_STU(2021)653633 [last seen on
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Summary

1.

Democracy uses the principle of militant democracy to protect itself
against threats to it caused by the use of democratic freedoms with the aim
of abolishing the democratic State order, by preventively restricting these

freedoms.

. The principle of militant democracy is closely linked to history. The threats

to democracy that a State has experienced historically may impact the extent
to which the State will wish to protect democracy now. In the 20™ century,
there have been significant threats to Latvias democracy and independence,

therefore the principle of militant democracy is used quite extensively in Latvia.

. The principle of militant democracy is dynamic. The possible threats to

a State are closely linked to democratic processes and the changing social and
political context. Likewise, the level of democracy’s stability is also changing.
Therefore, a restriction, once established for the protection of democracy,

later, with circumstances changing, may turn out to be disproportionate.

. Although the aim of the principle of militant democracy is protection of

democracy, at the same time it may also be a threat to democracy. The
vague limits of the principle and the risk of abusing it, by silencing a certain
political force, may lead to excessive restrictions on fundamental rights,

thus, making the State less democratic.

. In applying restrictions on the basis of the principle of militant democracy,

the interest of protecting democracy needs to be carefully balanced with
an individual’s fundamental rights. It follows from the case law of the
Constitutional Court of the Republic of Latvia and the administrative courts
that assessment must be carried out on whether the threat to democracy,
caused by exercise of the particular fundamental rights, is genuine. However,
the restriction, included in the Electronic Mass Media Law, on broadcasting
media, whose country of jurisdiction undermines or threatens the territorial
integrity, sovereignty and independent statehood of another country, does

not envisage assessment of whether the particular media causes such threat.



Serhiy Holovaty
Acting Chief Justice of the Constitutional Court of Ukraine,
Member of the Venice Commission on behalf of Ukraine

Preventing Threats to Democracy:
Ukraine’s Twists and Turns

This year, 2022, Latvia celebrates the Centennial of its Constitution as the
Fundamental Law of the Independent Republic and Democratic State.

My country, Ukraine, also could have celebrated a similar centenary- of the
Constitution of Ukraine People’s Republic, adopted in April 1918 by the Ukrainian
Central Rada, at that time acting as the Parliament of Ukraine. However, russian
(here and further the words Russian and Russia are put in a lowercase letter, which
should not be taken as a spelling error, but as a matter of principle for the author —
S.H.) bolshevik military aggression against Independent Ukraine drowned the
Ukrainian National Revolution of 1917-1921 and Ukraine in blood. As a result,
after almost three centuries as a colony under russian tsarism, Ukraine was further
colonized by russian communist totalitarianism.

After the fall of the russian empire, Ukrainians could not defend their
statehood as they were not supported geopolitically. At the beginning of 1918, to
defend itself from the bolsheviks, the Ukrainian movement entered an alliance with

Germany. However, Germany lost the First World War and the Ukrainians found
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themselves in the camp of the defeated. In one sense, if the Germans had won in
1918, then the Ukrainian State may have stood, and we could now celebrate not its
30" anniversary, but its Centennial'®.

Unique among European nations, Ukraine has a tradition of more than one
thousand years of State-building. Yet it only became independent in 1991, finally
shedding 350 years of colonial servitude. At that time, we assumed that it had
become free forever...

It would appear almost unimaginable to think that the very existence of
an independent, democratic, Ukraine oriented towards Western values would be
completely unacceptable for the ruler of the Kremlin. In fact, it is regarded as fully
incompatible with the aims and purposes of Moscow’s fascist-type empire.

The Ukrainian nation has been fighting for its independence since February
2014 when Moscow invaded Crimea and part of the Donbas. Today, everyone
in Ukraine lives under the permanent danger that a russian rocket or bomb can
kill you at any moment and at any place. Everyone can see how the aggressor-
State is destroying Ukrainian cities and villages day and night killing thousands
of civilians, including children and elderly people. Today Moscow’s neobolsheviks
practice the most disgusting practices of the Nazi and communist totalitarian
regimes, treating the Ukrainians, desperately defending their freedom and their
identity, as sub-humans.

Regarding Ukraine, it is more than evident that the strategy of the Muscovites
remains the same as it was a century ago, at the time when the Constitution of the
Independent and Democratic Republic of Latvia emerged: to destroy the Ukrainian
State, to eradicate Ukrainians as an original ethnos, and to erase Ukraine from the
map of the world.

Under these circumstances, the ideals of human rights, of the rule of law and
of democracy are very far from the realities of life today in my country. Indeed, the
question of the very existence of the Ukrainian people and Ukrainian statehood is
at stake. The Muscovite strategy is about depriving Ukrainians of their right to life,
to exist as a nation, and about killing Ukrainians just because they are Ukrainians.
In short, we are witnessing a genocide against the Ukrainian nation.

Nevertheless, at the forum dedicated directly to two anniversaries of Latvian
constitutionalism, definitely, we are going to deliberate about democracy, human

rights and the rule of law.

102 Hrytsak, 2022.
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Let me start by shedding a light on specific feature of the Ukrainian people,
yet, little known in other countries. Especially, since this characteristic differentiates
my nation from our neighbor to the north-east.

At the start of the 18" century, the previously free Cosaticam gentem (the
Kozak (i.e., Ukrainian) people) organized into the Kozak republic, had lost its liberty
and had been subjected to absoluto Moscovitico Imperio already for seven decades.
We can find a unique document for our legal and political heritage dated as of
1710. Its short title in Latin is Pacta et Constitutiones legum libertatumque Exercitus
Zaporoviensis (“Agreements and Resolutions on the Rights and Liberties of the
Zaporozhian Host”). In the Ukrainian legal and political culture, the document is
widely known as The Constitution of Pylyp Orlyk of 1710. This document predates
both the American Declaration of Independence of 1776 and the Constitution of
1787, as well as the French Declaration of the Rights of Man and Citizen of 1789.
However, the philosophy and political goals set out in the Ukrainian document have
a close affinitive with them. Moreover, by its origin and nature, it is similar to Magna
Carta 1215. The affinity or similarity of the Ukrainian Pacta et Constitutiones 1710
to the significant acts of political and legal developments in Medieval England
and in America and France of the Enlightenment allows us to treat the Ukrainian
document as the national origins of Ukrainian constitutionalism.

The preamble of the Ukrainian document clearly speaks about its twofold
tasks and goals.

On the one hand, Pylyp Orlyk, the newly-elected Hetman (Leader) of the
Zaporozhian Host took upon himself the duty to liberate gentem antiquamque
Cosacicam (“ancient Kozak people”) from the external despotic power, e.g. iugo
Moscorum (“the Muscovite yoke”). In this respect, the Ukrainian document is very
close to the spirit and ideology of the American Declaration of Independence of 1776.

On the other hand, another task of prime importance was to free the Kozak
people also from the domestic tyranny insofar as, in the past, several Hetmans had
been despotic rulers and usurped power acting under the principle: SIC VOLO,
SIC IUBEO (“My wish is my command”). However, Pylyp Orlyk, while working
on the document, noted that “the Kozak people were always speaking out against
autocracy”®. Since “the Rule of Man was not inherent in the Motherland and in the

Zaporozhian Host™** and the despotic way of ruling by some Hetmans in the past

103 Pritsak, 1994.
104 Pacta et Constitutiones ..., 1710.
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hasled, in particular, “to violation of rights and liberties™*, the document was drawn
up to prevent abuse of power in the future. Therefore, this, the second side of the
document’s purpose - aiming to curb the unfettered power of one-man rule - makes
the document similar not only to the French Declaration of the Rights of Man and
Citizen, but to the Magna Carta as well.

Another feature that makes the Ukrainian Pacta et Constitutiones 1710 similar
to the English Magna Carta 1215 is it legal nature. Both documents are Charters,
concluded by the two parties, of which one was a despotic Ruler having unlimited
powers and the other were those who defended their liberties against despotism of
the Ruler, thereby rejecting the Rule of Man. In such a manner, our predecessors
have opted for limited government. Moreover, such elementary characteristics of
democracy as the free election of a Hetman, separation of powers between a quasi-
parliament, a quasi-executive and judiciary are present in the document as well.

In general, the Ukrainian Pacta et Constitutiones 1710 contained in nascent
form the conceptual elements of the three ideologies which prevailed in the course
of the American and the French revolutions in the second half of the 18" century:
1) liberalism; 2) republicanism; 3) and Christianity.

Thus, this national legal document of 1710 is the conceptual origin of the
Ukrainian constitutional tradition, being the forerunner of the acceptance, several
centuries later, by our national culture of the Western values, namely democracy,
human rights, and the Rule of Law.

Unfortunately, this majestic memorial document of Ukrainian law dating back to
the beginning of the XVIII century did not become a legally binding act. Nevertheless,
it became a constitutional program for future generations and a magisterial act for all
Ukrainian people, directing them to achieve the main goal that has not changed since
those times — “to liberate our Motherland from yoke of Muscovite slavery”'®.

Only in 1991, was the goal achieved.

However, it would be a few years after independence was proclaimed that
Ukraine would adopt a new democratic Constitution. The pro-communist (pro-
Kremlin) majority in the Rada preferred to use the old socialist version dated as of
1978 and proclaiming “All the power - to the Soviets!” Therefore, in 1994, an acute
political crisis erupted between President Leonid Kuchma and the Verkhovna Rada.

It was of the same nature as the situation in 1993 in Moscow that resulted in firing

105 Pacta et Constitutiones ..., 1710.
106 Pacta et Constitutiones ..., 1710.
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on “the Red Duma” from tanks on president Yeltsin’s order. Under threat was not
only just and emerging democracy in a post-authoritarian society, but the very
existence of the independent Ukrainian State. Fortunately, Kyiv avoided the military
resolution of the conflict between “the Red Rada” and the newly elected President,
who favored market economy reforms. The solution was quite extraordinary. It
was peaceful and done in a democratic way: in June 1995, the conflicting parties
reached a Constitutional Agreement. The Venice Commission called it “an unusual
step’, regarding the document itself “as an interim Constitution™’.

Thus, Ukrainian constitutionalism began to acquire its national identity
through a civilized legal way of solving the crisis. Two fundamental characteristics
mark this document: first, the appearance of separation of powers as a principle of
constitutional order; second, within a year, a new Constitution of Ukraine had to be
approved. Thanks to this national experience, Ukraine in the same year, 1995, even
without the adoption of a new democratic constitution, obtained membership in
the Council of Europe, which was an exception for this Organization.

Luckily, both parties to the political conflict adhered to the Constitutional
Agreement, making it possible to adopt a new Constitution on June 28, 1996. Its
adoption was accompanied by a bitter political confrontation between the Rada
and the President in an attempt by each side to retain as much of their powers
as possible — President Kuchma tried to get approval for his own “Russian-style”
Constitution through a manipulative referendum in the same way as Lukashenko
did in Belarus and Nazarbayev in Kazakhstan.

Thus, Ukraine appeared to be the last among all the post-Soviet republics to
adopt its new Fundamental Law. Other than the Baltic states, Ukraine was unique
among the post-Soviet countries in adopting a constitution under which the
superiority of constitutional authority did not rest with the President. The new
Ukrainian Constitution was a display of a fundamental progressive step forward in
the transition of Ukraine from totalitarianism to democracy and a State governed
by the Rule of Law. The document not only manifested a major post-socialist
constitutional change, but demonstrated post-colonial development as well.

The Kremlin evaluated the 1996 Ukrainian Constitution according to
its traditional imperialistic view: Moscow was never ready to acknowledge
Ukraine as a true State. Putin has long declared that Ukraine has never existed as

an independent country, in particular, as early as 2008 he said that Ukraine was “not

107 European Commission for Democracy through Law, 1995, CDL-INF (95) 2.
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even a State” and just before invasion, in February 2022, he argued that “modern
Ukraine was entirely and fully created by Russia”'®. But since Ukraine still existed
as an independent State, the Kremlin determined that the 1996 Constitution of
Ukraine contained two defining elements that were contrary to Moscow’s strategic
goals. One of them is a unitary form of territorial organization of Ukraine (Article
2). The second is the status of the Ukrainian language as the only State language
(Article 10). Therefore, as long as the 1996 Constitution remained in force, the
Kremlin made maximum efforts to achieve both the federalization of Ukraine
and the Russian language becoming the second State language in Ukraine. The
Kremlin was sure that if this was achieved, Ukraine as a State would collapse. That
would be a way to turn Ukraine into a State along the model of Belarus.

All these Kremlin plans failed. Accordingly, we faced a result in the form of Russia’s
military invasion of Ukraine beginning in February 2014 and continuing in February
2022. This demonstrates how, having undermined the international rules-based order,
Moscow’s post-imperial nostalgia and identity poses a danger to global security.

Yet, the European view on the 1996 Constitution took a different perspective.
The Venice Commission had followed closely for several years the constitutional
process in post-socialist Ukraine and helped to draft the new Constitution while
assisting to enshrine in it the values and principles of a constitutional democracy.
It looked at the adopted document with considerable optimism. The Commission
recognized that “the adoption of the new Ukrainian Constitution on 28 June 1996
was a major event in the sphere of European constitutional law”'®. In particular, the
Commission noted that “the principles of the Rule of Law are well reflected in the text”
and “checks and balances are present which should prevent recourse to authoritarian
solutions”. In addition, it also underlined that “the important role of the Constitutional
Court should contribute to the establishment of a democratic culture in Ukraine”'°.

In general, “despite its shortcomings from a legal point of view”, the adoption
of the Constitution in 1996 was seen by the Venice Commission as “an important
step in the establishment of the country’s basic institutional setup and the character
of the new State” ',

In this regard, we may say that the 1996 Constitution, indeed, replaced the

principle of the concentration of power, characterizing the communist regime,
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with the principle of separation of powers and a system of checks and balances,
characterizing a democracy. On the other hand, the text included some hidden risks
for democracy since, as the Venice Commission has noticed, “it established a strong
executive under the leadership of a powerful President™'2. Moreover, “a powerful
President” was operating within the executive simultaneously with the Cabinet
of Ministers. This resulted not only in dualism within the executive itself, but in
a “supra-presidential” model of government in general. In the view of the Venice
Commission, the 1996 Constitution resulted in “a concentration of powers in the
hands of the President and in a constant legislative-executive confrontation™".
Further, “the text of the 1996 Constitution did not, taking into account realities
in Ukraine, provide for sufficient checks and balances and that there was a risk of
authoritarian presidential system”™!.

Therefore, the Constitution awaited its practical application through the special
role assigned to the Constitutional Court. The Venice Commission, in its opinions,
often recalls, “the importance of the role of constitutional courts in putting into
practice democracy, the rule of law and the protection of human rights™'.

During all the years the 1996 Constitution was in force, virtually each of the five
Presidents attempted to change the Constitution to his own advantage or to act not
in complete compliance with it for the same purpose. Each time the Constitutional
Court had to come to the fore to resolve the question of whether the actions of this
or that President constituted a threat to democracy.

It began during the second term of office of President Kuchma when it
became obvious that he had opted for semi-autocratic rule. The first serious threat
emerged when, on 15 January 2000, he made a second attempt to play with the
rules having announced a six-point national referendum allegedly “on popular
initiative”. His primary aim was to use the referendum unconstitutionally to adopt
a new Constitution by a new referendum, thus replacing the democratically adopted
1996 Constitution. In this way, he hoped to install the same constitutional model
of government that already existed in russia, Belarus or Kazakhstan. The political
evolution of Ukraine was at that time on a similar trajectory to that of Belarus
during the constitutional crisis of 1996, which led to the submission of the country

to autocratic and finally to dictatorial presidential rule.
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The Constitutional Court of Ukraine (CCU), in its ruling on 27 March 2000,
struck out two of the six planned questions for the referendum (Nos. 1 and 6), having
found them unconstitutional'’é. Thus, on the one hand, the Court prevented the
dissolution of the then-legitimate Rada, as well as rejecting any future attempt of the
President to dissolve the Parliament by means of a referendum (the subject matter
of Question No. 1). Further, the Court rejected the President’s plan to replace the
1996 Constitution by an entirely new Constitution by means of referendum (the
subject matter of Question No. 6). Had the Court held otherwise, the President
would have been able to unilaterally put forward a draft of the new Constitution,
bypassing the procedure established by the 1996 Constitution (Chapter XIII) under
which the involvement of the Rada into the constitutional process was obligatory.
By rejecting Kuchma’s scheme, the Court ensured that in the future Ukraine could
avoid developments like those that had occurred in Belarus and Kazakhstan, where
referenda were used as instruments to excessively strengthen the President’s power'"”.
The CCU firmly stands on the position that if some day it goes about the adoption
of entirely new Constitution for Ukraine by the people at referendum, nevertheless
this cannot be done directly, e.g., bypassing the Rada, as far as Chapter XIII of the
1996 Constitution in force prescribes the participation of the Rada in this process
mandatory'®,

Three years later, in 2003, quite a strange initiative to amend the Constitution
came forward from MPs who proposed to extend the powers of the Parliament by
empowering the Rada with the competence to define its own powers not only in
the Constitution, but in ordinary laws as well. The Constitutional Court has rejected
this option, having found it incompatible with the principle of division of powers,
enshrined in Article 6 of the Constitution'”. In a number of decisions, the CCU
clearly indicated that the powers of the Parliament, as well as those of the President,
were exhaustively defined in the Constitution that made it impossible to pass ordinary
laws to expand the scope of powers of these institutions'?.

These were two concrete and demonstrative examples of positive solutions to
prevent threats to democracy at the initial stage of constitutional consolidation in

Ukraine, which were institutionally made by the CCU.
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The rule of President Kuchma, prone to autocracy, ended with an acute political
crisis that arose at the end of 2004 after regular but initially falsified presidential
elections, in which the pro-Western candidate Viktor Yuschenko, and not the pro-
Moscow Viktor Yanukovych, finally emerged as the winner. The events are known as
the 2004 Orange Revolution and they did not allow an autocratic regime to take root in
Ukraine at that time. However, pro-Moscow forces firmly embedded in the Ukrainian
political soil, being frightened by the perspective of a pro-Western president coming to
power under the 1996 Constitutional, managed to introduce constitutional changes.
The 2004 constitutional amendment provided for transforming the Ukrainian
political system from a presidential-parliamentary system to a more parliamentary
one, thereby essentially weakening the powers of the President.

Inthenextpresidential electionsin February 2010, the pro-Moscow Yanukovych
became the President. Consequently, the period of 2010-2014 was marked by
creeping personalist rule (“the Rule of Man”) where power was concentrated in
the hands of a President who totally controlled the Parliament and Judiciary. This
led to subsequent mass protests against him in 2013-2014 known as the Revolution
of Dignity or simply, the Maidan. It can be said that the authoritarian presidential
system transformed from “a risk” as predicted by the Venice Commission to
a practical reality'*'.

No matter how bitter it is to talk about this the truth is that the Court itself also
contributed to Leviathan’s return to Ukraine in those years. To be even more precise,
the Constitutional Court itself played a key role in giving the green light to curtail
democracy and open the window for creeping autocracy. On 30 September 2010,
the Court ruled all the 2004 constitutional amendments to be invalid and by its
own judgment reinstated the pre-existing legal contents of the 1996 Constitution'*.
This decision, in effect, opened the way to a concentration of powers in the hands
of the President. The ruling was the response to an application to the CCU in July
2010, i.e., almost immediately after the presidential elections, by a majority of
MPs (controlled by President Yanukovych) to recognize the 2004 constitutional
amendment as non-conforming to the Constitution.

In this regard, the Venice Commission found “highly unusual that far-reaching
constitutional amendments, including the change of the political system of the

country - from a parliamentary system to a [presidential-parliamentary] one - are

121 European Commission for Democracy through Law, 2010, CDLAD(2010)044.
122 Decision of the Constitutional Court of Ukraine No 20-rp/2010, 2010.

205



declared unconstitutional by a decision of the Constitutional Court after a period of 6
years. As Constitutional Courts are bound by the Constitution and do not stand above
it, such decisions raise important questions of democratic legitimacy and the rule of
law. 1t is clear that a change of the political system of a country based on a ruling of
a constitutional court does not enjoy the legitimacy [...]”'%.

This is an eloquent example of a failure to prevent threats to democracy in
a democratic way. That failure, on the one hand, confirmed the foresight of the
Venice Commission in its previous conclusion that “the strengthening of the powers
of the President can become an obstacle for building genuine democratic structures
and may eventually lead to an excessively authoritarian system”'?*. On the one hand,
it appeared to be very costly for Ukrainian democracy and the people as far as “an
excessively authoritarian system” led by Yanukovych was actually established in
Ukraine by the end of 2013. It was even legalized soon thereafter by the Parliament
when on January 16, 2014, the Rada (grossly violating legislative procedure),
adopted a package of acts abolishing a number of fundamental rights and freedoms,
and the President promulgated them immediately the next day. Society gave this
package of laws the name “dictatorship laws of January 2014”. By their content,
these were norms borrowed from russian legislation and some provisions were
even stricter that the russian ones. (It is entirely plausible that they were written in
the Kremlin and implemented in Ukraine by its servants.) The package was aimed
primarily at preventing peaceful protests of citizens against the authoritarian regime
of Yanukovych and to strengthen his repressive machine.

Despite all this, protests still took place. And they were massive. They
are known as the Revolution of Dignity. And there were victims. More than 100
people were killed and became known as the “Heavenly Hundred” (this wording is
a symbolic collective name of the dead protesters during the Revolution of Dignity
which is also called Euromaidan).

It was only thanks to the Revolution of Dignity and to the sacrifice of the Heavenly
Hundred that Ukraine’s democratic prospects were preserved. Unfortunately, it
was not a case of preventing threats to democracy in a democratic way through
institutional mechanisms. It was instead a case of preventing threats to democracy
at the cost of human lives, when citizens themselves had no choice but resort to

resolute protest against tyranny.

123 European Commission for Democracy through Law, 2010, CDLAD(2010)044.
124 European Commission for Democracy through Law, 2010, CDLAD(2010)044.
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However, there may not have been a need for the Revolution of Dignity, just as
there would not have been the need to lose lives, if the CCU had not opened the way
for threats to democracy four years before with its Judgment of September 30, 2010.
Or if the entire Ukrainian political establishment, in general, had properly appreciated
the formula of the Preamble of the Universal Declaration of Human Rights:

“[...] it is essential, if man is not to be compelled to have recourse, as a last
resort, to rebellion against tyranny and oppression, that human rights should be
protected by the rule of law™'*.

In the period of the authoritarian presidential rule of Yanukovych, there was
another attempt to replace the 1996 Constitution with a totally new one using
a national referendum but bypassing the procedure established by Chapter XIII of
the Constitution (the first attempt was during the Kuchma’s rule when he announced
his own “referendum on people’s initiative”'%.

On 6 November, 2012, the Rada for this purpose passed an ordinarylaw (No. 5475-
VI) which provided for such an opportunity. Fortunately, the regime of Yanukovych
did not take advantage of it. And six years later, the real threat to democracy in terms
of this ordinary law was eliminated due to the contribution of the Constitutional Court
when it found the aim of the law illegitimate and the law itself totally unconstitutional.
It stated some rather important constitutional positons, in particular, that:

- “The people, while possessing the sovereign prerogative regarding the
exercise of constituent power, at the same time is within the limits defined
by the Constitution regarding the order of its exercise”;

- “The Constitution, being the result of the exercise of the constituent power
by the people, by establishing the order of amendments to it, determines the
procedural limits for the exercise of power by the people themselves™’.

The Constitutional Court also performed its mission as the guarantor of
democracy by finding unconstitutional the exclusion of parliamentary candidates
from the election list in the national multi-member constituency after the tabulation
of the results. (Such an option became possible when the Rada amended, in 2016,
the Law on Elections of People’s Deputies of Ukraine.) In this regard, the Court
stated, in particular, that such an exclusion “is incompatible with the principles of

people’s power, free elections and democratic State”'?.

125  Universal Declaration of Human Rights, 1948.

126 Decision of the Constitutional Court of Ukraine, No 6-rp/2008, 2008.
127 Decision of the Constitutional Court of Ukraine 4-r/2018, 2018.

128 Decision of the Constitutional Court of Ukraine No 3-r/2017.
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After presidential elections in 2019, the newly elected President initiated seven
amendments to the Constitution, thus making them subject to judicial review.

One of the proposed amendments was to empower the people with legislative
initiative, i.e., to expand the list of the existing subjects of legislative initiative
(according to Article 93 of the Constitution: the President, MPs, the Cabinet) with
a new subject, namely, “the people”. The Constitutional Court was critical of such
a proposal and made a number of reservations given that such an amendment “may
lead to human rights violations under certain conditions” and the very notion “the
people” required clear qualification'®.

Theidea of another constitutional amendment was to install “the Parliamentary
control of adherence to the Constitution and the laws of Ukraine in certain areas
which will be performed by the Commissioners appointed by the Verkhovna Rada
and the legal status of whom will be defined by the laws”. The Constitutional Court
has found such a proposal incompatible with the principles and the requirements
of the Constitution, in particular, in light of the principles of separation of powers,
the rule of law and human rights. On this ground, the Court rejected the proposed
amendment'.

The President’s other constitutional amendments were proposals to expand
the President’s powers enlisted in Article 106 of the Constitution. It was proposed
that the President of Ukraine should, in particular, “create independent regulatory
organs, the National Anti-corruption Bureau; appoint and dismiss the Director of
the National Anti-corruption Bureau and the Director of the State Investigative
Bureau”. The Constitutional Court has also rejected this amendment on the
grounds that:

“Such expansion of the powers of the President of Ukraine will result in
a redistribution of powers between the President of Ukraine and the Cabinet of
Ministers of Ukraine, which will cause an imbalance in the existing system of
checks and balances in the mechanism of exercising sate power in Ukraine and the
endowment of the President of Ukraine with functions and powers that are not typical
for him, which may lead to a gradual and veiled changes in the balance of power™"*".

In this case, the Court was guided by the general rule that an imbalance in the
system of checks and balances inevitably constituted a threat to human rights and

fundamental freedoms and, thereby, to democracy itself.

129 Opinion of the Constitutional Court of Ukraine No 5-v/2019.
130 Opinion of the Constitutional Court of Ukraine No 6-v/2019, 2019.
131 Opinion of the Constitutional Court of Ukraine No 6-v/2019, 2019.
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Another presidential initiative among others was an amendment expanding
the grounds for early termination of the powers of MPs contained in Article 81
of the Constitution. As was mentioned in an Explanatory Note, “strengthening
of parliamentary discipline” was the aim. One of the grounds for the loss of
a deputy’s mandate in the draft Amendment was the departure of a deputy from the
parliamentary faction of the political party (a block of parties) from the list of which
a deputy elected. The Constitutional Court found this ground to be incompatible
with the traditions and principles of liberal and pluralistic democracy. In its essence,
this constituted an imperative mandate, which was in contradiction to the European
standards of representative democracy. Therefore, the Courtrejected theamendment
as a whole, considering that it led to the violation of human rights and fundamental
freedoms, and was not compatible with Article 157 of the Constitution'**.

In total, out of seven initiatives of the President to amend the Constitution put
forward by him immediately after his election, the Constitutional Court rejected
four of them, considering their implementation as threats to democracy.

This case in Ukrainian constitutional development is not an ordinary one. It
demonstrates the maturing of the Constitutional Court and the adherence to the
Western values as compared to the period before the Revolution of Dignity. To
a large extent, this became possible thanks to the essential constitutional reform of
2016. This marked a major victory for the institutionalization of the independence
of the Court making it compliant with almost all EU Rule of Law requirements.

The success of the 2016 constitutional reform itself as well as Ukraine’s other
achievements in promoting Western values in the country would not have been
possible without the long-term and fruitful support of the Venice Commission.
Indeed, it is difficult to imagine Ukraine as the dynamic democracy that it is today
without the Commission’s steely assessments of its progress, keeping the country
on a “straight and narrow” democratic path. There is no doubt in my mind that it
was the guidance of the Venice Commission that helped shape Ukraine’s modern
constitutional development according to the patterns of Western democratic values.
The influence of the Venice Commission in guiding, educating and cajoling Ukraine
into the institutionalization of democracy, the Rule of Law and human rights has
had a profound impact on Ukraine’s unalterable integration into the European
family of democratic nations and traditions. In effect, the Commission became the

backbone of the Ukrainian legal system.

132 See CCU Opinion No. 9-v/2019 as of 26 December 2019.
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The path taken by Ukraine with the support of the Venice Commission since
the adoption of the 1996 Constitution was accompanying by repeated attempts, both
by external forces and their internal allies in Ukraine, to turn Ukraine away from the
European vector of development, and a number of the examples given above prove that'*.
And, in the end, it allowed Ukraine to achieve, albeit an intermediate but significant
goal — to obtain the status of a candidate country for membership of the EU™.

A quarter-century of practice and two attempts during the rule of Kuchma and
Yanukovych to undermine the constitutional structure of the State, have proven that, in
Ukraine, the authoritarian model not only does not take root, but that it cannot work.

Now let us look into the future. The future, when Ukraine will defeat its cursed
enemy, the Muscovites, and will win the battle for freedom. For salvation from
invasion by a neighboring dictator. For the right to choose our own path. For the right
to live as a European country. For the right to be part of the civilized Western world.

Can we now be sure that the political class who will take power in that future
will not be tempted by authoritarianism? Even of a “light” variety? Truly speaking,
there are some serious reasons to doubt...

That is why we must be vigilant — so that after Ukraine defeats the external
monster, a domestic Leviathan does not take up residence in the home of Free and

Independent Ukraine.
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Danuté Jociené

President of the Constitutional Court of the Republic of Lithuania

Introductory speech

On behalf of the Constitutional Court of the Republic of Lithuania, I would
sincerely like to congratulate the Constitutional Court of the Republic of Latvia, our
colleagues and friends, on the 100" anniversary of the Constitution of the Republic
of Latvia. Our sincere wishes to the State of Latvia to be always “democratic, socially
responsible and national State based on the rule of law and on respect for human
dignity and freedom .. T also wish the People of Latvia being always capable of
protecting “their sovereignty, national independence, ... and democratic system of
government of the State of Latvia”. These words, coming from the Preamble of the
Constitution of Latvia, reflect the fundamental constitutional values of the State of
Latvia, as well as today’s topic regarding the constitutional meaning of “democracy”
and “sustainability”.

“Democracy” and “sustainability” - these are notions that can be analysed from
different angles. For fruitful discussions, we need to clarify the terminology. The
Cambridge Dictionary describles democracy as the belief in freedom and equality
between people, or a system of government based on this belief, in which power is
either held by elected representatives or directly by the people themselves. Speaking

of “sustainability”, I use the phrase of my German colleague Justice Heinrich Amadeus
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Wolff from the Federal Constitutional Court of Germany, which is something that
“refers to durability and balance™*. Thus, when we speak about sustainability of
democracy, in principle, we have in mind a stable (sustainable) and balanced system
of government according to the wish of the people themselves.

Moreover, challenges in contemporary societies are also related to elements of
sustainability. The content of sustainability and sustainable development which, as
compared to the rule of law, human rights and democracy, are treated as relatively
new constitutional key concepts', still attract attention in various constitutional
debates from different legal perspectives, for example, during this international
conference concerning sustainability of democracy, human rights and environmental
sustainability. The debates affirm that these concepts of sustainability and sustainable
development, as the above-mentioned previous broad notions of the rule of law,
human rights and democracy, encompass a bouquet of interrelated aspects.

Therefore, I would also like to thank my Latvian colleagues for selecting such
a challenging topic: debates on democracy and sustainability'¥, despite the fact that
they are quite fragmented and diffuse'**.

As the key speakers of this Panel affirmed, in today’s society, there are
sufficient preconditions for situations in which the democratic governing system is
experiencing threats and challenges. The unprecedented Russia’s aggression against
the Independent State of Ukraine is clear evidence that democracyis nota permanent
result but a daily task to be tackled even in the constitutional battles. Therefore, the
role of constitutional courts, protecting the fundamental constitutional values and
implementing constitutional justice, as well as the rule of law in our legal systems,
is essential in defending the constitutional democratic order. The constitutional
democratic order is an inherent aspect of the constitutional sustainability.

In my short presentation I will try to outline two important aspects that are, in
my opinion, core issues of the sustainability of democracy from the perspective of
the national Constitution and the official constitutional doctrine.

I will start with the first one — Article 1 of the Constitution of the Republic of
Lithuania, which is a fundamental article on the governance of the State of Lithuania
and prescribes that “The State of Lithuania shall be an independent democratic

republic”

135 Wolff, 2022.
136 Jakab, 2021.
137 Banik, 2022.
138  The Routledge Handbook of Democracy and Sustainability, 2022.
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When construing the provision of Article 1 of the Constitution, the
Constitutional Court has held that, in this article, the fundamental principles of the
State of Lithuania are established: the State of Lithuania is a free and independent
State; the republic is the form of governance of the State of Lithuania; the State
power must be organised in a democratic way, and there must be a democratic
political regime in the country'®.

Article 1 consolidates the fundamental constitutional values - the
independence of the state, democracy, and the republic — which are inseparably
interrelated and form the foundation of the State; moreover, they cannot be denied
at any circumstances'*.

Therefore, the provisions of Article 1 of the Constitution, as well as the
principle of a State under the rule of law, which is established in the Constitution,
determine the main principles of the organisation and activities of State power of
the State of Lithuania'*.

Furthermore, as the Constitutional Court has noted more than once, the
Constitution is based on universal, unquestionable values, inter alia, respect for
law and the rule of law, the limitation on the scope of powers, the duty of state
institutions to serve the people and their responsibility for society, justice, striving
for an open, just and harmonious society and a state under the rule of law, the
recognition of, and respect for, human rights and freedoms'*.

The Constitutional Court held in its ruling of 19 August 2006 that one of the
most important obligations of a democratic State based on law and justice was to
respect, defend and protect the universal constitutional values, as well as human
rights and freedoms; otherwise, one would not be able to consider the State to be
the common good of the whole of society'*. These elements can be regarded as
the most important objectives of every democratic political order, the protection of
which is an inherent aspect of the constitutional sustainability.

As the Constitutional Court concluded in its case law, the denial of the
provisions of the Constitution consolidating these fundamental constitutional
values, i.e. including democracy, “would amount to the denial of the essence of
the Constitution itself”, would create the preconditions for “putting an end to

the restored independent State of Lithuania, founded on democratic principles”,

139 See, for example, the Constitutional Court’s rulings of 23 February 2000, 13 December 2004, and 21 June 2011.
140  The Constitutional Court's decision of 19 December 2012 and ruling of 24 January 2014.

141 See, for example, the Constitutional Court’s rulings of 18 October 2000, 25 January 2001, and 2 May 2012.

142 See, for example, the Constitutional Court’s rulings of 25 May 2004, 19 August 2006, and 24 September 2009.
143 The Constitutional Court’s rulings of 19 August 2006 and 24 September 2009.
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“as proclaimed by the Act of Independence of Lithuania of 16 February 1918”4,
Thus, democracy is treated as a part of the Lithuanian constitutional identity. As
professor Juozas Zilys, the first President of the Constitutional Court of Lithuania,
also abstractly mentions, in implementing the constitutional reforms in Europe,
as well as in Lithuania, the sustainable constitutional values, which had matured
in the enduring fight of the peoples for democracy and freedom, were followed'*.

The Constitutional Court has also stated that the provision of Article 1 of the
Constitution that the State of Lithuania shall be democratic means [ ...] the protection
of human rights and freedoms, the equality of all persons [...], the right to judicial
protection, free and periodic elections, the separation and balancing of powers, [...]
the democratic process of decision making, political pluralism, opportunities for
the development of civil society, etc. must be ensured in the stable'*.

Therefore, it can be concluded that the Constitution in itself, especially
Article 1 of the Constitution of 1992 (which reflects also the provisions of Article 1
of the first Permanent Constitution of 1922 of the State of Lithuania), consolidating
fundamental constitutional values, as well as other articles of the Constitution,
establishing the rules of the governing of the State, based on the principle of the
separation of powers, can be regarded as the most important legal instrument in
preventing threats to democracy and a democratic political regime.

Resistance against threats to democracy from the point of view of the
Constitutional Court of the Czech Republic were also presented in this Panel by
Justice Jiti Zemanek.

Therefore, it could be concluded that the national constitution itself, as well as
the official constitutional doctrine developed by the constitutional courts, is capable
of protecting democracy in different forms and, subsequently, safeguarding the
constitutional sustainability.

In the framework of the discussions of this Panel, it should also be emphasised
that the democratic governance of the State is directly related to the constitutional
principles of democratic elections and their practical implementation while balancing
colliding individual electoral rights and various important public interests involved.

Justice Artars Kucs from the Constitutional Court of Latvia in his speech

today presented the case Zdanoka v. Latvia of the European Court of Human

144 The Constitutional Court’s decision of 19 December 2012 and ruling of 11 July 2014.
145 Zilys, 2017.
146 Zalimas, 2020
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Rights (hereinafter - ECtHR, Strasbourg Court)'” concerning prohibition for the
applicant to stand as a candidate in the parliamentary elections in Latvia. This
case was regarded as a case of the protection of the “young Latvian democracy”.
Finding no violation in the case, the Strasbourg Court emphasised, among others,
that such restrictions of the right to stand as a candidate were imposed “during the
crucial period of Latvia’s struggle for ‘democracy through independence’ in 1991
and should be considered as acceptable in Latvia in view of the historico-political
context which led to their adoption, given the threat to the new democratic order
posed by the resurgence of ideas which, if allowed to gain ground, might appear
capable of restoring the former regime”. Lithuania has a very similar case as regards
the protection of the young democracy of the State — Paksas v. Lithuania before the

European Court of Human Rights'*

with the opposite result — a violation of the
right to stand as a candidate in the parliamentary elections was found (violation
of Article 3 of the first Protocol to the ECHR), as the applicant, the impeached
President of the State, had been forbidden to stand as a candidate for the whole
of his life. The Strasbourg Court judgment collided with the official constitutional
doctrine concerning the constitutional consequences of the impeachment process
and Lithuania needed 11 years for adopting amendments to the Constitution in
order to implement the Paksas judgment.

With these two examples from the case law of the ECtHR (concerning both
aspects — the protection of democracy issues as well as electoral rights), I turn now
to the second aspect — the constitutional doctrine concerning elections (as a form
of indirect or representative democracy) and referendums (as a form of direct
democracy).

Special attention should be given to the ruling of 11 July 2014, in which
the Constitutional Court imposed the substantial (material) and procedural
requirements stemming from the Constitution as regards the legal regulation on
the initiation and calling of referendums.

While deciding on the constitutionality of some provisions of the Law
on Referendums, the Constitutional Court concluded that the issues decided
by a referendum were subject to certain constitutionally justified restrictions
concerning the content of a referendum and its form. The Court argued that since

the Constitution equally bound the national community - the civil nation itself,

147  GC, application no. 58278/00, judgment of 16/03/2006.
148  GC, application no. 34932/04, judgment of 06/01/2011.
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this did not mean that the nation may, by referendum, establish, inter alia, in
the Constitution, any legal regulation it wished, including a legal regulation not
complying with the requirements stemming from the Constitution.

The Constitutional Court, inter alia, held that issues that had to be decided by
referendum must be formulated in a clear and not misleading manner; they could
not include several issues unrelated by their content and nature, or several unrelated
amendments to the Constitution, or several unrelated provisions of laws. Thus, the
Court prevented manipulating the will of the people in referendums.

In recent years, in defending democracy and the rule of law, the Constitutional
Court has concentrated on some legal aspects concerning requirements under the
Constitution for calling and organising referendums and has also identified the
constitutional principles of these procedures'*. In the ruling of 15 February 2019, the
Court recognised that the provision of the Resolution of the Seimas of 2018 on calling
a mandatory referendum on two days with a break of two weeks was in conflict with
the Constitution and the constitutional principle of a State under the rule of law.

In the ruling of 30 July 2020, the Constitutional Court recognised that the
Republic of Lithuania’s Law on Referendums (wording of 2018), in terms of the
procedure of its adoption, was in conflict with Paragraph 3 of Article 69 of the
Constitution and the constitutional principle of a State under the rule of law and,
in terms of its form, it was in conflict with the Republic of Lithuania’s Constitutional
Law on the List of Constitutional Laws.

Moreover, in the ruling of 13 October 2014 on the names of public election
committees, the Constitutional Court found the provision of the Law on Elections
to the European Parliament to be in conflict with the Constitution, as the election
committees were not entitled to take part in the elections under their chosen name,
but only under the alphabetic letter which had been assigned to them in a mandatory
manner by the Central Electoral Commission.

The Court held that in such a way the implementation of the passive electoral
right of the persons entered on the lists of election committees was hindered, the
principles of the transparency of the electoral process, of the equality of collective
subjects in the elections, and of fair competition were not complied with. In other
words, the Court found the inequality between the nominees of election committees
and those of political parties. But the Court also concluded that the lawfulness of the

elections to the European Parliament could not be questioned on the grounds that the

149 Rulings of 15 February 2019 and 30 July 2020.
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impugned legal provision was declared unconstitutional. In this case the priority was
given to the considerations of the public interest, i.e., the stability of political power,
where the very essence of the representative democracy had not been denied'.

The above-examined rulings of the Constitutional Court are the perfect
examples of the Constitutional Court’s role in preventing threats to democracy in
a democratic way.

The official constitutional doctrine developed by the Constitutional Court of
the Republic of Lithuania affirms that, as the experts of the Venice Commission noted,
the concept of “democracy” (also such concepts like “sovereignty”, “republicanism”,
“federalism”, or “fundamental rights”), which is most often protected in our States’
constitutions by unamendability, over the years have been subject to continuous
evolution (both at international and national levels) and should properly continue
to be so in the years to come'".

The essence of democracy and evolution of its constitutional aspects in the official
constitutional doctrine contributes to the sustainability of the State, as democracy
constitutes the foundation for the Constitution as a social contract, designed for the
current and future generations'?, as well as the foundation for the nation’s common
life, which is based on the Constitution, and for the State of Lithuania itself. Moreover,
the long-term thinking aiming at the future of a united Europe and the world, as
stated in the Preamble of the Constitution of the Republic of Latvia, should also be
taken into account; the constitutional stability plays here a strategic role (inter alia,

in adopting a sustainable constitutional text and ensuring constitutional continuity).
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Resistence against Threats to Democracy:
the view of the Czech Constitutional Court

l.

We are witnessing a certain breakdown of national democracies, when the
Parliaments are marginalized by de facto powers of the executive branch of the government
or by non-State actors, occupying the public discourse. On the other hand, democratic
majorities sometimes incline to abuse their law-making powers to the detriment of the
rule of law and fundamental rights of individuals. In both situations, the constitutional
review may be called upon to resolve the clash between the acts of public power “of the
day’, incorporated in the statutes, and the values codified in the constitutions.

The Czech Constitution is based on a liberal assumption, as opposed to
J. Schumpeter s mere formal or procedural guarantees, that democratic majority is in
using of public power through the making, the interpretation, the application and the
enforcement of laws subordinated to enacted eternal “timeless " inviolable fundamental
substantive supra-positive values: “Any changes in the essential requirements for

a democratic State governed by the rule of law are impermessible”.'** These values of

153 Article 9 (2) of the Constitution (Act no. 1/1993 Coll.).
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dignity, freedom and equality form the basis of the entire order of fundamental rights
in constitutional democracy. Their protection by the Constitutional Court (“the
CzCC”) as a judicial guardian of constitutionality’** can demonstrate the relationship
between the claims of democratic legitimacy and the rule of law in practice. Such
a foundation prefers win-win solutions, rather than zero-sum ones.

This is safeguarding sustainability of the constitutional order. No regime other
than a democratic one may be considered as legitimate'*. It evokes the priority
of a citizen over the State, too, hence also the priority of fundamental civil and

human rights and freedoms,"*

as well as the necessity to interpret the principle of
democracy in a substantial way.'”” The supervision over adherence to this principle
is a task of all judicial authorities, the final responsibility for its protection belongs
to the CzCC, having a specific position outside of the system of general justice.
The permanent concern of judicial guardians of sustainable constitutionality can be
summarized as follows: “Protect your independence and reputation, because it takes
years to build and only moments to lose. Be loyal only to your constitutional mission
and nothing else. Support those who are at risk today. If you don 't do that today, there
will be no one to help you tomorrow.”*

The reason of liberal democracy is not that everybody may encroach upon
anything, but a clear assignment, distribution of responsibilities entrusted by the
people, who can appeal to justice, when enforcing their claims resulting from such
entrustment.

“Rules of the game” are fragile. The commitment of the public power - of the law-
maker as well as of the administrative and judicial bodies - to guarantee an equal access
to justice for everybody should have to reflect militant democracy'® characterized by
Vaclav Havel as a delicate balance between the protection of fundamental rights and
cases, in which the rights can be sometimes sacrificed in the interests of prevention of
misuse of (threats to) democratic order, however, without loosing its identity.

A pre-condition of sustainability of constitutional order is that its values are
to be inseparably interrelated and shared at the level of nation State as well as at

the supranational level, forming together a multi-level system. The statehood must

154 Article 83 of the Constitution.

155 Judgement no. Pl. US 19/93 (all decisions of the Constitutional Court may be found under http://nalus.usoud.cz).
156 Judgement no. PI. US 43/93.

157 Judgement no. Pl. US 29/11.

158  Pavel Rychetsky, President of the CzCC, in his openning speech at the XVIII Congress of the Conference of European
Constitutional Courts on 25 February 2021.

159  Asdefined, by K. Lévenstein and C. Schmitt.
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be understood as open and cooperative, based on a single border-crossing social
contract. Therefore, the constitutional review of the acts implementing the law of
the European Union has to reflect differencies of democratic legitimacy existing

between the both, too.'*°

Il.

The CzCC has adjudicated some path-breaking cases which have been of
an eminent importance for its future case-law, supporting the sustainability of the
constitutional order.

As early as in December 1993 the CzCC rejected formal-rational legitimacy of
“old” laws in a constitutional State based on discontinuity in values, sovereignty of the
people and respect for the principle of legality, not neutral in terms of governing ideas.

A citizen-based resistence against lowering of electoral rights may exemplify the
approach of the CzCC to the principle of democracy. The Parliament, in reaction
to a governmental crisis, adopted by the qualified 3/5 majority the Constitutional
Act on Shortening the Fifth Term of Office of the Chamber of Deputies'®. The Act
was intended to apply only to this specific situation and called forth the premature
election, even when two ordinary constitutional ways, how to raise new election,
existed. A group of MPs, who lost the voting in the Chamber of Deputies on the
legislative motion, submitted a petition to the CzCC, attempting to annul this Act.
The petitors argued that the Act could be called “constitutional” only in terms
of form and procedure of its adoption, but not in its substance, as it affected not
a generaly defined circle of adressees and situations, but a specifically designed
subject (Chamber of Deputies elected in 2006) and a specific moment (closing its
term of office on a concrete date), both not meeting the requirements of legislature,
violating the principle of generality of laws. The petitors complained, too, that the
citizens” constituency would be deprived of its right to vote (to enjoy the outcome
of its choice) for the remaing time of the fifth term of office. The counter-argument
was that this forfeiture would be compensated by a new opportunity for the citizens’
constituency to choose its representatives.

The CzCC, in spite of its commitment to constitutional acts,'®® stated'**

that constitutional conformity of an act, regardless of its denomination, adopted

160  Judgement no. Pl. US 14/14 European Parliament election.

161 Judgement no. PI. US 19/93 Lawlessness of the communist régime.
162 Actno. 195/2009 Coll.

163 Article 88(2) of the Constitution.

164 Judgement no. PI. US 2/09 Melcék.
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inconsistently with the defined scope of competence of the Parliament, could be
established only hand-in-hand with the protection of the substantive (material) core
values of the Constitution (see supra). Just violating the principle of generality of
laws falls within the realm of impermessible interference with a law-based State,
which could be accepted only in absolutely exceptional circumstances like State of
war or natural catastrophe and meet the requirements that satisfy the principle of
proportionality. The CzCC, therefore, declared the Act unconstitutional and annuled
it with the judicial reasoning that it was inconsistent with the constitutional imperative
of regular election periods as a substantive guarantee of exercising democratic voting
rights. The Act was affecting a specific, not a normative situation. The Court refered
to the absence of a due constitutional authorization to do so, to issue a constitutional
act ad hoc and considered such circumvention of fundamental constitutional values
to be incompatible with the principle of prohibition of retroactivity, protection
of justified confidence (legitimate expectation) by the citizens in the right to vote
freely, with the knowledge of the conditions for creating the democratic public
representative authorities by elections, including their term of office.

This encroachment on the Parliament s prerogative as a law-maker was justified
by the protection of the essential requirements for a democratic State governed by
the rule of law, which are non-changeable under any circumstance. Both principles
had been placed on the same level. The judgement raised an enormous public
debate. Some of its opponents spoke about “a victory of rule of law over democracy”.
Since that time the CzCC has not been faced with such a mission. It has remained
as a principled case in textbooks for universities.'*

The Czech approach, following the European mainstream, is open, but
restrained (modest) as well, to suppression of political extremism under certain
exceptional circumstances:

The CzCC, in November 2011'%, ruled that criminalisation of the promotion
of a political movement was not unconstitutional, i. e., not contrary to plurality
of opinion, to free competition of political forces, to prohibition of discriminatory
treatment: protection of political minorities did not exempt the democratic State
governed by the rule of law and not bound by any exclusive ideology from its duty
to suspend — under the principle of proportionality and within the limits of law -

some of its basic principles (freedom of speach, of assembly...). The general context

165 A couple of cases focused on the protection of the MP’s freedom of speach for the effective exercise of democratic
mandate (the scope of parliamentary indemnity), on participatory democracy, etc.

166 Judgement no. IV. US 2011/10 National resistence movement.
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of the case, incl. its localisation in terms of place, time and way of manifestation
(connection with a past human sufferings etc.), is of importance, too.

The Czech Supreme Administrative Court in March 2009 refused, with
a reference to the judgement of the ECHR Zdanoka v. Latvia (2006), to dissolve
a Workers” Party for the following reasons'®”: political parties that play a key role
as actors in the democratic system deserve the high protection and the right of
assembly may be limited only if national security, public order or human beings,
morality or freedoms of another people are endangered. However, there had been
no sufficient intensity of anti-systemic performance of the respective political party
as well as there existed alternative, less invasive, but equaly effective means than
its dissolution. Not a sufficient evidence of damages had been collected and the
respective behavior was not attributable to the Workers” Party but to some of its
members only. There was no immediate danger for democracy, too. The Court
refered to the Act on Deutsche national-sozialistische Arbeiterpartei in Sudettenland
(1933), requiring loyalty to democracy, since intervention by the State had to be
justified by a restrictive (narrow) interpretation of its conditions. Workers” Party
was dissolved a year later.

-
The resistence against threats to democracy exemplified by cases of the Czech

Constitutional Court seems to be sustainable.

167  Judgement no. Pst 1/2008/66 Workers” Party |.
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Sustainability of Fundamental Rights in
the Digital Age

Introduction

We all agree that rapid developments in science and technology have affected
our lifestyles. It is sufficient to compare the way we communicated only 25 years ago
with the current century to see the difference. There are many advantages; technology
enables intense human interaction, and there is more potential for transparency and
expression. There are, however, evident risks. The Internet is a tool with many sides to
it. The real question is how humanity uses this tool, by what means, and to what end.

It is important to recall that on 1 July 2016, the United Nations Human Rights
Council (UNHRC) adopted resolution 32/13, The promotion, protection and
enjoyment of human rights on the Internet'®®. Following the resolution, international
headlines published that the United Nations (UN) had recognized the right to the
Internet as a human right, and that governments now had to ensure that everyone
had access to the Internet because where there is a right, there is also an obligation.

However, the resolution does not take such a view. Conceptually, the UNHRC sees

168  UN General Assembly resolution 32/13 (2016), The promotion, protection and enjoyment of human rights on
the Internet. A/HRC/RES/32/13.
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the Internet as a tool and a new space for human interaction, within which human
rights have to be guaranteed the same way as offline. The position of the UNHRC on
the issues we are debating today is summed up in the resolution as follows:

First, “the same rights people have offline must also be protected online, in
particular freedom of expression, which is applicable regardless of frontiers and
through any media of one’s choice, in accordance with article 19 of the Universal
Declaration of Human Rights and the International Covenant on Civil and Political
Rights” Second, it “recognizes the global and open nature of the Internet as
a driving force in accelerating progress towards development in its various forms,
including in achieving the Sustainable Development Goals.” Third, it “affirms that
quality education plays a decisive role in development, and therefore calls upon
all States to promote digital literacy and... facilitate access to information on the
Internet, which can be an important tool in facilitating... the right to education”
Finally, it emphasises the need for “a comprehensive human rights-based approach
in providing and... expanding access to the Internet, and requests all States to make
efforts to bridge the many forms of digital divide”™®. The Internet is a tool that
enables the enjoyment of human rights and fosters development, but with greater
tools comes great responsibility for the State.

As many patterns of human behaviour have changed or are changing due
to technologies, it is vital to examine whether the intellectual frames which have
organised our lives as individuals and societies are still sufficient to embrace
scientific and technological progress and their impact on the different activities
of the humankind, or whether new laws and methodologies, speaking about
the courts, are required. Today’s conference, which marks the 100™ Anniversary
of Latvias Constitution, also asks whether the digital age presents risks to the
sustainability of fundamental rights and if this sense of risk calls for action. History
shows that progress has always been full of risks, and we, indeed, have some difficult
experiences which have only subsequently led to commitments to new principles
and rules. Therefore, a constant review of the principles on which we organise our
societies is necessary, and we have created plenty of institutions for this purpose.
Regular stress tests on our constitutional orders are indispensable. On the contrary,
they may even prove beneficial, stubborn resistance against the changes is futile.

Firstly, I would like to concentrate on the idea of the sustainability of

fundamental rights and provide some explanations since, in international law, this

169 Ibid.
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has been the topic for some decades now, with the United Nations (UN) playing
avery important role. Secondly, I will address the question that interests everyone in
this room: whether judges have sufficient tools to ensure, within their competences,
the sustainability of the society in the digital age. I will attempt to answer this
question by drawing on case law examples from the Court of Justice (CJEU) and the

Latvian Constitutional Court.

The formation of the Idea of sustainable development

When we pose a question on the sustainability of human rights, it is crucial to
understand what we mean when we say ‘sustainability’ In this regard, I would like
to recall the early days when the ideas surrounding human rights and sustainable
development began merging. The atrocities of World War II, which shocked
humankind, evoked a new evaluation and framing of the notion of humanity, which
led to the understanding that the post-war world order must be centred around
the principle that every human being represents the supreme value and must be
treated with dignity and equality. Therefore, the individual rights became a strong
focus throughout the better part of the 20th century, and this perspective even in the
digital age continues to play a significant role in the development of the humankind.
However, we might have underestimated the importance of the context for individual
choices and behaviours. The Declaration on the Right to Development'”®, adopted
by the United Nations General Assembly (UNGA) on 4 December 1986, bridges
the gap between the notions and scopes of the individual rights and collective
rights. Article 1 of the aforementioned Resolution 41/128 “Declaration on the
Right to Development” gives the following definition: “The right to development
is an inalienable human right by virtue of which every human person and all
peoples [emphasis added] are entitled to participate in, contribute to, and enjoy
economic, social, cultural and political development, in which all human rights and
fundamental freedoms can be fully realized."”"” It is to be recalled, however, that
the 1948 Universal Declaration of Human Rights (UDHR) does not list the right to
development as a separate, possibly subjective human right, but the idea of collective
(societal) development comes up in the Declaration in a few contexts.

For example, the right to education in Article 26 of the UDHR implies
that it “shall be directed to the full development of the human personality...””.

170 UN General Assembly Resolution 41/128 (1986), Declaration on the Right to Development. A/RES/41/128.
171 Ibid.
172 UN General Assembly resolution 217 a (lll) (1948), Universal Declaration of Human Rights.
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Thisapproachreflects the thinkingbehind the UDHR, which classifieshuman dignity
and the equal enjoyment of human rights as foundational for development of human
personality. The idea of personal development in synergy with other members of the
society, or to put it in another words - in a context, is specified under the Article 29
of the UDHR, according to which: “everyone has duties to the community in which
alone the free and full development of his personality is possible” As the idea of
human rights gained ground, with its strong emphasis on individual rights and free
choices, the reaction to Article 29 of the UDHR was sometimes contradictory in
Western political and legal thought. The concept of duties of the individual towards
a society as the only possible way for the development of the human personality is
not shared by everyone. The different appreciations in this regard were particularly
strong at the time of the adoption of the Declaration on the Right to Development.
At that time, there were considerable ideological disputes about its real meaning
and purpose. Western powers emphasised that long-established individual rights
were key, and that recognition of the right to development would not add anything
new, since individual rights and freedoms were capable of driving progress on their
own. Among the new States that emerged from the decolonization process, taking
place within the United Nations, some considered that the right to development
entailed primarily the development aid from the world’s rich countries, without this
aid their development being unthinkable, while the idea of individual freedoms and
equal participation in all processes was relegated as of secondary importance. These
controversies and differences stemming from the experiences in the past, notably
the colonial times, explain why sustainability or sustainable development of every
individual and all people has taken longer time to find a place among the key ideas
driving the intellectual debate on human development.

However, Resolution 41/128 represents a certain shift from an exclusively
individual-centred perspective to a more holistic view of human rights, which
embraces global interconnectedness. From a holistic viewpoint the right to
development is a human right and “a comprehensive economic, social, cultural
and political process, which aims at the constant improvement of the well-being
of the entire population and of all individuals on the basis of their active, free and
meaningful participation in development and in the fair distribution of benefits
resulting therefrom’
language used in the UNHRC’s Resolution 32/13 (2016). It affirms that it is viable

173 This approach to development is also reflected in the

173 UNGA, Resolution 41/128 (1986).
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to implement the rights outlined in the UDHR in the digital world. Therefore, for
good reason, Resolution 32/13 “embraces the adoption of the 2030 Agenda for
Sustainable Development, and recogniz[es] that the spread of information and
communications technology and global interconnectedness has great potential to
accelerate human progress, to bridge the digital divide and to develop knowledge
societies.'”*” That is to say that technology offers unprecedented opportunities for
personal development, as people need to have access to new qualities of knowledge
and without high boundary barriers.

Since the 1986 Declaration, the holistic view of human rights has consolidated.
Recognition of the shift in perspective within our intellectual paradigm is reflected
in the key UNGA resolution 70/1 of 25 September 2015, Transforming our world:
the 2030 Agenda for Sustainable Development (Hereinafter - Agenda for Sustainable
Development)'”. The resolution illustrates the progression in our understanding of
the modern challenges humanity and the planet face and how we may rise to meet
them. In the spirit of the evolutive approach, the resolution insists that the basis for
appropriate responses to the challenges continues to lie with: “[the main] principles
of the Charter of the United Nations, including full respect for international law. It
is grounded in the Universal Declaration of Human Rights, international human
rights treaties, the Millennium Declaration and the 2005 World Summit Outcome
Document. Itis informed by other instruments such as the Declaration on the Right to
Development[,]'’, the Rio Declaration on Environment and Development; the World
Summit on Sustainable Development; the World Summit for Social Development;
the Programme of Action of the International Conference on Population and
Development, the Beijing Platform for Action; and the United Nations Conference on
Sustainable Development.'”” The challenges and commitments [identified] in these
major conferences and summits are interrelated and call for integrated solutions
[emphasis added]. To address them effectively, a new approach [emphasis added] is
needed. Sustainable development recognizes that eradicating poverty in all its forms
and dimensions, combatting inequality within and among countries, preserving the
planet, creating sustained, inclusive and sustainable economic growth and fostering

social inclusion are linked to each other and are interdependent.'”®”

174 UNESCO designates the four requisite pillars upon which knowledge societies must be founded: freedom of expression,
universal access to information and knowledge, respect for cultural and linguistic diversity and quality education for all.

175 UN General Assembly resolution 70/1 (2015) Transforming our world: the 2030 Agenda for Sustainable Development.
A/RES/70/1.

176  lbid.
177 lbid art 11.
178 Ibid., Art 13.
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The Agenda for Sustainable Development also asserts that: the 17 Sustainable
Development Goals and 169 targets... demonstrate the scale and ambition of this
new universal Agenda. ... They seek to realize the human rights of all and to achieve
gender equality and the empowerment of all women and girls. They are integrated
and indivisible and balance the three dimensions of sustainable development:
the economic, social and environmental.'”

In other words, ensuring the enjoyment of human rights on an equal basis is
the only way to endeavour towards the sustainability of humanity, the planet and
individual rights. To put it simply, we are all interconnected; ergo, our process is futile
if some affluent societies are relatively equal internally and follow environmentally
friendly rules, while many low-income parts of the world do not or cannot follow
such rules, evidently, this is not sustainable, and the paradigm must shift. The world
has proposed these Sustainable Development Goals to address the risks and evident
inequalities inherited from our past:

Goal 1. End poverty in all its forms everywhere

Goal 2. End hunger, achieve food security and improved nutrition and promote

sustainable agriculture

Goal 3. Ensure healthy lives and promote well-being for all at all ages

Goal 4. Ensure inclusive and equitable quality education and promote lifelong

learning opportunities for all

Goal 5. Achieve gender equality and empower all women and girls

Goal 6. Ensure availability and sustainable management of water and sanitation

for all

Goal 7. Ensure access to affordable, reliable, sustainable and modern energy for all

Goal 8. Promote sustained, inclusive and sustainable economic growth, full

and productive employment and decent work for all

Goal 9. Build resilient infrastructure, promote inclusive and sustainable

industrialization and foster innovation

Goal 10. Reduce inequality within and among countries

Goal 11. Make cities and human settlements inclusive, safe, resilient and sustainable

Goal 12. Ensure sustainable consumption and production patterns

Goal 13. Take urgent action to combat climate change and its impacts

Goal 14. Conserve and sustainably use the oceans, seas and marine resources

for sustainable development

179 Ibid., Preamble.
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Goal 15. Protect, restore and promote sustainable use of terrestrial ecosystems,
sustainably manage forests, combat desertification, and halt and reverse land
degradation and halt biodiversity loss

Goal 16. Promote peaceful and inclusive societies for sustainable development,
provide access to justice for all and build effective, accountable and inclusive
institutions at all levels [emphasis added]'®

Goal 17. Strengthen the means of implementation and revitalize the Global

Partnership for Sustainable Development

In view of the above developments in thought and practice, one should rather
say that the Internet does not challenge the sustainability of fundamental rights.
On the contrary, it has hopefully accelerated our understanding of the world’s
interconnectedness and contributed to building a new type of responsibility for
the future of humanity and the planet. If adequately embraced, it can contribute to
sustainable development, including equal protection of human rights both online

and offline.

Values and the role of judiciary

A question of some urgency in this worldview is whether we fully comprehend
what is at stake in the times of current crises and challenges, and I do not mean the
Internet. With this question, I will address my last point about the role of constitutional
courts or courts with constitutional jurisdiction in particular. Before I do that, let
me make a brief but very important comment on values. Our history shows that the
human mind has always confronted challenges by conceptualising new and necessary
concepts, to find an antidote against those challenges. Today defining the sustainable
development and the expansion of the scope of human rights act as responses to
contemporary challenges. The Western world has taken pride in that it represents
societies based “on the values of respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights...” as a response to the atrocities
of the two World Wars. Article 2 of the Treaty on European Union™' confirms
these values as foundational for the 27 societies of the Member States. However,

the understanding of and compliance with Article 2 does not always come easy.

180  Goal 16 is particularly relevant for the role of the judiciary in acting towards sustainable development.

181  Treaty on European Union, Article 2: “The Union is founded on the values of respect for human dignity, freedom, de-
mocracy, equality, the rule of law and respect for human rights, including the rights of persons belonging to minorities.
These values are common to the Member States in a society in which pluralism, non-discrimination, tolerance, justice,
solidarity and equality between women and men prevail”. OJ (2016), C 202.
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The application of the Charter of Fundamental Rights of the European Union (the
Charter)'®, which concretises the shared value of human rights protection, continues
to raise questions at the national and European levels as to their more concrete scope
and their acceptable limits, also the political and legislative processes within the EU
continue to adjust their awareness in the guidance they receive from the Charter.

Nevertheless, a common core of these values is continuously emerging and
evolving in EU societies, even in the presence of Article 2 and the Charter. There’s
an insisting and simultaneous questioning whether there genuinely is a commonly
shared core of values, and whether they play role achieving the sustainability goals.
Some have been seriously concerned about the so-called excessive importance
attributed to materialistic values (such as wealth, property, prosperity and
individual comfort) in our societies. They contend that values of humanism (such as
equality, dignity, responsibility for future generations and empathy) in the broadest
sense have been declining. In his most recent book, Quo vadis, Rietumu pasaule?
[Quo vadis, Western World?], the Archbishop of the Latvian Catholic Church,
Zbignevs Stankevics (2022)'®, reiterates the imperative of return to spiritual values
and quotes Alexander Solzhenitsyn, who once commented: “Today we witness the
triumph of materialism, the fading of values of humanism and I find this situation
horrible. I believe if humanity is not doomed it must renew its set of values, i.e.,
spiritual values must be more important than material well-being” Experience
confirms that where the choice between the values needs to be made or the balance
struck, it is such decisions that have the potential to either pose a risk to or embrace
sustainability for all.

The question of the role of constitutional courts in the digital age can therefore
be narrowed down to whether the courts have anything to do with weighing these
values and maybe even expanding them, or if the courts are narrowly applying laws
passed by the legislature. This question is not new but it has been posed in many
different ways and often in the context with the so-called activism of the courts. I
argue that this question, characterised by the dominant legal discourse of the 20*
century, legal positivism, is by now outdated. The sustainability of each nation is
the very reason for the existence of a State and its institutions, including the courts.
It is, therefore, that when constitutional courts have to assess the constitutionality

of contemporary laws, they must engage in weighing constitutional values in a way

182 Charter of Fundamental Rights of the European Union, OJ (2016) C 202, p. 391.

183  Stankevics, Zbignevs (2022) Quo vadis, Rietumu pasaule? Bernharda Veltes parsteidzo3a analize. Riga: Zinatne , p. 190,
in Latvian language.
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that leads to the sustainable development of a nation and the world, especially in
cases relevant to climate change (which there are many of in Europe).

For example, in 2007, the Latvian Constitutional Court made a very important
choice in interpreting Article 115 of the Latvian Constitution, which provides for “the
right of everyone to live in a benevolent environment by providing information about
environmental conditions and by promoting the preservation and improvement of the
environment,” in light of the Aarhus Convention. It recognised the subjective right of
an NGO to bring a constitutional complaint about environmental impact assessment
problems during the municipal development planning process if the NGO had

184 Tn other

designated the protection of the environment as one of its areas of action
words, in this case the Court made a choice to admit that the criterion of admissibility
that required demonstrating that subjective rights of a person were affected should
cover also the NGOs involved in environmental work. This choice was inspired by
the Court’s reading of Article 115 yet it was not secured in advance that the Court will
recognise the rights and legitimate interests of an applicant NGO. However, it has to be
pointed out that almost a decade later, in a case brought by another NGO against the
Cabinet of Ministers’ regulations on CO2 emissions, a significant area of EU law, the
Court did not follow the same approach and rejected the application at the admissibility
stage'®. The Court of Justice in 2022 is deliberating a case in which a German NGO,
Deutsche Umwelthilfe, considers that it has the subjective right to bring proceedings in
the German courts based on an EU regulation with direct horizontal effect in German
law, which prohibits certain elements in car engines using diesel fuel'®. Even though
the case has been argued in Germany from the point of view of the right to access
courts and the existence of a subjective right to bring such proceedings and therefore
Article 47 of the Charter has been invoked in CJEU proceedings, it is to be kept in
mind that Article 37 of the Charter spells out explicitly the principle of sustainable
development which should also guide environmental protection of Europe. In this
case, the Court also took into account the Aarhus Convention, in the light of which it
interpreted EU law, to come to the finding that the EU law also imposes an obligation
to ensure that this kind of NGOs enjoy access to courts in environmental disputes.
Another example is the Latvian Constitutional Court’s case law on gambling

halls. Among the two significant judgments I will reference, the latter one was

184 Constitutional Court of the Republic of Latvia, judgment of 17 January 2008, case No 2007-11-03, paras 12, 13.1. and 13.2.

185  Constitutional Court of the Republic of Latvia, Decision of the panel on refusal to initiate a case, 9 May 2016, application
no. 59/2016.

186  Court of Justice of the European Union, judgment of 8 November 2022 in case Deutsche Umwelthilfe (Approval of
motor vehicles), C873/19.
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adopted in the context of Covid-19 restrictions. The Court engaged in explaining
and weighing both - materialistic and more general values. The Court held that
“What is more, along with aspects of material welfare, the notion of ‘public welfare’
includes also non-material aspects that are necessary for harmonious operation
of society [..]. Individual and public health is a value that plays a distinct role
in ensuring public welfare, in both its material and non-material aspects [..].
Specifically, public welfare is to be considered from both financial and universal
perspectives. [..]”'¥. Here, the Latvian Constitutional Court hints that, even if it
understands the importance of money, there are other, possibly more important,
values and engages in weighing and finding a harmony between the two. The Court
now has an intriguing basis for further developing what it has termed a “universalist
perspective” which can be seen to refer to broader values of humanity.

On the same topic, it is worth noting that the CJEU has not considered that
those Member States with strong monopoly regimes in gambling services act
contrary to Article 49 of the Treaty on the Functioning of the European Union on
the freedom of establishment and services. In Garkalns SIA v Rigas dome the CJEU
recalled that “the legislation on betting and gaming is one of the areas in which
there are significant moral, religious and cultural differences between the Member
States. In the absence of harmonisation, it is for each Member State to determine in
those areas, in accordance with its own scale of values, what is required in order to
ensure that the interests in question are protected”'*®. The case law shows that there
is always a choice and balancing made among relevant values.

At the level of the methodology that constitutional courts typically follow,
a court can and must engage in sustainable development assessments (a) when
looking at the quality of legislative processes, (b) as part of the analysis of a legitimate

aim for restrictions, and finally, (c) in assessing proportionality.

Concluding remarks

All courts with jurisdiction to make a reasoned choice as to which human
right or freedom prevails in each case have the potential to engage in a holistic or
integrated application of rights this approach stems from the sustainable development
paradigm promoted by the United Nations. Where the courts give reason to equal

rights and therefore side with an inclusive view of society, that approach is certainly

187  Constitutional Court of the Republic of Latvia, judgment of 11 December 2020, case No 2020-26-0103, para 17.
188  Court of Justice of the European Union, judgment of 19 July 2012 in case Garkalns SIA v Rigas dome, C470/11, para 36.
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in line with UN Sustainability Goals, especially where policymakers have not done
enough to foster an inclusive and participatory society.

While there is a line to be drawn between actio popularis and infringement of
rights, the sustainability paradigm may require reassessing how the courts view the
scope of the right to complaint. Determining what actio popularis is, in the context
of sustainable development, requires serious intellectual work.

Finally, what we have seen so far in the specific area of fundamental rights
and the Internet, notably as reflected in the recent case law of the CJEU on data
protection, is about making choices among the values and protecting them. The
Court of Justice has insisted that the protection of data and privacy remains
fundamental to the worldview of Western societies. As you know, and the cases of
la Quadrature du Net show, governments also benefit from technology and, in the
interest of protecting societies, can restrict some individual privacies'®181. It is then
for the Court to lay down detailed algorithms that the governments must follow if,
for some legitimate reasons, they might consider the collection and retention of
data. The courts in the end will weigh security, privacy and the sustainability of
humanity when assessing the decisions of the governments.

I think I have shown that we have enough intellectual tools to make the right
moral choices aimed at preserving the planet and humanity. The key is the awareness

and willingness to do so.

189  Court of Justice of the European Union, judgment of 6 October 2020 in joined cases La Quadrature du Net and Others,
C511/18, C512/18 and C520/18.
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Digital Democracy vs. Techno-Feudalism:
Fundamental Rights under Oligarchic Control

Democracy, human rights and the rule of law are facing profound crisis. A major
war is taking place in Europe between a currentand former Council of Europe Member
States'*— nations that the European Commission for Democracy through Law (the
Venice Commission) was originally established to assist during the radical political
changes in Eastern Europe thirty years ago. The Venice Commissions mission was
to provide ‘emergency constitutional aid’ to states undergoing transitions during this
hopeful era for these principles. This period also marked the dawn of the digital age,
which promised to enhance citizen participation in democratic governance. Today,

however, those ideals face unprecedented challenges.

I. High expectations for democracy and the digital revolution
The creation of the Venice Commission in the spring of 1990 was based on
the belief that sustainable democracies require a constitutional framework rooted

in the rule of law and human rights. The European Convention on Human Rights

190 During its membership, Russia was suspended from voting rights on multiple occasions. After the Russian invasion of
Ukraine, on 16 March 2022 the Committee of Ministers voted to expel Russia from the Council with immediate effect.
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was envisioned as the ultimate benchmark throughout all of the Council of Europe
Member States, without exception.

During this time, optimism surged as Russia and Eastern Bloc countries joined the
Council of Europe, aligning with Western democratic ideals. In 2001, President Putin
declared the Cold War over, marking what appeared to be a new era of cooperation.'”!
Former Soviet bloc states became parties to the European Convention on Human
Rights, formally embracing the civil and political rights underlying democracy,
including the touchstone right of freedom of expression, opinion and information.

This era also marked the start of the digital revolution and resulting
‘democratization, seen as a pathway to a fairer, more equitable world. Evidently
the objective was to translate fundamental rights into the digital space, which has
proven to be neither sustainable nor equitable. A significant gap exists between
the hopeful expectations of the post-Soviet era and the reality today. At the time, a
Russian politician credited the free flow of factual information about the situation
in Soviet society with helping to end Communist dictatorship, emphasizing the
transformative power of information in dismantling totalitarian regimes.'*

However, the trajectory of the Russian Federation has shifted dramatically.
Growing authoritarian trends are evident in repressive laws like the 2019 ‘Sovereign
Internet Law,'* which allows the government to sever Russia’s Internet from global
traffic during emergencies. Internet service providers are required to install software
enabling the state to track, filter, and reroute traffic. This technology empowers
Roskomnadzor, the state telecommunications watchdog, to block content deemed
threatening or to slow down specific services like YouTube and Facebook without
users’ knowledge. Following the invasion of Ukraine, amendments to the Russian
Criminal Code introduced harsh penalties for ‘discrediting’ the army, effectively
silencing dissent and minimizing domestic resistance to the war."*

At the other end of the battle line, the Ukrainian government has leveraged social
media platforms like Twitter, Instagram, TikTok, and YouTube to counter Russian

propaganda and rally Western support, ensuring the war remains in global focus. This

191 J. Hooper and K. O'Flynn, Russia Exploits the War Dividend, The Guardian, 26 Sep. 2001. (https://www.theguardian.
com/world/2001/sep/26/afghanistan.russia)

192 Romankov, L. (2000). Opening Totalitarian Societies to the Outside World: A View from Russia. In: Power, S., Allison,
G. (eds) Realizing Human Rights. Palgrave Macmillan, New York.

193 Amendments to existing Russian legislation that mandate Internet surveillance and grants the Russian government powers
to partition Russia from the rest of the Internet, including the creation of a national fork of the Domain Name System.

194 On 4 March 2022, Russian Federal Laws No.31-FZ and No.32-FZ were adopted by the State Duma, approved by the
Federation Council and signed by the President of Russia. The former law supplemented the Code of the Russian
Federation on Administrative Offences with articles 20.3.3 and 20.3.4, while the latter supplemented the Criminal
Code of the Russian Federation with articles 207.3, 280.3 and 284.2.
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strategy has provided real-time access to wartime events, creating emotionally charged,
bite-sized content that has garnered millions of views and shaped public perception.
This description of a world-historic events unfolding on social media illustrate
how technical developments and the rise of digital empires have transcended the
boundaries of traditional power structures, developments that were hardly foreseen
two decades ago. Social media platforms have become the predominant arena for
political debate and, as such, the primary source of political information."”> They
are, in essence, the battleground where the fight to shape public opinion takes
place. In this context, global tech giants wield immense influence, controlling the
information eco-system and possessing resources and power rivaling those of
nation states. These tech oligarchs have become independent, international actors,

reshaping the dynamics of sovereignty and governance.

Il. Translating fundamental rights into the digital environment

Translating fundamental rights into the digital environment includes protecting
the rights to privacy, data protection, as well as freedom of expression and freedom of
information — in particular the robust political debate involving citizens in shaping
democracy and enhancing human rights. The Venice Commission has underlined
how digital tools have become the dominant platforms of political interaction in
some democracies and they have strengthened the critical attitudes towards their
government.'”® Political speech ranks the highest in the hierarchy of protection in
the European Convention of Human Rights jurisprudence. The political discourse
is almost sacrosanct in our current times, where tensions are high, insecurity is
growing and there is profound need to contemplate various sides of issues.

A robust political debate is only perceivable if the right of the public to receive
information and ideas of all kinds, is upheld. This aligns with a core principle
of Article 10 ECHR case law, which protects not only views that are favorably
received but also those that “offend, shock or disturb”!” The current threats to a
robust public debate on the Internet, however, do not only stem from authoritarian
governments adopting repressive laws to censor criticism — but no less by the giant

global corporations that dominate the Internet world.

195  Joint report of the Venice Commission and of the Directorate of information society and action against crime of the
Directorate General of Human Rights and the Rule og Law (DGI) on the use of digital technologies and elections,
CDL-AD(2019)016, paragraph 35.

196 CDL-AD(2020)037, paragraph 5.

197 Handyside v. The United Kingdom, no., 5493/72, 7 December 1976, ECtHR.
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The Venice Commission in a 2019 report'*® highlighted the serious challenges
posed by the oligarchic trends of a few very powerful private actors who literally
own the Internet and whose interests tend to collide with both civil and political
rights. The tech oligarchs are playing an ever-increasing role in society, because they
control the platforms and services on which communication, search for information
and public debate plays out. At the same time, these companies operate (to varying
extents) withabusiness model based on collecting and analysing as much information
on users as possible. So far, tech giants have had an unprecedented opportunity to
impact human rights and democratic processes for millions of people, while acting
outside democratic control.

The role of public authorities is mainly limited to enabling access to content
through general support of freedom of expression and information rights online.
This obligation entails taking measures to ensure fundamental rights online in
practice. The European Court of Human Rights has affirmed that “the Internet has
now become one of the principal means by which individuals exercise their right to
freedom of expression and information, providing essential tools for participation in
activities and discussions concerning political issues and issues of general interest.” '*

Restrictions on the exercise of freedom of expression may not put in jeopardy
the right to freedom of expression, opinion and information. For an interference to be
compatible with human rights law, it must be prescribed by law, pursue a legitimate

aim and be necessary in a democratic society and proportional to the legitimate aim.

lll. The Internet’s dual nature

Online platforms, often likened to communal town squares, have profoundly
reshaped communication, transforming the way public opinion can be shaped while
also providing the means for distorting reality to an extent unknown before with
hundreds of millions of posts and videos every day. The misuse of digital technology
to manipulate facts, spread disinformation in a strategically coordinated fashion
and conduct surveillance by collecting information from (and about) citizens, has
affected people’s trust in democratic institutions and the rule of law.>®

Notable examples include Cambridge Analytica’s covert use of Facebook data to

influence elections and the strategic deployment of trolls and bots, both independent

198  The Venice Commission adopted a joint report in 2019 with the Directorate of Information Society of the Council of

Europe on digital technologies and elections (CDL-AD(2019)016.
199 Cengiz and Others v. Turkey, judgment of 1 December 2015, §§ 49 and 52).

200 CDL-AD(2020)037, paragraph 14.
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or backed by governments to spread discord and misinformation.”! The concept of
‘surveillance capitalism’ highlights*” the unprecedented power of tech oligarchs**
in society, politics, business and technology, who operate largely outside democratic
oversight. The danger is that platforms and tech companies claim ownership of
private information because it is free for them to access, treating private experience
as ‘raw material’ for data factories. The exploitation of personal data is the foundation
of the oligarchic power and has been dubbed the ‘electricity of the 21* century’?*
The Internet’s dual nature is clear: it can enhance democracy by extending
fundamental rights to the digital realm; yet it also enables censorship of information,
surveillance, and behavioral manipulation** by public and private power holders.
The very tools that foster public discourse can undermine it, posing significant

challenges to democratic governance and individual freedoms.

IV. Attempts to regulate speech online

Speech regulations on social media constitute attempts to police what can and
cannot be said online. Authorities, however, may not interfere with speech or content
unless it is strictly illegal, such as defamation, incitement to violence, child pornography,
racist or xenophobic content. This is in line with the Digital Services Act (DSA), the key
part of the European Union’s attempt to prevent illegal and harmful activities online and
the spread of disinformation. The DSA entails obligations for very large online platforms
and search engines to prevent abuse of their systems by taking risk-based action,
including oversight through independent audits of their risk management measures.

Platforms must mitigate against risks such as disinformation or election
manipulation, cyber violence against women, or harms to minors online. Failure
to comply with the DSA may result in fines imposed by the Commission, up to
6%of annual worldwide turnover against VLOPs (very large online platforms) and
VLOSE (very large online search machines). The DSA is legally binding in all EU
Member States and applies to all intermediary providers that offer their service to
individuals in the EU. The DSA, however, grants scope to the hosting provider who
may also remove content that violates the platform’s own terms and condition —

and herein lies a problem.

201 Kapczynski, Ami, “The Law of Informational Capitalism”, Yale Law Journal, 2020, 129:1461

202 Zuboff, Shoshana The Age of Surveillance Capitalism: The Fight for a Human Future at the New Frontier of Power,
Amazon, 2018.

203 Such as: Mark Zuckerberg (Facebook, Instragram, Whatsapp), Elon Musk (Twitter), Jeff Bezos (Amazon), Sam Altman (Open Al).
204 R. Sharma, When Will the Tech Bubble Burst, The New York Times, Aug. 5th 2017.
205 CDL-Ad(2020)037, paragraph 12.



The DSA presents a double-edged sword: it effectively grants large businesses
a quasi-judicial role, requiring them to carefully balance restrictions on freedom
of expression. This approach is inherently risky, as businesses facing the threat of
substantial fines are unlikely to take risks that favor a robust, open, political debate.
In the current climate of strong, polarized views there is reason to fear that politically-
driven interferences will lead to restrictions rather than evidence-based approach.

Moreover, granting scope to the hosting provider of setting paradigms
concerning appropriate speech is inherently dangerous. These providers may
have their own political agenda with their platforms. Then it becomes imperative
to consider viewpoints that are erased on the basis of some artificially invented
moralist paradigm but are of concern for the public interest.

Any regulation of content on the Internet may not become a censorship tool,
pressuring online platforms to monitor user speech and proactively restrict content.
Adequate protection of political speech requires that the basic principles of Article

10 jurisprudence are kept in mind and that only illegal content may be removed.

V. A dangerous step in the wrong direction (2014)

Symbolic for the digital age is the perfect memory of the Internet. In a judgment
in 2014 the European Court of Justice established the new right to be forgotten in the
context of search engines when it comes to publication of inaccurate information.

The European Court of Justice (EC]) delivered a landmark judgment on 13
May 2014 regarding data protection and the ‘right to be forgotten’ on the Internet
in the case of Google against Spain.*®® The EC] ruled that individuals have —
under certain conditions — the ‘right to be forgotten’ and that Google must delete
‘inadequate, irrelevant or no longer relevant’ data from its results when a member
of the public requests it. Failure to do so can result in fines. This ruling sent shock
waves throughout Europe and beyond. Many considered that when the Advocate
General delivered his opinion in the Google Spain case, in June 2013, it was the last
nail in the coffin of the controversial ‘right to be forgotten and to erasure’ provided
for in the EU’s 2012 Proposed Data Protection Regulation.?”’

There was a genuine concern on the part of many that their personal lives
have become overexposed in the era of the Internet. It is however disputed whether

inconvenient information should be removed subject to a decision of a private party

206  Case C-131/12 Google Spain SL, Google Inc. v. Agencia Espafiola de Proteccién de Datos (AEPD) and Mario
Costeja Gonzalez, judgment 13th May 2014. See here: https://www.venice.coe.int/webforms/documents/?pdf=C-
DL-JU(2014)014-e

207 lbid.
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running a search engine like Google. The ECJ may have taken a dangerous step in its
ruling in May throwing into jeopardy the right of the public to receive information and
ideas from the Internet which, despite its threats to privacy rights in many respects,
is the most democratic forum for the exercise for freedom of expression that exists.
Following its recognition in the case-law of the CJEU, the ‘right to be forgotten’
was specifically enacted by Article 17 of the General Data Protection Regulation.
The ‘right to be forgotten’ has been linked to Article 8 of the ECHR (right to
respect for private life), and more specifically to the right to respect for one’s reputation.
From the Courts case-law there is no self-standing right to be forgotten under the
Convention. The ECtHR has been called on to rule on the right to be forgotten either
from the standpoint of individuals whose personal information has been displayed by
news publishers and search engine operators, and who complained about a violation

208

of their right to respect for reputation,®® or from the standpoint of administrators of

newspaper or journalistic archives accessible through the Internet, complaining about
an interference with their freedom of expression and freedom to impart information.**”

The serious aspect of this case law is that it may lead to history being rewritten.
Prospective public office candidates, for instance, now have a tool to tailor their search
results, ensuring that only favorable information is easily accessible to the public.
EU’s Advocate General prior to the first ECJ ruling in 2014 argued that search engine

suppression of legitimate public domain information “would amount to censorship”.

VI. Tech oligarchs: Government’s collaborators in restricting
the flow of information

The huge controversy regarding the jurisprudence established in 2014 was
enlisting large companies as the government’s collaborators in restricting the flow
of information. The ruling has called into question the wisdom of the Court to leave
it in Google’s hands to assess whether a complaint should be upheld or not, placing
them in a position of ‘balancing’ rights on content over which they are not the
original publishers of. This remains a primary concern placing Google and other
search engines in a sudden position of power to pick and choose what other people
can see when they type in an individual’s name. Google has since been tasked with

being the front-line arbiter of what should and should not be deleted.

208 See for example ECtHR, Wegrzynowski and Smolczewski v. Poland, no. 33846/07, 16 July 2013; ECtHR, Fuchsmann v.
Germany, 71233/13, 19 October 2017; ECtHR, M.L. and W.W. v. Germany, 60798/10 and 65599/10, 28 June 2018; ECtHR

209 See for example Hurbain v. Belgium, 57292/16, 4 July 2023; ECtHR, Mediengruppe Osterreich GmbH v. Austria, no.
37713/18, 26 April 2022; ECtHR, Biancardi v. ltaly, no. 77419/16, 25 November 2021, where the ECtHR also specified
that similar issues may raise with respect to Internet search engine providers.
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Moreover, Google is a private company and its business interests and may
prevail when removing, even legitimate content, to avoid high fines at the cost of
the public’s right to receive information of all kinds.

Among the most troubling implications of the judgment are its impact
on political speech and processes. It has been maintained that this overreaching
judgment is far more likely to aid the powerful in attempts to rewrite history, than
afford individuals more influence over their online identities. The more effort the
tech companies make in policing online content the higher the risk of self-censorship
among users of online sites. Self-censorship grows due to privacy concerns and fear
of professional or governmental backlash.

Holding intermediaries, like the tech companies, responsible for determining
what information is in the public interest is dangerous and impracticable. Any
determinations about the availability of content online should be determined by
a competent judicial authority; private companies should not be in the position of

playing judge, jury, and executioner over the availability of information online.

VII. The risk of reducing public discourse to a sanitized,
non-confrontational space

Users, fearing the removal of their content, may resort to euphemism,
inoffensive expression or circumlocution — and ultimately self-censorship — to
avoid being blocked or sanctioned. This dynamic echoes George Orwell’s dystopian
novel 1984, where ‘Newspeak;, a controlled language with simplified grammar and
limited vocabulary, was designed to curtail critical thinking.

In European Convention of Human Rights jurisprudence, political speech
is ranked as deserving the highest protection to foster critical thinking and hold
authorities accountable.’’® However, the slippery slope from content removal
to an online equivalent of ‘Newspeak’ is perilous. Once censorship powers are
expanded, they are difficult to reverse and prone to abuse. The ultimate risk is a
culture of conformity that stifles critical viewpoints. Criticism remains essential
for democratic governance, serving as mechanism to hold power accountable.
Yet, it is the nature of power to suppress dissent and evade accountability for
questionable decisions.

Three centuries ago, James Madison, a founding father of the U.S. Constitution,

stressed that knowledge will forever govern ignorance. He urged citizens to

210 Thorgeirsdottir, Herdis, Journalism Worthy of the Name: Freedom within the Press and the Affirmative Side of Article
10 of the European Convention on Human Rights, Kluwer Law International, 2005.
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empower themselves through knowledge if they wished to govern themselves.*!

Information flows through digital devices like an ocean current, but for it to have
value in political debate must be contextualized, critically examined, and openly
contested. A meaningful political debate requires the coexistence of diverse and
even extreme viewpoints, as it is through the clash of opposing ideas that societies
can test their principles, refine policies, and strengthen democratic processes.

However, excessive content removal or overly broad interpretations of hate speech
pose a significant danger to this process. While protecting individuals from harm is
essential, such measures risk stifling legitimate discourse and silencing dissenting voices.
The suppression of controversial or uncomfortable ideas can lead to conformity, eroding
the robust exchange of viewpoints that are vital for democracy. This is why striking the right
balance must be entrusted to the judiciary, not to private tech companies. Decisions about
what constitutes hate speech, harmful content, or acceptable discourse require careful,
impartial adjudication based on established legal principles and human rights standards.
Entrusting such power to profit-driven corporations risks arbitrary enforcement, lack of
transparency, and prioritization of their interests over the public good.

This concentration of power over communication and information recalls the
warnings of George Orwell and Aldous Huxley. Both these writers were sapient
and visionary, and their theories are incredibly relevant today. In Orwell’s 1984,
the government-controlled language and communication to suppress dissent and
eliminate critical thought, creating a society where individuals could no longer
articulate resistance. Today, while governments are not the sole actors, tech companies
wield similar power by deciding what content is visible, removed, or suppressed.
This modern form of ‘Newspeak’ risks reducing public discourse to a sanitized, non-
confrontational space, devoid of the vigorous debate necessary for democratic health.

Huxley’s Brave New World offers another cautionary tale. While Orwell
warned of outright suppression, Huxley envisioned a society pacified by endless
entertainment, where critical thinking was drowned out by distraction. Tech
corporations today dominate the infotainment industry, steering public attention
away from pressing political issues and toward sensational or trivial content. This
combination of suppression and distraction creates a digital environment where
conformity thrives, and dissent is marginalized.

By entrusting the judiciary with the responsibility of balancing free expression

and content regulation, societies can effectively counter these dystopian tendencies.

211 James Madison to W. T. Barry, 4 Aug. 1822, Writings 9:103--9
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The judiciary, guided by principles of justice, transparency, and accountability, is better
equipped to navigate these complex issues than profit-driven entities. This approach
ensures that the ideals of democracy, critical thinking, and informed debate are
preserved in the digital age, safeguarding society from the chilling effects of excessive

censorship and the distractions caused by an overwhelming infotainment landscape.

VIII. "Serfs" inhabiting online territories or citizens with
fundamental rights?

Multinational tech corporations like Google, Meta, Amazon and Microsoft,
command enormous resources with extensive user bases and exert significant
influence as regards online content moderation, data privacy and algorithmic design.
These facts raise pressing questions about transparency, accountability and not least
the power to manipulate public opinion. The political influence of social media is
undisputed. It is indeed not only the place where world events are unfolding but also
influenced. In many ways, it represents a vast social experiment on humanity.

The tech oligarchs have the power to shape not only the digital realms but
also the socio-environmental fabric of our world. The digital environment can be
likened to a feudal power structure, where tech oligarchs view their platforms as vast
online territories inhabited by serfs rather than citizens endowed with fundamental
rights. People lease themselves, their rights, their data to the digital feudal lords
in exchange for using their platforms. In this vision of techno-feudalism, one
could argue that digital hierarchies and dependencies have taken precedence over
democratic governance and the safeguarding of fundamental rights.

Continuing with the metaphor of digital feudalism, the ‘crown’ represents the
government. Governments must find ways to maintain control through measures
suchasregulation, taxation,and breaking up tech monopolies. The few tech giants that
now rank among the world’s wealthiest companies have been rapidly consolidating
economic, cultural, and political power on an unprecedented scale. The natural
imperative of all these oligarchies is to preserve their power.

States must under international law respect human rights and as explicitly
stated in Article 1 of the ECHR secure to everyone within their jurisdiction the
rights and freedoms defined in the Convention, among them the right to freedom
of expression, opinion and information. The greatest challenge facing us today is
the weakness of state authorities opposite the immense power of the tech oligarchs.
Restoring the balance of power between states and corporations, grounded in the

principles of democracy, human rights, and the rule of law, is essential to counter the
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monopolistic control of these entities. This requires stronger regulation, fair taxation,
antitrust actions, and enhanced public accountability to ensure corporations align
with democratic values.

Russia’s invasion of Ukraine underscored the urgency of defending European
democratic values. In the wake of the full-scale invasion of Ukraine in 2022, one
of the key measures taken by the international community was the freezing of the
assets of Russian oligarchs abroad. The aim was to stop Russian aggression from its
onset. In the same spirit the same States — in line with their democratic and rule-
of-law traditions — must act decisively to protect their citizens from the oligarchic

control of online communication, a dire threat to fundamental rights.*

212 This article is based on a speech given on 15 September 2022, but it has been extensively revised and adapted to
ensure clarity, depth, and suitability for publication.
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Iréna Kucina
Vice President of the Constitutional Court of the Republic of Latvia

The Right to Internet Access
as a Tool for Promoting Inclusive Society

Digitisation is one of the most relevant trends in the development of
society. It is driven not only by organisations wishing to create new products,
services and to increase their added value but also by socio-economic and
cultural changes, as well as by the impact of external environment.*”* The
European Commission has advanced digitisation as one of its main priorities,
underscoring that technologies and digital solutions should be people-centred,
facilitating sustainability.?'*

Digital technologies offer new possibilities and have evolved into one
of the main means that persons can use to exercise their right to freedom of
speech or freedom of expression. The content of this right is, first of all, aimed
at expressions of a person’s private autonomy and internal freedom. However,
freedom of speech is also a value of a democratic State and an essential element of

democratic society, which ensures society’s possibilities for impacting processes

213 Pirta-Dreimane R., Grabis J. Informacijas drogiba digitalizacijas laikmeta: izaicinajumi un risindjumi. Jurista Vards,
06.10.2020., Nr. 40 (1150), 19.-22.Ipp.

214 European Commission digital strategy. Next generation digital Commission. Available:https://ec.europa.eu/info/pub-
lications/EC-Digital-Strategy_en
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ongoing in the State and politics. Democracy evolves thanks to the freedom of
expression.?"”

Likewise, accessibility of the Internet impacts exercise of other fundamental
rights, e.g., the right to property, the right to education, and the right to choose
one’s vocation. States are moving ever faster towards digitisation of not only public
administration but also courts.

Digital technologies, inter alia, the Internet, not only offer new possibilities
but also challenge the existing values, leading to questions, for example, regarding
protection of our privacy. If digital technologies are used incorrectly or are abused,
they may increase insecurity, jeopardise fundamental rights and exacerbate
inequality.®'® The global crisis, caused by Covid-19 pandemic, outlined more
sharply the pronounced need to use digital technologies, inter alia, the Internet,
foregrounding the issue of accessing the Internet and the content of human rights
in digital environment.

Clearly, access to the Internet gains relevance in promoting inclusive society,
influencing persons’ possibilities to participate in the life of the State and society.
The Constitutional Court has recognised: in order for everyone to lead a life that is
worthy of human dignity, a person’s possibility to participate in the social, political
and cultural life must be guaranteed, thus, ensuring to every person the status of
a full-pledged member of society.*”

With the growing role of digital technologies, inter alia, the Internet, in
exercising the fundamental rights of a person, the digital divide is discussed more
often, it can be caused by different possibilities for persons to access Internet. The
digital divide is caused not only by the fact that part of society lacks resources for
ensuring a computer or the Internet connection, it is also influenced by a person’s
age, gender, Internet-literacy, and other circumstances.

Hence, if the right to access Internet were recognised as being a fundamental right,
this divide could be decreased, thus, fostering equality and inclusive society.*'®
At least now, states’ obligation to ensure to a person access to the Internet does

not follow from international law. However, several states within the European legal

215  Decision by the Constitutional Court of the Republic of Latvia of 27 May 2022 on Terminating Legal Proceedings in
Case No. 2021-34-01, Para 17.

216  Deklaracija par ANO septindesmit piektas gadskartas atzimésanu. Available: https://www.mfa.gov.lv/Iv/media/971/
download

217 Judgement by the Constitutional Court of the Republic of Latvia of 25 June 2020 in Case No. 2019-24-03, Para 17.3.

218  Shandler R, Canetti D. A Reality of Vulnerability and Dependence: Internet Access as a Human Right. Cambridge Uni-
versity Press, 18.02.2019.
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space, i.e., Greece*”” and Portugal,*** have enshrined in their constitutions a person’s

fundamental right to the Internet. Several other states, e.g., France, Estonia®
and Finland, although without introducing amendments to their constitutions,
have recognised a person’s right to the Internet access. France has substantiated
the recognition of this right by the fact that the Internet is an important tool for
exercising the freedom of speech and other fundamental rights,> whereas Finland
links it to the need to decrease inequality caused by digital technologies.””

Frank La Rue, the UN Special Rapporteur on the Promotion and Protection of
the Right to Freedom of Opinion and Expression, underscored already in the Report
of 2011***: given that the Internet has become an indispensable tool for realising
a range of human rights, combating inequality and accelerating development,
ensuring universal access to the Internet should be a priority for all states. In this
Report, States are called upon to implement all necessary measures to ensure, in
a meaningful way, access to the Internet to every person, inter alia, by including
updating of digital competencies in education programmes.

Similarly, the Report by the Organisation for Security and Co-operation in
Europe of 2012** underscored that everyone should have a right to participate
in the information society and states have a responsibility to ensure to everyone
access to the Internet. Whereas, in 2016, the United Nations General Assembly

adopted a resolution,?

calling upon states to use “a human-rights based approach
in providing access to Internet”.
Several conclusions follow from the abovementioned. Firstly, the right to

the Internet access is an important tool in exercising other fundamental rights.

219 The Constitution of Greece. Article 5A: “All persons have the right to participate in the Information Society. Facilitation
of access to electronically transmitted information, as well as of the production, exchange and diffusion thereof, con-
stitutes an obligation of the State, always in observance of the guarantees of articles 9, 9A and 1”.

220 The Constitution of Portuguese Republic. Article 35:” Every citizen shall possess the right to access to all computerized
data that concern him, to require that they be corrected and updated, and to be informed of the purpose for which
they are intended, all as laid down by law”, see also: Internet access as a fundamental right. Exploring aspects of con-
nectivity, European Parliamentary Research Service, 2021, p. 9.

221 Pollicino O. The Right to Internet Access Quid luris? Book: The Cambridge Handbook of new human rights. Recogni-
tion, Novelty, Rhetoric, Cambridge University Press, 2020, p. 269.

222 The Constitutional Council decision Nr. 2009-580, 10.06.2009. Available: https://www.conseil-constitutionnel.fr/sites/
default/files/as/root/bank_mm/anglais/2009_580dc.pdf

223 Shandler R, Canetti D. A Reality of Vulnerability and Dependence: Internet Access as a Human Right. Cambridge Uni-
versity Press, 18.02.2019.

224 Report No. A/HRC/17/27 of the Special Rapporteur Frank La Rue to the Human Rights Council on key trends and chal-
lenges to the right of all individuals to seek, receive and impart information and ideas of all kinds through the Internet.
Available: https://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.27__en.pdf

225  Freedom of Expression on the Internet. A study of legal provisions and practices related to freedom of expression, the
free flow of information and media pluralism on the Internet in OSCE participating States. Available: https://www.osce.
org/files/f/documents/c/9/105522.pdf

226  The promotion, protection and enjoyment of human rights on the Internet. United Nations General Assembly, 27
June 2016. No. A/HRC/32/L.20 Available: https://documents-dds-ny.un.org/doc/UNDOC/LTD/G16/131/89/PDF/
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Secondly, the State also has the obligation to introduce the necessary measures for
ensuring access to the Internet. However, does it mean that the right to the Internet
should be considered as being a person’s fundamental right? And, if so, should it
be deemed to be a new fundamental right or is it only an element in specifying the
already existing fundamental rights?

It has been argued that there is no need to envisage a new right to the
Internet access since this fundamental right already exists and is to be derived
from Article 19 of the International Covenant on Civil and Political Rights,
which provides that everyone has the right to hold opinion without interference
and the right to freedom of expression.?” Namely, the future development of
technologies had been taken into consideration while drafting this international
document.”® However, this does not mean that the right to the Internet access is
considered to be an independent fundamental right. Rather, the Internet is linked
to classical fundamental rights, most often to the right to the freedom of speech,
the principle of legal equality or the principle of the protection of human dignity*?,
considering it a form of exercising this fundamental right*.

Also the European Court of Human Rights in its judicature has examined the
Internet access in connection with the right to freedom of expression, defined in
Article 10 of the European Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter — the Convention). Namely, the Court has
noted that, although Article 10 of the Convention does not impose an obligation
upon the State to ensure the Internet access to everyone, nevertheless, the Internet
plays an important role in exercising the right to receive information, included in
this Article.”!

The Latvian Constitutional Court, in turn, in a case related to the prohibition
for a convicted person to use a computer to continue studies for acquiring higher
education, has noted that a computer with the Internet connection may be
recognised as being an instrument for exercising a person’s fundamental right

to education, included in Article 112 of the Satversme [Constitution]. Namely,

227  Jason M. Tenenbaum. Is There a Protected Right to Access the Internet? Int'l J. Const. L. Blog, June 6, 2014. Available:
http://www.iconnectblog.com/2014/06/is-there-a-protected-right-to-access-the-internet

228  Bagak Cali. The Case for the Right to Meaningful Access to the Internet as a Human Right in International Law. Book: The
Cambridge Handbook of new human rights. Recognition, Novelty, Rhetoric, Cambridge University Press, 2020, p. 278

229  Internet access as a fundamental right. Exploring aspects of connectivity, European Parliamentary Research Service,
2021, p. 9.

230  Pollicino O. The Right to Internet Access Quid luris? Book: The Cambridge Handbook of new human rights. Recogni-
tion, Novelty, Rhetoric, Cambridge University Press, 2020, p. 265

231 See, for example, Judgement by the European Court of Human Rights of 19 January 2016 in Case “Kalda v. Estonia”,
Application No.17429/10, Para 45, and Judgement of 17 January 2017 in Case “Jankovskis v. Lithuania”, Application
No0.21575/08, Para 55.
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the Court concluded that the possibility to use a computer, as well as the Internet
access was a way, in which actually the right to education was exercised.**

Several arguments have been used to validate the opinion that a new
fundamental right of the Internet access is not necessary because, the Internet, as
to its meaning and nature, allegedly, cannot be the object of fundamental rights
but is only a tool for exercising other rights, e.g. the right to freedom of speech.”
Moreover, it is contended that the right to the Internet access does not have such
value as to allow recognising it as a person’s fundamental right.>**

Vinton Gray Cerf, one of the Internet’s fathers, also has expressed his opinion
regarding a person’s right to access the Internet. In his opinion, technologies may
serve to ensure fundamental rights; however, as such they cannot be an object
of fundamental rights. It is erroneous to grant to any technology, inter alia, the
Internet, such value that would allow it gaining the status of fundamental rights.
He compared the Internet to a horse, arguing that, formerly, to lead a proper life
it was important that a person owned a horse. However, this did not mean that
a person had the right to a horse. On the contrary, a person had the right to a life
worthy of human dignity, and a horse, among other things, served to ensure it.”

Likewise, it has been argued that such new fundamental right is not necessary
because its content is not sufficiently clear, moreover, in practice, it might be
impossible to ensure this right due to economic considerations.**

However, an opinion to the contrary also has been expressed, i.e., that the
content of fundamental rights is shaped also by the measures that facilitate exercise
of these rights.**’” Digitisation of society, economy, politics and culture proves that the
Internet is not a temporary phenomenon but rather — contemporary reality, playing
an important role in exercising fundamental human rights.* Moreover, the Internet
offers significantly broader possibilities and it cannot be compared to other means

of communication.”” However, the need for such new fundamental right is mainly

232 Judgement by the Constitutional Court of the Republic of Latvia of 24 October 2019 in Case No. 2018-23-03, Para 11.3.
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substantiated by the fact that, in the digital age, there are numerous fundamental
rights that cannot be exercised in full scope, unless access to the Internet is ensured.
The right to access the Internet is important in decreasing inequality, caused by the
digital divide, thus, ensuring protection of human dignity.*** Only if access to the
Internet is ensured, everyone’s sense of being needed by their State, of being able to
realise one’s creative potential, adopt decisions and participate fully in the life of the
State and society is fostered.

It is self-evident than any discussions regarding the need for new fundamental
rights focus on human dignity because human dignity and the value of each
individual is the core of fundamental rights. Namely, all fundamental rights are
founded upon human dignity.** In specifying the principle of human dignity, the
Constitutional Court has recognised that human dignity is a constitutional value of
Latvia. In an independent and democratic State governed by the rule of law, which
is unconditionally vested in each human being and the State is obliged to ensure
to everyone the possibility to create such life that is worthy of human dignity.*2
a democratic State governed by the rule of law must ensure that each inhabitant has
incentives to become involved in the life of society and the State.?*

However, the specification of the principle of human dignity is constantly
influenced by the changing real life, development of society and digital technologies.
If the principle of protection of fundamental human rights, included in the
Satversme, is no longer able to ensure protection of human dignity then there are
grounds to consider that a new fundamental right is needed. In other words, if the
state’s obligation to ensure the Internet access cannot be derived by specifying the
content of fundamental rights, which are already included in the Satversme, then,
to protect human dignity, a new fundamental right, envisaging a person’s right to
access the Internet, would be necessary.

The Constitutional Court has already drawn the legislator’s attention to the fact
that due to the development of legal relations between technologies and members
of society, legal regulation may become outdated and, finally, even infringe upon
aperson’s fundamental rights and it might be necessary to review it.*** In other words,

the legislator and other branches of State power, involved in the legislative process,

240 Ibid.
241 See, for example, Judgement by the Constitutional Court of the Republic of Latvia of 5 March 2019 in case No. 2018-
08-03, Para 11.

242 See, for example, Judgement by the Constitutional Court of the Republic of Latvia of 25 June 2020 in Case No. 2019-
24-03, Para 17.1., and Judgement of 9 July 2020 in Case No. 2019-27-03, Para 23.3.

243 Judgement by the Constitutional Court of the Republic of Latvia of 16 July 2020 in Case No. 2019-25-03, Para 11.1.
244 Judgement by the Constitutional Court of the Republic of Latvia of 11 October 2018 in Case No. 2017-30-01, Para 19.
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should follow the development of society and its needs, caused by the evolving
area of technologies and should look for a solution to these new legal relations that
would be compatible with the Satversme. This obligation of the legislator is linked
to the constitutional axiom, included in the first sentence of paragraph four in the
Introduction to the Satversme: Latvia as a democratic State governed by the rule
of law is based on human dignity and freedom, as well recognises and protects
fundamental human rights.

At the same time, if such right to access the Internet were envisaged,
specification of its content would be the greatest challenge. Clearly, the content of the
state’s obligation first of all would consist of the obligation to ensure the respective
infrastructure — accessibility of computers and appropriate software to those who,
for various reasons, did not have access to it.

However, it should be taken into consideration that the right to access the
Internet by far does not mean only access to appropriate infrastructure but also
the possibility to use the Internet actually and substantially. This aspect, in turn,
is closely related to inhabitants’ digital skills, comprising the skills to use the
possibilities provided by technologies, as well as knowledge of how to use them
safely, for example, the ability to examine, filter and assess information, as well as be
more resilient against manipulations. Updating of these skills and knowledge on all
levels of education may help in forming more just, cohesive and inclusive society.**

A matter of similar complexity is whether the State is obliged to ensure to
a person an unlimited right to access the Internet. Democracy, sustainability
and respect for human rights and fundamental freedoms are interconnected and
mutually enhancing values.**® The fundamental principle is that persons may
exercise their rights in compliance with their substance, which means using them
in good faith. A person’s fundamental rights may not be exercised to turn against,
for example, the fundamental rights of other persons and values of a democratic
State.* However, the Internet creates actually unlimited possibilities for interaction,
creating a challenge to find the right balance between competing values. Namely,
abuse of the right to the freedom of expression may cause hate speech or violation of
a persons right to inviolability of private life, or infringement of other fundamental

rights, included in the Satversme. Likewise, the Internet may be used as a means
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for manipulating society, jeopardising values of a democratic State. Therefore, to
specify the content of the state’s obligation to ensure access to the Internet, it is

important to find reasonable solutions for diminishing such threats.

Conclusion

Development of digital technologies influences the specification of the principle
of human dignity, which is the core of all fundamental rights. Thus, if the state’s
obligation to ensure access to the Internet cannot be derived by specifying the content
of fundamental rights, already now included in the Satversme, a new fundamental
right, envisaging a person’s right to access the Internet, would be required to protect
human dignity. Therefore the optimum mechanism for ensuring a person’s right to

access the Internet is introducing amendments to the text of the Satversme.
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Heiki Loot

Justice of the Supreme Court of Estonia,

Member of the Constitutional Review Chamber

Thank you very much to the speakers for the interesting and thought-
provoking presentations and congratulations to Latvia on the centenary of the
Constitution as well as on the 25 anniversary of the Constitutional Court. Judge
Ms Irena Kucina summarised in an excellent manner arguments for and against
the right to the Internet. Estonia is sometimes considered a country where new
technology is widely used. We do not invent new technology, rather we try to
use it as much as possible. It was wonderful to hear how well Ms Kucina put the
arguments in favour and against the special fundamental right to the Internet.
As to taking a position between an optimistic view and a more pessimistic or
a “gloomy” view on the question of whether we have a need to modernise our
constitutional or international framework of fundamental rights, I must admit that
I find myself in a quite difficult position. Reflecting on my country’s experience,
I am afraid to say that my position tends to be rather an advocate of one side than
being a judge in this matter.

This year my country is celebrating the 30™ anniversary of the Constitution.
In this period the Constitution has been amended five times, the second chapter of
the Constitution on the fundamental rights and freedoms has remained untouched

since its adoption in 1992.
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However, from time to time we see a revival of debates over the question of
amendingthe Constitution in order tobringitintoline with the changed circumstances
or if its dynamic interpretation should be preferred. At least so far, the latter option
has prevailed and been considered to work even in the era of modern technology
and even in the case of Estonia where we try to use new technology as much as
possible. The fact that the European Convention on Human Rights (hereinafter - the
Convention) served as a source of inspiration for the Estonian Constitution certainly
plays a part in this, as well as the case-law of the European Court of Human Rights is
widely used in interpreting the provisions of the Estonian Constitution. It is known
that the wording of the Convention has not made its application to the changed
circumstances significantly more difficult - it can be considered as the cornerstone
of the Convention doctrine that the Convention is a living document.

The consensus needed to change an international human rights instrument
is difficult to achieve. The same can be said about the domestic constitutional
framework. Moreover, constitutional amendments are not protected from being
made for short-term political gain. For this reason, the permanence of the
Constitution has been considered a value worth protecting and an important part
of the constitutional culture.

Last time it was in 2018, when a group of constitutional law experts in
Estonia proposed to supplement the catalogue of fundamental rights with some
new fundamental rights. The report of experts found that although the case-law
on fundamental rights so far had managed to fill all the gaps in the Constitution,
largely with the support of the Convention and the Charter of Fundamental Rights
of the EU, the clarity and modernity of the Constitution were values in themselves
that also expresed the constitutional culture.

Probably inspired by the EU Charter of Fundamental Rights, the experts
proposed to insert a new fundamental right to the protection of personal data to the
Estonian Constitution. Until now it has been protected through the fundamental right
to privacy. The experts also proposed to replace the present right to confidentiality
of messages sent or received by post, telegraph, telephone or other commonly used
means with a more general right to confidentiality of communication. It was meant to
protect more effectively the metadata of communication, like facts of communication,
which until now have been considered to be a part of the protection of privacy. Please
note that mentioning of word “telegraph” in the Constitution was not an issue at all.

However, it is doubtful whether in a complex world the modification and

reclassification of existing fundamental rights will contribute to legal clarity.
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In the plurality of legal systems, where the same values are protected by at least
three sets of norms (domestic, EU and international), it is perhaps naive to hope
that implementation problems will disappear when these sets of norms are changed.

Therefore a need to create so-called new fundamental rights should be viewed
with some caution. Upon closer look they may turn out to be only a specification of
the so-called old fundamental rights or a pre-condition or means for their realization.
Especially, this seems to apply to a right such as the right to the Internet. The Internet
or, more precisely, a functioning Internet connection is first of all a means through
which it is possible to exercise other fundamental rights, for example the right to
information, the right to education, the right to go to court, or the right to vote.

Apparently, no one wants to protect one of the many communication methods as
such at the level of the Constitution. Even in the era before modern technologies we did
not ask whether the Constitution should include the right to a pen, paper or a printing
press, without which the exercise of fundamental rights would not be possible.

Thus, it seems that what we are talking about when we talk about the right
to the Internet is rather a right not to be deprived of the rights guaranteed by the
Constitution due to the lack of access to the Internet, or a right that the realization
of fundamental rights without the help of the Internet would not be excessively
complicated.

So, as you could see, my position is more that of a lawyer defending one of the
views and, perhaps somewhat surprisingly, it comes from the country where we try
to be ahead in the use of modern technology, but lawyers still have their feet on the

ground in this matter.
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a political choice or a matter
of fundamental rights?

- in recent years, several national
courts (e.g. the courts of France,
the Netherlands and Germany) have
assessed whether the measures taken
by states have been sufficient to
prevent climate change and whether
a person has the fundamental right
to require a State to take the necessary
measures to ensure environmental
sustainability; similar issues are
relevant in a number of cases that
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Court of Human Rights. These rulings
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the courts’ jurisdiction

- arelated topic is the normativisation of
the right to a benevolent environment
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President of the Supreme Court of the Netherlands, Endowed

Professor at Vrije Universiteit Amsterdam

State Sovereignty, Environmental Sustainability
and Judicial Decision Making

1. Introduction

The programme introduces this session by naming judgments of several courts,
e.g., in France, Germany and the Netherlands, about legal connections between
human rights and State obligations with regard to the reduction of the effects of
climate change on environmental sustainability. In this introduction, it is stated
that these judgments raise questions about the role of the courts in environmental
sustainability and the limits of the courts’ jurisdiction. The introduction relates these
questions to the topic of the normativisation of the right to a benevolent environment.

The constitutional current and future challenges of environmental
sustainability, indeed, raise quite some questions. At first sight, the title of this
session, “Environmental sustainability: a political choice or a matter of fundamental
rights?”, maybe seems to stimulate us to take a black-and-white approach to law
and politics. However, matters of fundamental rights are generally intertwined with
political choices. My approach to the topic of this session is as follows. I will address

three topics of a legal nature with potential significance for the sustainable availability
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of natural resources for mankind. These topics are State sovereignty, fundamental
rights (also called human rights) and the position of courts. Their common legal

nature is essentially the need for a fair balance between rights and duties.

2. State sovereignty
2.1 Independence and interdependence

There are 195 sovereign states on this planet that are recognized by the United
Nations, of which 193 are a member State of the United Nations. This amount does
not include territories and country-like geopolitical entities in the world without
such recognized sovereignty.***

By way of recognition of sovereignty, public international law acknowledges
mainly that a sovereign State exercises control over its territory and is free to allocate
national powers, to make national political choices and to act autonomously as
a subject of public international law on the international level in the world. Ian
Brownlie called sovereignty and equality of states the basic constitutional doctrine
of the law of nations.?* The United Nations is based on the principle of the sovereign
equality of all its members (Article 2 of the UN Charter). Although a sovereign
State is constitutionally independent, history shows that sovereign independence
cannot be considered as an absolute or static concept. For instance, long before
public international law obtained its current position in the world, constitutional
independency was not able to prevent that diseases spread to different State
territories by people or animals moving around. Furthermore, Albert Camus told
already in 1947 in his novel La Peste the story that a life-threatening disease does
not disappear through the State’s hermetic sealing of a community. The connection
between independence and mutual dependence or interdependence of States is
obvious, in for instance, the development of contemporary law of armed conflict or
topics of migration. Ultimately, State sovereignty is dependent on mankind.

The dynamic nature of State sovereignty enables States to exercise their
sovereignty functionally and to take continuous responsibility both on the national
and the international level. To this end, States have various instruments at their
disposal. On the international level, often used instruments are the cooperation
with other subjects of public international law and entering into bilateral and

international treaties, containing rights and duties, that the parties have agreed to.

248  See the Political Map of the World, www.nationsonline.org.

249 lan Brownlie, Principles of Public International Law, Oxford: Oxford University Press 1998, p. 289.
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250 underlines the fundamental role of

The Vienna Convention on the Law of Treaties
international treaties as a source of international law and as a means of developing

peaceful cooperation between nations.

2.2 Environmental dependence and interdependence

With regard to their environmental dependence and interdependence, states
have increasingly taken on obligations, in addition to their sovereign right to deal
with the environment on the State territory.

In 1972, the Declaration of the United Nations Conference on the Human
Environment®' was the first world conference to make the environment a major
issue. This Declaration stated as the first Principle:

“Man has the fundamental right to freedom, equality and adequate conditions
of life, in an environment of a quality that permits a life of dignity and well-being,
and he bears a solemn responsibility to protect and improve the environment for
present and future generations. (...)”

This 1972 UN Conference addressed the environment as an issue of international
concern. The conference was an incentive for the international dialogue on the
conservation and sustainable use of air, water and other natural resources.

In the interdependent world, multilateral treaties followed in which the
management of the planet’s natural resources were the key. Nico Schrijver argues that
these treaties do not diminish the role of the sovereign State but use sovereignty as
an organizational principle for the realization of certain universal norms and values,
like the common management of the sustainable availability of natural resources for
mankind.?? He mentions the 1982 Convention on the Law of the Sea (UNCLOS),*?
also called the “World Constitution of the Oceans’, entered into force in 1994.
Under this convention, member states have obligations in accordance with their
responsibility for the sustainability of the global marine environment, whereas the
International Tribunal of the Law of the Sea (ITLOS) is competent to address their
responsibilities and obligations. Nico Schrijver also mentions the 1992 Convention
on Biological Diversity,>* entered into force in 1993. It obliges states to ensure the

sustainable use of the environment for the sake of biological diversity (the variability

250 Convention of 23 May 1969, entered into force on 27 January 1980. United Nations, Treaty Series, vol. 1155, p. 331.
251 https://www.un.org/en/conferences/environment/stockholm1972

252 Nico J. Schrijver, State Sovereignty in the Planetary Management of Natural Resources, Environmental Policy and Law
51(2021), p. 13-20.

253 UNCLOS and Agreement on Part XI - Preamble and frame index
254 https://www.cbd.int/convention/
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among living organisms from all sources, including ecosystems). This convention
defines sustainable use as “the use of components of biological diversity in a way and
at a rate that does not lead to the long-term decline of biological diversity, thereby
maintaining its potential to meet the needs and aspirations of present and future
generations” (Article 2). This convention strikes a balance between the right of States
to exploit their own resources pursuant to their own environmental policies and
their duties to ensure that no harm is caused to the environment and to contribute
to the conservation and sustainable use of biological diversity.

These conventions contributed to the development of the principles of due
care and harm prevention and the precautionary principle with regard to natural
resources. Just like the introduction in today’s programme assumes, they show
that political choices are a matter of sovereign States as far as environmental
sustainability is concerned. However, they also show that political choices may have
a legally binding effect. Under international law, they may lead to the acceptance and
acknowledgment of rights and duties of sovereign states. Public international law
supports member States of international treaties on the environment in combining
sovereignty and mutual dependence concerning a sustainable environment, inter alia
by principles of international law like the precautionary principle and the principle
of intergenerational equity. It is common ground that the global marine environment
and biological diversity offer basic living conditions for mankind and that smaller or
larger damages somewhere may cause major and even irreversible damages elsewhere.
Constitutional law of the European Union** also acknowledges the importance of
environmental sustainability. Article 37 of the Charter of Fundamental Rights of
the European Union®* says that “a high level of environmental protection and the
improvement of the quality of the environment must be integrated into the policies of

the Union and ensured in accordance with the principle of sustainable development”.

2.3 State sovereignty and public international law on climate change
The 1992 United Nations Framework Convention on Climate Change (UNFCCC)

entered into force in 1994.*” This Convention has near-universal membership.

255 Koen Lenaerts, Piet van Nuffel and Tim Corthaut, EU Constitutional Law, Oxford University Press 2021, p. 1.

256 Charter of Fundamental Rights of the European Union of 7 December 2000, Official Journal 2000 C364/1, proclaimed
again on 12 December 2007, Official Journal 2007 C303/1. In the Lisbon Treaty, the Charter was given the same legal
value as the Treaty on European Union (TEU) and the Treaty on the Functioning of the European Union (TFEU). See
about the Charter for instance: Koen Lenaerts, Piet van Nuffel and Tim Corthaut, EU Constitutional Law, Oxford Univer-
sity Press 2021, paragraphs 25.005-25.007.

257  https://unfccc.int/process-and-meetings/the-convention/what-is-the-united-nations-framework-convention-on-cli-
mate-change
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The ultimate objective of the Convention is to stabilize greenhouse gas
concentrations “at a level that would prevent dangerous anthropogenic (human
induced) interference with the climate system.” It states that “such a level should
be achieved within a time-frame sufficient to allow ecosystems to adapt naturally
to climate change, to ensure that food production is not threatened, and to enable
economic development to proceed in a sustainable manner.” Industrialized countries
are expected to do the most to cut emissions on home ground, as they are perceived
as the source of most past and current greenhouse gas emissions. Mitigation (by
reduction of greenhouse gas emissions and minimizing caused damage) and
adaptation (by adjusting to the consequences of climate change) are the focal
points of the Convention in counteracting the effects of climate change. However,
the Convention only asks countries to adopt policies and measures against climate
change and to report periodically. The 1997 Kyoto Protocol to the UNFCCC, entered
into force in 2005, sets binding greenhouse gas emission reduction targets for 37
industrialized countries and economies in transition and the European Union, in
accordance with agreed individual targets.>*®

In 2015, the Paris Agreement,”” entered into force in 2016, was the next legally
binding international treaty on climate change. The goal of the Paris Agreement is
to limit global warming to well below 2, preferably to 1.5 degrees Celsius, compared
to pre-industrial levels. To achieve this long-term temperature goal, countries aim
to reach global peaking of greenhouse gas emissions as soon as possible to achieve
a climate neutral world by mid-century.

The Paris Agreement is a binding agreement in the multilateral climate change
counteracting process with a common goal for states to mitigate climate change
and adapt to its effects. Contrary to the Kyoto Protocol that imposes greenhouse
gas emission reduction targets, the Paris Agreement calls for voluntary national
action plans for the reduction of the emission of greenhouse gas. These are called
“nationally determined contributions” or NDCs. The Paris Agreement provides
a public register for NDCs, obliges parties to share information regularly about the
achievement of NDCs and organises a dialogue with support of experts between the
parties about the results in light of the agreed objectives.

The Paris Agreement is legally binding for the parties on the one hand and

respects national sovereignty on the other hand. It lacks legal coercion and provides

258  https://unfccc.int/kyoto_protocol

259  https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
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mechanisms for the enforcement of the targets in the NDCs like international
cooperation, transparent exchange of information, monitoring and the encouragement
of such soft law mechanisms, apart from technical and financial mechanisms.

In 2021, the NDC Synthesis Report, synthesizing information from the latest
NDCs of the 191 Parties to the Paris Agreement, showed that states must redouble
efforts and submit stronger, more ambitious national climate action plans if they
are to achieve the Paris Agreement goal of limiting global temperature rise by 2°C—
ideally 1.5°C—by the end of the century.*®

3. Fundamental rights and environmental sustainability

John Knox describes that the effort to apply human rights to climate change
began a decade before the adoption of the Paris Agreement and culminated in the
Paris Agreement itself. He mentions resolutions, reports and statements within
the area of international cooperation providing that States have generally accepted
the idea that human rights are relevant to climate change.” The preamble the
Paris Agreement explicitly expresses this idea. It takes into consideration that
“parties should, when taking action to address climate change, respect, promote
and consider their respective obligations on human rights, the right to health, the
rights of indigenous peoples, local communities, migrants, children, persons with
disabilities and people in vulnerable situations and the right to development, as well
as gender equality, empowerment of women and intergenerational equity”.

According to Knox, it is a clear key point in the Paris Agreement that human
rights obligations with relevance for climate change rest on States and that States
should respect, promote and consider these obligations when taking action to
address climate change.*” Indeed, the international community generally does not
deny that human rights are relevant to climate change.

Both human rights of individuals and groups and international obligations of
States regarding the sustainable use of the environment are based on international
law. Results of scientific research about climate change show clearly that climate
change is life-threatening for mankind and, more generally, for living creatures of

the current and future generations.

260 https://unfcce.int/process-and-meetings/the-paris-agreement/the-paris-agreement

261 John H. Knox, The Paris Agreement as a Human Rights Treaty, in: Dapo Akande, Jaakko Kuosmanen, Helen McDer-
mott, Dominic Roser, eds., Human Rights and 21st Century Challenges: Poverty, Conflict, and the Environment, Oxford
University Press 2020, p. 324-329.

262 John H. Knox, The Paris Agreement as a Human Rights Treaty, in: Dapo Akande, Jaakko Kuosmanen, Helen McDer-
mott, Dominic Roser, eds., Human Rights and 21st Century Challenges: Poverty, Conflict, and the Environment, Oxford
University Press 2020, p. 330.
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However, the territorial and material scope of protection of human rights
is subject to legal debate, as well as the question which human rights are at stake
with regard to climate change. The fact that climate change was not yet seen as
a problem when human rights treaties were created after the Second World War,
does not justify excluding new threats to the existing human rights from the
protection of the human freedom and human dignity of the people, for which
protection human rights treaties were developed. In essence, one could argue
that many issues in international law depend on whether life is sustainable at
all. If territories cannot be inhabited due to flooding or if human life is suddenly
ended by natural disasters, there is little point in having detailed rules on many
other matters.**

Nonetheless, this leaves open how human rights relate to the obligations
that States have undertaken under international law in order to counteract the
effects of climate change. As long as States would comply with those obligations
in such a way that their efforts result in the necessary mitigation and adaptation
of greenhouse gas emissions and in a sustainable use of natural resources, human
rights issues would perhaps be less decisive in the debate about climate change.
However, as I already mentioned, it has been reported that the efforts of States
are not strong enough to achieve the Paris Agreement goal of limiting global
temperature rise by 2°C - ideally 1.5°C - by the end of the century. It is not
surprising that, given the risks of climate change, people have started to seek
access to national and international courts. Under these circumstances, courts
are facing questions about the relationship between human rights and State

obligations with regard to climate change.

4. The position of courts with regard to environmental sustainability
Cases about climate change submitted to courts by individuals or groups
against State powers like governments concern different environmental issues, like,
for instance, reduction of greenhouse gas emissions, access to information, human
rights, protecting biodiversity, etc.”** In this context, the role of the judge is to decide

on the particular dispute as presented by the parties.”®

263 J. Klabbers, International Law, Cambridge: Cambridge University Press 2021, p. 297.

264 See, forinstance, http://climatecasechart.com/non-us-climate-change-litigation/

265  See, for instance, about the dispute in the case of the Foundation Urgenda against the Dutch State (Judgment Dutch
Supreme Court 20 December 2019, ECLI:NL:HR:2019:2007 (English translation)): Dineke de Groot, Speech (Toespraak
seminar) “Complexity and the public role of civil courts in health and environmental matters” (22 april 2022); Dineke de

Groot, Lecture at a conference held by the Cour de Cassation and the Conseil d'Etat in Paris on climate, the citizens,
the law, the judges (21 May 2021).
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Although the European Convention on Human Rights (ECHR) does not
explicitly mention the right to a healthy environment, the exercise of some of its rights
may be breached through harm to the environment and exposure to environmental
risks. There is currently a substantial amount of case law of the European Court of
Human Rights (ECtHR) on environmental matters.*

The judgment of the Dutch Supreme Court, pronounced in December 2019
in the case of The Foundation Urgenda against the Dutch State, allowed to retain
the order which the District Court issued to the State and which was confirmed
by the Court of Appeal, directing the State to reduce greenhouse gases by the end
of 2020 by at least 25% compared to 1990. Pursuant to Articles 2 and 8 of ECHR,
the Court of Appeal can and may conclude, according to the Supreme Court, that
the State is obliged to achieve that reduction, due to the risk of dangerous climate
change that could have a severe impact on the lives and welfare of the residents of
the Netherlands.**’

Similar cases are pending or have been decided in countries all over the
world. As mentioned in the programme, there have, for instance, been climate
cases in France and Germany. In February 2021, the Administrative Court of
Paris recognised the legal responsibility of the French State for its contribution
to the climate crisis.”®® In France, this case is referred to as LAffaire du Siécle. In
March 2021, the German Bundesverfassungsgericht expressively mentioned future
generations in relation to the protection of life and health against the risks posed
by climate change.**

When one takes a look at the three judgments I just mentioned, it might seem
that, on the basis of States’ political choices to enter into international treaties and
agreements, as well as the vast amount of research on the environment, there is such
a major consensus on the subject that a national or international court will have the
appropriate tools to decide cases on environmental sustainability.

A court may, however, have limited space for manoeuvre in such cases.
One of the questions that may arise is — towards whom a State party binds itself
by entering into an international treaty on environmental matters. From the

traditional perspective of public international law, the State party that accepts the

266 See for instance the ECtHR factsheet on environment and the ECHR: FS_Environment_ENG (coe.int)

267 Dutch Supreme Court 20 December 2019 (the State of the Netherlands/Stichting Urgenda), ECLI:NL:HR:2019:2007
(English translation). Please also refer to the news item on the Dutch Supreme Court website: Dutch State to reduce
greenhouse gas emissions by 25% by the end of 2020 - Hoge Raad (in English).

268 Tribunal administratif de Paris 3 February 2021, 1904967, 1904968, 1904972, 1904976/4-1.
269  Bundesverfassungsgericht 24 March 2021, BvR 2656/18, ECLI:DE:BVerfG:2021:rs20210324.1bvr265618.
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rights and duties of states laid down in a treaty, apart from eventual reservations,
does so towards other states that become a party to that same treaty. From a national
perspective, a State, entering into an international treaty, does so on behalf of the
people the State power represents. However, this does not mean that individuals
or groups have an immediate right to force the State to fulfil its international
obligations. The concept of State sovereignty includes whether an individual or
a group may directly claim rights on the basis of international treaties.

Moreover, in our current global and interdependent society, States may not
be the only duty bearers, and individuals not the only right holders: the presence
and influence of multinational companies, international institutions, public interest
groups, and a revaluation of the environment and non-human creatures may have
significantly altered traditional views on fundamental rights.

Other factors that could impact the space in which a court operates are debates
on the extent to which the environment is endangered, as well as on who should be
providing a remedy against climate change.

Another complication might be that States themselves generally do not
cause the majority of greenhouse gas emissions or pollution. Degradation of the
environment is usually caused by companies and individuals, even though they are
not the duty bearers within the traditional international law system.*”

The current situation on environmental matters has a much larger variety
of actors. Nevertheless, as I mentioned earlier, human rights obligations still
rest on States. Moreover, I noted that State sovereignty cannot be considered as
an absolute or static concept. It may be altered by new developments and needs.
States are the ones who can be expected to respect, promote and consider human
rights obligations when taking action to address climate change. As such, even in
our current interlinked world with pressing global problems and a wide variety of
actors, States still represent the main organizational principle to realize norms and
values through political choices. Such realization might come in unconventional
ways, such as exchange of information, monitoring and soft law mechanisms.*”*

Eventually, traditional and innovative enforcement mechanisms might
contribute to normativisation of the right to a benevolent environment, inside and
outside regular international legal frameworks. What such mechanisms and the

changing landscape of actors will mean for the role of the national and international

270  J. Klabbers, International Law, Cambridge: Cambridge University Press 2021, p. 281-282.
271 Ibid.
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courts, in deciding on human rights of current and future generations, is a major
current event that we are actually witnessing.

Despite these developments, in cases on environmental matters courts will —
just like in any other case - have to display impartiality and independence, and act
in a competent and benevolent way. As such, it will be up to the courts to decide
cases on environmental matters considering the available tools and knowledge,
relying on their experience with doing justice, and operating within the smaller or

larger space of manoeuvre which is available.
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Intoduction

Environmental rights are in vogue. The former UN Special Rapporteur on
Human Rights and the Environment has repeatedly called for the recognition of
a global right to a healthy environment. Noting that over 80 percent of the members
of the UN have legally recognized such a right in some form, the current Special
Rapporteur has recommended the recognition of this right at the national legislative
or constitutional levels as good practice (A/HRC/43/53, 30 December 2019). The
CDDH - The Steering Committee for Human Rights at the Council of Europe —
is currently discussing whether to adopt an additional protocol to the European
Convention on Human Rights (ECHR), containing a right to a healthy environment.
A global movement in favour of the normativisation of the right to a benevolent
environment is undoubtedly in full swing.

Beyond this, there is a expanding recognition of the environmental dimensions
of established fundamental rights. This has resulted from the growing body of
knowledge and understanding on how deeply connected human wellbeing and

environmental integrity are.

276



This year, climate change seems to have had a particularly strong impact. Just
last month (August), the European Drought Observatory reported that Europe was
currently experiencing its worst drought in 500 years! Not only does this threaten
food security, in Europe, but it also threatens energy security by compromising
hydropower generation.

Climate change is here. The latest IPCC report makes it clear: the influence of
humans on climate change is scientifically proven and we must do everything we
can to prevent the impending catastrophe in the coming decades.

In the face of insufficient action by States in regards to their contribution
towards climate change, there has been a rise in climate litigation. Citizens
are filing lawsuits against State actors (and, in some cases, also against private
companies) on the grounds that States have done too little to reduce greenhouse
gas emissions. Rights-based climate litigation is perhaps the ultimate example to
test the thesis that environmental sustainability is a matter of fundamental rights
and not politics.

My presentation today will consider the appropriate role of the judiciary
when faced with climate litigation based on fundamental rights. Should courts
avoid engagement with the issues arising in such litigation because they are

a ‘matter of politics™?

Structure

I have structured my presentation as follows.

First, I will try to explain why climate lawsuits arise in general, and what the
common arguments are against courts taking up these lawsuits.

Second, I will then highlight some special challenges for courts dealing with
climate cases.

And last but not least, I would mention some particular problems for the

European Court of Human Rights (ECtHR) in dealing with climate cases.

Part I: Climate Litigation
I start with the following question: Why do these climate litigation cases occur?
There are several reasons:
1. Many people feel existentially threatened by climate change. They claim that
their right to private and family life, the prohibition of ill-treatment and,
ultimately, their right to life are being violated.
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2. These claimants have the impression that the climate gets too little weight in
the political opinion-forming process and that States are paralyzed by short-
term thinking and economic interests.

3. In many countries, there are no binding standards for climate protection.

On top of all this, at the international level: We have little binding law on
climate protection, and we have no international body that could verify compliance
with these standards, so we have no International Climate Court.

In simplified terms, we are confronted with the following situation: Great need
for action, low density of normative requirements and lack of political avenues for
accountability.

As a result, more and more individuals are invoking human rights before
national and international bodies in order to challenge climate inaction. This is
where it starts to get exciting because the question arises whether courts are up to
this task. In the political and scientific arena, a heated debate has arisen around the
question of whether courts should decide these climate lawsuits.

What are the most common arguments against climate lawsuits?

1. Courts are not democratically legitimized and, therefore, should not decide

such cases.

2. Human rights are not climate protection rights.

3. Since there are too many different interests at stake and complex scientific
evidence that judges are not in a position to appreciate, Courts are
overwhelmed by this type of cases.

4. It is up to the legislative branch to deal with climate change.

The firstargument supposes that, in a democracy, many issues may be subject to
reasonable disagreement amongst the public, it is for the population to resolve them
through political process. Since judges are not elected by the public, they cannot
decide such matters. This argument is an all-round attack against courts that denies
the courts’ function in a constitutional democracy. It is unreasonable to await the
resolution of “reasonable disagreement” amongst the demos during periods of on-
going infringement of fundamental rights. Courts, thus, fulfil an indispensable task
of protecting rights whilst the political process is in motion, rather than subverting
the political process.

As for the second argument, that is probably correct. Human rights, especially
as they were adopted after the Second World War, were primarily intended to
protect individuals from direct State interference. Climate change was not even

an issue in the 1950s and 1960s. However, all human rights bodies have emphasised
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that human rights must be interpreted in a contemporary manner and that people
must also be protected against new forms of threat.

The third argument against climate action also has some merit. Indeed, we
are confronted with many different interests when it comes to climate lawsuits.
And judges are not scientists or economists. But are these problems so unusual for
courts? No, it is the same in other areas, think of modern reproductive medicine.
There, too, a fair solution has to be found between very different interests. Courts
can and in many cases have creatively used the adversarial process, evidentiary
rules, and powers to make use of independent experts to understand complex
scientific information.

And finally, as to the last argument: yes, it is up to the political branches
to define concrete solutions to complex problems surrounding environmental
sustainability — such as what is the sufficient extent and fair manner to mobilize
resources to address climate change, fair enough. But what legal steps are possible to
individuals who claim that the legislator has not fulfilled its task of protecting them

from the effects of climate change? Then the only option is to go to court.

Part ll: Challenges to the Courts

If we start from the premise that courts will and must deal with these climate
cases, then we must also acknowledge that they have a difficult role to play. They
are walking a tightrope where, on the one hand, they have to assume responsibility
for human rights, but on the other hand, they must not make decisions that are too
activist, otherwise they endanger their legitimacy.

Climate cases raise difficult threshold questions. I will give just a few examples

Standing: Who has the standing to bring a climate case? We are all affected
by climate change in some way. In jurisdictions where courts cannot accept actio
popularis, are climate cases doomed to fail? While some individuals may be
specially affected, their vulnerability can only be appreciated in the relative sense —
such that we can always find others who are more vulnerable. For instance, children
generally might be specially affected, but not when compared with children living
in environmentally sensitive areas. So drawing the line that separates claims by
persons with clear locus standi on the one hand, and actio popularis may not be easy.

Extra-territorial conduct and emissions: There is then the question of the
limits of court’s jurisdiction rationate loci (spatial jurisdiction). The effects of climate
change on the local population are a consequence of not just local greenhouse gas

emissions but also extraterritorial emissions. To what extent can courts exercise
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jurisdiction over the extra-territorial conduct of governments and extra-territorial
effects of the government’s local conduct?

Substantiation of claim: What is the extent of substantiation required for rights-
based climate claims to be admissible? Apart from identifying the relevant rights and
how they are affected by climate change, should the applicant also demonstrate the
insufficiency of State response to climate change at the admissibility stage?

Apart from these questions of entry, which are not trivial to answer, there are
also quite difficult questions on the merits.

Climate Science: First, while IPCC Reports are an important and authoritative
source of information, they are not prescriptive on the steps that the international
community as a whole or individual States must take. The scientific evidence
purporting to identify the minimum burden that must be taken by each State to fight
climate change is not value-neutral. It is based on assumptions about the minimum
level of development that developing countries are entitled to, and the responsibility
of developed countries for historical emissions. Do any legal sources tell us which
values the scientific evidence can and cannot be based on?

Minimum burden. Related to this, is the second question - How should courts
ascertain whether the Governments climate targets conform to the minimum burden
that human rights law requires them to take up? What is the legal salience of historical
emissions of developed countries? While on the one hand, it may be argued that
historical emissions should notlead to responsibility because at the time, climate change
was not a known phenomena - on the other hand, it may be argued that responsibility
may be based on the fact that developed and emerging economies are continuing to
benefit from the gains attached to their historical emissions in today’s time.

Causation: Third, how should the courts temper their legal test of causation
to accommodate for uncertainties in the forecast? Is the precautionary principle of
environmental law a relevant tool for appraisal of evidence in human rights cases?

Loss and damage: Last but not least, how will the courts deal with climate
related loss and damage? Is this damage compensable? If so, how will such calculation
be informed by fundamental rights? Human rights law may fail to answer questions
such as, what is the lost value of an ecosystem damaged by rising temperatures? How
do we account for the spectrum of vulnerabilities of different sections of populations,
who may be affected by a range of different climate-related environmental events?

You see, the questions are difficult. But this does not mean that courts should

not develop answers. They should resolve them step by step.
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Part Ill: Climate Litigation before the ECtHR

Several climate cases are pending before the ECtHR Grand Chamber. All eyes
are eagerly watching Strasbourg. It is almost as if humanity is expecting a salvation-
promising judgement from the ECtHR. It will be some time before we get that far.
But I would like to warn against excessive expectations.

This is because the issues that arise for national courts also arise in a similar
form for the ECtHR. But there are also other problems. I will give a few examples:

Jurisdiction: First, can we interpret the concept of ‘jurisdiction’ under Article 1
ECHR to conclude that member States are responsible to all individuals affected by climate
change globally? Can individuals outside Europe claim protection under the ECHR?

Exhaustion: What are the requirements for the exhaustion of domestic
remedies in the case of a global problem whose victims are situated across different
Council of Europe Member States?

Applicable law: How should the ECtHR deal with the fact that it “only” has
to apply the ECHR, which says nothing about climate change? The ECtHR is in
a tricky situation as the 27 Council of Europe Member States who are also EU
members will likely argue that if they are following EU Climate law and policy and
are therefore cannot be violating ECHR; assessing the sufficiency of EU Climate
law or inquiring into EU member states’ of compliance with EU Law is beyond the
Court’s mandate.

Victim: Is there an inter-temporal dimension of climate justice, as well as
an inter-local one? Can people in other regions of the world invoke the lack of
climate protection measures in Europe?

Attribution and responsibility: How will the ECtHR define responsibility in
this context? As said, states have been “legally” emitting CO? for decades. Is there
a historical responsibility of industrialised countries that the ECtHR must take into
account in the balancing of interests?

Equality: Do we have to recast the principle of equality and the prohibition of
discrimination so that we can create climate justice?

Margin of appreciation/subsidiarity: Lastly, should the ECtHR avoid applying
the margin of appreciation doctrine in these cases in assessing the ambitiousness of
State climate targets, considering that State authorities have always underestimated
what emissions reduction targets they are capable of meeting? How could a climate
change judgment be reconciled with the subsidiary role of the ECtHR vis-a-vis the

Member States?
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Part IV: Conclusion

There is still a long way to go for the courts on the national and international
level. Those who expect the courts to realise climate justice are likely to be
disappointed. Courts are not the right addres when they have to propose solutions
to problems affecting society as a whole. When it comes to compensating for socio-
economic inequalities or establishing distributive justice between the global North
and South, the courts are likely to be overwhelmed. Nevertheless, I am convinced
that the courts will play an important role in addressing the climate crisis. They will
always be able to answer specific questions that are important for legislators and

governments. Only together can we solve this epochal challenge.



Anita Rodina
Judge of the Constitutional Court of the Republic of Latvia

Interaction between the Principle

of Sustainability and Environmental Protection
in the Jurisprudence of the Constitutional Court
of the Republic of Latvia

Introduction

Undeniably, the sustainability principle is filled with relevant content in
every branch or area of law, in which courts apply it. And, although sustainability
continues to comprise new areas and sectors (the Constitutional Court has referred
to sustainability, for example, in reviewing cases pertaining to higher education®’?,

the legislative process®”?

, drafting the State budget*#, and taxation policy*”®), one
cannot deny that dealing with environment-related issues has laid the foundation
for this principle in contemporary constitutionalism. Moreover, the central axiom
of sustainability (balancing of diverse interests and the interests of generations)

reveals that the environment and issues related to it constitute an integral part of

272 Judgement by the Constitutional Court of the Republic of Latvia of 7 June 2019 in Case No. 2018-15-01, Para 14.1.

273 Judgement by the Constitutional Court of the Republic of Latvia of 6 March 2019 in Case No. 2018-11-01, Para 18.4.1;
Judgement by the Constitutional Court of the Republic of Latvia of 6 March 2019 in Case No. 2018-11-01, Para 18.1.

274 Judgement by the Constitutional Court of the Republic of Latvia of 7 May 2021 in Case No. 2020-40-01, Para 8.2.
275  Judgement by the Constitutional Court of the Republic of Latvia of 19 October 2017 in Case No. 2016-14-01, Para 26.
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sustainability and its central axis because it is environment that is one of the main
preconditions for human existence.?’¢

In my speech, by exploring the interplay between the environment and

sustainability, I will:

- first and foremost, draw attention to the concept of environmental
constitutionalism that is not used extensively in the Latvian legal science
but is known and can be found and clarified by analysing the Latvian
Constitution - Satversme;

- secondly, underline, very briefly, some procedural aspects to understand
when and how the Constitutional Court can get involved in dealing with
issues of environmental protection;

— thirdly, point to the Constitutional Court’s conclusions that reflect the
gearing between sustainability and the environment or how these two
values are linked in jurisprudence. More precisely — how the sustainability

principle is applied in examining some environment-related matters.

1. Environmental constitutionalism
Modern constitutional theory describes constitutions as living instruments.*”’
This characteristic includes, inter alia, a constitution’s openness to new ideas and
concepts. Sustainability and environmental protection have been introduced into
constitutions relatively recently. However, as studies have shown:
-1in 2021, 41 % of the constitutions in the world refer to future generations*%;
— approximately 20 countries””” have included directly, expressis verbis, the
term “sustainability” or “sustainable development”;
— whereas the constitutions of dozens of countries — more than 70 - refer to the
necessity and significance of environmental protection.*
When examining the Latvian Constitution in connection with environmental

issues and sustainability, two aspects need to be highlighted.

276  Kamal H. Evolving principles of sustainable development and good governance. In book: Sustainable Development
and Good Governance, Ginther K., Denters E, de Waart P. J. I. M. (Eds.), Netherlands: Springer, 1995, p. 17.

277  Letsas, G. The ECHR as a living instrument: Its meaning and legitimacy. In book: Fallesdal A., Peters B., Ulfstein G.
(Eds.), Constituting Europe: The European Court of Human Rights in a National, European and Global Context. Cam
bridge: Cambridge University Press, 2013, p. 106.

278  Araijo R., Koessler L. The rise of the constitutional protection of future generations. https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3933683, p. 10.

279  James R., Daly M., Daly E. Ten Good Practices in Environmental Constitutionalism that can Contribute to Sustainable
Shale Gas Development. In book: Energy, Governance and Sustainability. Jaria-Manzano J., Chalifour N., Kotzé L.J.
(Eds.), Cheltenham, UK, Elgar Publishing, 2016, p.40.
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The first aspect

The Satversme’s catalogue of fundamental rights - in particular Article 115 -
defines the subjective, directly applicable right of everyone to live in a benevolent
environment, by providing information on the state of the environment and by
taking care to preserve and improve it.?*!

In revealing the content of this article, the Constitutional Court has recognised
that the fundamental right established therein provides for the State’s obligation to
protect a person both from activities actually ongoing, which may pose a threat
to human health or the environment, and from such activities anticipated in the

future.®

This finding is undeniably in line with what is known in the jurisprudence
of the European Court of Human Rights and the Court of Justice of the
European Union as the precautionary principle. In accordance with this principle
environmental protection is not limited to protection against imminent dangers
and the elimination of consequences that have already occurred, but also to the
mitigation of possible negative consequences in the future.?®’

Moreover, the term “everyone’, used in Article 115 of the Satversme,
encompasses not only the interests of present generations, but also the interests of
future generations to live in a benevolent environment, which must be respected
when deciding on environmental issues.***

Namely, the Constitutional Court, in revealing the content of Article 115 of
the Constitution, has taken into account the core of the sustainability concept —

respecting the interests of the present and future generations.

The second aspect

The Satversme in particular with regard to environmental matters, urges
everyone to be responsible, as well as uses strico sensu the term “future generation”

The third sentence in the fifth paragraph of the Introduction to the Satversme
sets out: “Each individual takes care of [..] the common good of society by acting
responsibly toward other people, future generations, the environment, and nature.”
Obviously, this reflects an individual’s obligations in society towards the values
listed, and responsible treatment is not only refraining from actions but also

positive or even proactive actions.?® It can be said that the essence of environmental

281  The Constitution of the Republic of Latvia. https://www.saeima.lv/en/legislative-process/constitution

282  Judgement by the Constitutional Court of the Republic of Latvia of 17 January 2008 in Case No. 2007-11-03, Para 13.1.
283 Judgement by the Constitutional Court of the Republic of Latvia of 17 January 2008 in Case No.2007-11-03, Para 20.1.
284 Judgement by the Constitutional Court of the Republic of Latvia of 24 September 2008 in Case No. 2008-03-03, Para 17.1.
285  Judgement by the Constitutional Court of the Republic of Latvia of 18 October 2018 in Case No. 2018-04-01, Para 20.
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sustainability has been reflected in the Introduction to the Constitution, which
prohibits a person from acting in a way that could jeopardise or seriously encumber
the life of future generations.”

This elaboration in the preamble allows concluding that the Constitution of
the Republic of Latvia, undoubtedly, has joined those modern constitutions that
have committed themselves to and defined not only environmental protection but
also the purpose of protecting future generations and sustainable development as
the leitmotif within the general national development, which is directly reflected in
the last paragraph of the Introduction.

The concept of “environmental constitutionalism” **” is known in legal science,
which also means that constitutional-level legal provisions pertain to environmental
protection, ecology, or nature.?

In Latvia, environmental constitutionalism is attributed to:

— first, a particular fundamental right - the right to live in a benevolent

environment,

- secondly, the sustainability principle that, undoubtedly, comprises also

environmental protection and environmental sustainability.

The existence of such a system of values, including environmental
constitutionalism within a state makes the protection of this system essential.

Therefore, the matter of legal remedies, inter alia, the Constitutional Court, needs

to be highlighted. Further on, indeed, very briefly about some procedural aspects.

2. The possible legal remedies

Access to court is one of the most important aspects of environmental
constitutionalism. It is general knowledge that more cases come before courts in
countries with more open access to court, which is important not only for protecting
the fundamental rights of the particular applicant but can also be beneficial for
society as a whole.

The Constitutional Court can become involved in and deal with matters related
to environment and sustainability, firstly, respecting the limits of its competence. Le.,
the Constitutional Court resolves the so-called disputes regarding legal provisions

and its competence is defined in law.

286  Levits E. lzversts Satversmes preambulas iespéjama teksta piedavajums un komentars. Levits E. Valstsgriba. Idejas un
domas Latvijai 1985-2018, Riga: Latvijas Véstnesis, 2019, 648.Ipp.

287 See, for example, Weis L.K. Environmental constitutionalism: Aspiration or transformation? International Journal of
Constitutional Law, Volume 16, Issue 3, July 2018, pp. 836-870.

288 O’Gorman R. (2017). Environmental Constitutionalism: a Comparative Study. Transnational Environmental Law, 6(3), p. 438.
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As regards the Constitutional Court’s competence or, more precisely, whether
the Constitutional Court might refrain from reviewing a legal provision, examination
of the constitutionality of which had been entrusted to it by the legislator, inter
alia, such that, for example, comprises an environment-related matter (e.g., very
sensitive), it must be noted that the Constitutional Courts current jurisprudence
has allowed the legal science to derive one principle of utmost importance - the
principle of comprehensive competence. This means: if the dispute falls within the
Constitutional Court’s competence the Court may not refuse to arbitrate this dispute.

Secondly, the Constitutional Court may not start proceedings on its own
initiative. An application is needed.

Undeniably, it is the non-governmental sector that is very important in the
protection of environmental rights.” Therefore the question of how to facilitate the
possibilities of exactly these legal persons in constitutional legal proceedings is always
relevant. Since bringing actio popularis before the Constitutional Court is not permitted
these persons must prove, inter alia, a violation of their, i.e., this non-governmental
organisation’s, fundamental rights. If a non-governmental organisation holds that
a legal provision clashes with environmental interests then this could be the case of
a violation of their right to live in a benevolent environment. The Constitutional Court
has developed special criteria for proving the violation in such cases. To prove the
violation of the rights of such a legal person, the aim of the legal person’s activities is
taken into account, it must have been established in compliance with all requirements
and must beactive in the process of drafting the contested legal regulation. Substantially,
the Constitutional Courts approach (as well as that of administrative courts) complies
with the so-called Aarhus Convention*’, more precisely - its development has been
based on the ideas of this Convention, which imposes upon the state, inter alia, the
obligation to create an effective system of environmental protection, at present the
Constitutional Court being part of it in Latvia.

The Constitutional Courts competence, pursuant to which it can examine, for
example, legal acts on spatial planning, international agreements (also a priori), gives to
the Constitutional Court the possibility to “speak” about environmental matters through
its rulings. Moreover, open access, of a kind, for the so-called non-governmental sector
creates extensive possibilities for participation in resolving, in particular, environmental

matters. In addition, participation is an essential element in ensuring sustainability

289 Berny N., Rootes Ch. Environmental NGOs at a crossroads?, Environmental Politics, 2018, Vol.27, No. 6,pp. 947-972.

290 The United Nations Economic Commission for Europe Convention on Access to Information, Public Participation in Deci-
sion-Making and Access to Justice in Environmental Matters. https://unece.org/DAM/env/pp/documents/cep43la.pdf

287



which, as noted in science, ensures greater equality and legitimacy.*”!

However, there is one more important aspect of environmental law (and not
only in it) - the so-called preventive aspect. Namely, the thesis can be upheld that
the possibility of litigation, also before the Constitutional Court, forces the states to

be cautious, inter alia, in adopting legal regulation that applies to the environment.

3. Interaction between environment and sustainability in the
Constitutional Court’s jurisprudence

Although there are not many cases, reviewed in already 26 years of the
Constitutional Courts existence, in which interaction between environment and
sustainability can be found, nevertheless,anumber of essential findings have crystalised.

Jurisprudence clearly indicates that sustainability always requires the balancing
of diverse interests (environmental (societal) and those of the owner). Because
sustainability is based on integrated and balanced development.**

Three issues can be highlighted in the Constitutional Court’s jurisprudence, in

the resolution of which the sustainability principle has been used.

Agricultural area

The land is Latvia’s wealth, inter alia, agricultural land, which, in view of the
importance of food in daily life, is a very important resource. This truth is proven
by the events in the country affected by war.

The Constitutional Court has acknowledged that agricultural land is not only one
of the most important resources for the national economy but also has a significant
impact on the benevolent living environment, is important natural wealth, and
a valuable economic resource.”* Being aware of the importance of this resource, the
Constitutional Court has noted that, to maintain and preserve such land exactly for
the future generations, also appropriate requirements regarding its cultivation should
be advanced. Thus, this principle must be respected in setting the requirements.

The Court has underscored that the obligation to ensure the preservation of
agricultural land follows directly from the sustainability principle and includes,
tirstly, effective use and cultivation of it and, secondly, envisages preservation of the

biological diversity, characteristic of Latvia.

291 Judgement by the Constitutional Court of the Republic of Latvia of 14 February 2003 in Case No. 2002-14-04, Para 3 of
the Findings.

292 Burgess J., Clark J. Practitioner evaluations of participatory processes in environmental decision making. In book:
Governing Sustainability. Adger W.N., Jordan A. (Eds.), Cambridge University Press, 2009, p. 159.

293 Judgement by the Constitutional Court of the Republic of Latvia of 19 December 2017 in Case No. 2017-02-03, Para 20.
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The Court, applying the sustainability principle in conjunction with the right
to property, has explained that, pursuant to this principle, a person must take care
of the use and cultivation of land and preservation of it for future generations and it
is in the interests of the entire society.

It follows from the above that respecting the interests of all generations
is the central leitmotif in using agricultural land. Moreover, analysis of the data
provided by climate change scientists, which were presented by French researcher
Valerie Masson-Delmotte at a recent conference, show that agriculture is directly
endangered by climate change, which highlights even more the obligation to treat

this resource responsibly.

Territorial or spatial planning

The Constitutional Court has applied the sustainability principle in reviewing
cases related to spatial planning. It is logical since sustainability as a criterion in
spatial planning has been recognised in the majority of European states.”* Namely,
sustainability not only determines the main guidelines for the future use of an area
but also provides the opportunity for complex solutions to environmental, cultural,
social and economic issues, balancing the interests of a person and society.**

In Latvia, spatial planning issues are mainly delegated to local governments.

The Constitutional Court recognised already in 2003 that, in reviewing a local
government’s discretion in the area of spatial planning, compliance of the spatial
planning procedure with its main task, i.e., complex balancing of the interests of
private persons with the possibilities of sustainable development for the respective
area, must be taken into account. If only the economic growth of the said area was
to be considered, without taking into account distinct natural and other values, it
would lead to an unlawful outcome.**

At the same time, the Constitutional Court has also emphasised that the
Satversme (Article 115) a priori does not envisage preservation of the existing
environment and does not prohibit from implementing projects related to economic
interests. The principle of sustainability does not require placing, in spatial planning,
environmental interests above economic and social interests; however, it requires

taking these interests into account as equally important.”” Namely, currently,

294 Judgement by the Constitutional Court of the Republic of Latvia of 24 September 2008 in Case No. 2008-03-03, Para 17.2.
295  Judgement by the Constitutional Court of the Republic of Latvia of 30 January 2004 in Case No. 2003-20-01, Para 8.2.

296  Judgement by the Constitutional Court of the Republic of Latvia of 9 March 2004 in Case No. 2003-16-05, Para 5 of
the Findings.

297 Judgement by the Constitutional Court of the Republic of Latvia of 24 September 2008 in Case No. 2008-03-03, Para 17.2.
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adevelopment policy that balances the need to facilitate economic growth and improve
the quality of everyone’s life with the need to preserve the natural environment for
future generations complies with the model of sustainable development.*®

This allows concluding that the local government is obliged to conduct
comprehensive assessment of the particular situation and decide on the best
solution for the society, inter alia, by involving interested parties, as well as
considering the opinions expressed by them and substantiating the chosen
solution for development.”” Only such a solution for development that has been

comprehensively assessed and substantiated can be deemed to be sustainable.’®

Renewable natural resources

Today, sustainability goes hand in hand with sustainable energy.

As the Court has pointed out, Latvia must fulfil two equally important
and complex tasks: promoting economic growth and, thus, increasing the social
welfare, as well as decreasing the greenhouse gas emissions, by introducing energy
efficiency measures, environment-friendly technologies and replacing fossil fuels
with renewable energy resources.’”!

In this regard, for example, a finding follows from the Constitutional Court’s
jurisprudence that the establishment of wind farms and production of energy in
wind farms (thus - using renewable natural resources) is directed at public welfare*”
and, thus, both the development of the Latvian energy sector and its energy
independence are facilitated.*®

Reviewing the constitutionality of another matter related to renewable
resources, i.e., the obligation of small hydroelectric plants to pay the natural
resources tax, the Constitutional Court, in particular, with regard to sustainability,
has emphasised the importance of water as a resource, requiring states to encourage
water users to utilise the resource efficiently. The State, in establishing a tax like
this, has attempted to make the functioning of small hydroelectric stations more
effective and more environment friendly, as well as, insofar possible, has made the
effort to facilitate the introduction of more modern technologies in their operations

and identify the environmental impact of small hydroelectric stations. In other

298  Judgement by the Constitutional Court of the Republic of Latvia of 6 July 2009 in Case No. 2008-38-03, Para 9.1.
299  Judgement by the Constitutional Court of the Republic of Latvia of 9 October 2014 in Case No. 2013-19-03, Para 15.1.
300  Judgement by the Constitutional Court of the Republic of Latvia of 3 May 2011 in Case No. 2010-54-03, Para 12.1.1.
301 Judgement by the Constitutional Court of the Republic of Latvia of 24 February 2011 in Case No. 2010-48-03, Para 6.1.2.
302  Judgement by the Constitutional Court of the Republic of Latvia of 3 May 2011 in Case No. 2010-54-03, Para 9.2.
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words, the obligation to pay the tax is aimed at sustainable use of environmental

resources, which complies with the ideal of sustainability.***

4. Conclusion

I think we can agree with the doctrinist Lowe who has said that ensuring and
achieving sustainability is, first and foremost, in the hands of decision-makers,
meaning by it the government and the parliament. There is no need to wait for court
rulings to bring this ideal of sustainability.

At the same time, also courts, within the framework of their competence and
in view of the constitutional importance of sustainability, must ensure that the
sustainability principle is respected.

However, irrespective of the function that each institution fulfils, it is important
to respect the coexistence of the human being and environment in one’s work and
thoughts. Today, we cannot abandon such collective values as, for example, morality,
life, equality, solidarity, co-existence.**

Finding the right balance between satisfying the interests of current generations
and protecting the interests of future generations and those matters that determine
our daily lives will always remain as the greatest challenge for all.

Sir David Attenborough has said that climate change is the greatest threat to
global security.*®

In addition, we all encounter highly challenging geopolitical circumstances
that might make access to natural resources more difficult. However, today, our
daily life is inconceivable without these resources.

This means that public institutions, already now, are forced to look for urgent
solutions to satisfy daily needs.

At the same time, satisfying the needs of today should not have an adverse
impact on the environment. Because we, the current generation, are responsible
before the next generation for our every decision.

Let us and our future generations always have the possibility to live in

a benevolent and safe environment!

304 Lowe V. Sustainable Development and Unsustainable Arguments. In Book: Boyle A., Freestone D. (Eds.), International Law
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Joao Pedro Caupers

President of the Constitutional Court of the Republic of Portugal

Environmental Sustainability: a Political Choice
or a Matter of Fundamental Rights?

1. The difficulty of the issue lies, for me, in the impossibility of the alternative,
at least in light of the Constitution of the Portuguese Republic (CPR). In fact, the
provision devoted to the issue — Article 66 — demands an answer that is doubly
affirmative, rather than disjunctive:

- on the one hand, paragraph 1 of the provision treats the environment as the
object of a fundamental right — the right to the environment, including it in
the catalogue of economic, social and cultural rights;

- on the other hand, paragraph 2, together with other provisions of the CPR
(Articles 9(e), 81(a), (j) and (1), 90, and 93(1)(d)), outlines the essential
teatures of public environmental policy, based on principles such as those of
prevention, international cooperation, collective participation, liability, and
information and publicity.

2. As regards the fundamental right to the environment, it may require both

positive and negative behaviours on the part of the State. In other words, it both

precludes the State from involving itself in activities likely to harm or degrade
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the environment, and requires that the State promote actions contributing to
an improvement of environmental quality.

However, the fundamental right to the environment does not solely concern
the State: individuals and companies are also under an obligation to comply with it.

To that extend, both are also under a fundamental duty to protect the
environment, notably, by abstaining from behaviours, both active and omissive, that
may harm it.

3. The collective defence of the environment is an essential aspect of its
protection.

This requires the existence of operative instruments ensuring and regulating
the role of collective entities and groups of individuals in defending the environment.
Among these instruments, one should highlight the right to procedural participation
and the right to popular action.

The former is part of administrative procedure and ensures participation in
that procedure prior to the issuing of an administrative decision. The goal is to reflect
in it the values and goals of environmental protection, influencing public decision
makers, and seeking to prevent them from adopting decisions that may harm the
environment, either due to error, inaccurate information or insufficient pondering.

The latter operates at a later stage. One is now faced with a damage — either
actual or on the verge of occurring - to environmental quality. From a procedural
point of view, this is a mechanism that dispenses with the usual requirements of
procedural legitimacy, encompassing a more or less extensive group of individuals
who, because they maybe affected in the future by the consequences of environmental
degradation, receive from the legislator a sort of warrant to file an action seeking
environmental protection.

It should also be noted that these individuals do not have to be motivated by
exclusively altruistic or solidary reasons, and may ask the court for - and be granted
by such court — compensation for individual financial damages.

4. Article 66 of the CPR also incorporates the concept of sustainable development.
Its subparagraph (d), by committing to the State the task of “promoting the rational use
of natural resources, by safeguarding their capacity of renewal and ecological stability,
and respecting the principle of solidarity between generations, reflects that concept. It
is about seeking to ensure that the present generation does not unrestrainedly consume
the resources of our planet, thereby risking the survival of future generations.

5. I imagine that, listening to these words, you may be wondering whether my

court has been confronted with a public initiative similar to the one that the German
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Constitutional Court had to analyse and judge concerning the sufficiency or
insufficiency of the measures adopted by the German legislator to achieve the goals
regarding global warming®”.

That has not happened.

But, if it does, what will the decision be?

I, of course, have no powers of divination. I can only make a prudent prognosis.

I suppose that, save in extreme cases that are highly unlikely to occur, it will
be very difficult to extract from the basic principles of a public environmental
policy already referred above - prevention, international cooperation, collective
participation, liability,and information and publicity - sufficiently precise indications
for the legislator, capable in themselves of determining that an environmental policy
drawn by such legislator is contrary to the CPR.

In fact, the margin afforded by the Constitution to the legislator is wide,
and, thus, it is easy to imagine a variety of measures that would comply with
constitutional provisions: prevention may be more or less intense and careful,
collective participation may be delineated with more or less broadness, liability may
be more or less objective, without the constitutional imperative being impaired.
The scope of legislative discretion is considerable. I cannot imagine the Portuguese
Constitutional Court declaring a law unconstitutional based on the fact that it
deemed that the provisions therein did not allow certain environmental goals to
be effectively pursued - for example, the creation of nature reserves and parks in
a sufficient number.

But I may be wrong, of course.
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Rajko Knez

Judge of the Constitutional Court of the Republic of Slovenia

Environmental Sustainability: a Political Choice
or a Matter of Fundamental Rights?

Introduction
The number of climate change actions filed in courts is increasing worldwide.3%®
While the procedural approaches differ somewhat, there are questions concerning
the decision-making powers of courts (separation of powers principle). The trias
politica is a difficult issue. Where are the limits of this principle, and where are the
borders of the political question doctrine? Can or/and should judges adjudicate on
the setting of (precise) guidelines for climate protection, and on what legal basis?
“How far” can they go’? The courts” decisions in this regard are radical on the one
hand and restrained on the other. Therefore, I would like to discuss the following:
- The justiciability of claims or the role of the courts, including, inter alia,
a look at the past regarding the role of the Court of Justice of the European
Union (CJEU) in the development of environmental law (this includes trias

politica and implicitly the political question doctrine);

308  Climate cases with human rights as a basis continue in earnest in different national contexts worlwide. Almost one year
ago, around 1,800 lawsuits filed worldwide. In the USA more than 1,400 lawsuits, in Australia around 115, in Great
Britain around 74, and in Germany around 10 lawsuits at that time.
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— in short locus standi or who is (can be) entitled to file such claims;
- the use of substantive law applied by the courts and limitations (self-
restraint) in adjudicating.
—_—

A lot has been written about whether climate change actions can be adjudicated
by courts, mostly deciding upon requests for governments to do more and to be
more effective in protecting the environment, ensuring better conditions for health.
Climate justice can broadly be defined as actions addressing injustices against the
entire ecosystem (humans merely being one element). Pro and con arguments are
discussed among scholars. From the examples (judgements) so far, we learned
that the decisions have certainly contributed to more (profound) discussion, more
significant commitment, greater intensity, etc. However, climate change is an issue
that concerns the existence of current and future generations. I believe these are
questions concerning national constitutional law, conventions and the Charter of
Fundamental Rights of the European Union.>*” To me, it is not arguable that the
courts should have a say about our fundamental security. However, the question is,
where are the limits of courts’ powers (and the effects of their decisions)?

This question is not easy to answer. However, it should not be overlooked that
humankind, especially after the Second World War, began to threaten the environment
more than ever before and degraded it the most in less than an individual’s lifetime.
The (sole) desire for economic prosperity (starting in this era) has long neglected
the environment. This is not a disputed fact. It is not only recognised by scientific
literature but also by environmental policy programs,®'® the Intergovernmental Panel
on Climate Change (IPCC), etc.

Learning from History

These facts were recognised already in the 70s and 80s.3"" However, I want to
stress that they were not identified only by the European Commission (EC) but
also by the CJEU. The CJEU gave momentum and a strong impulse to integrate
environmental policy into all EU policies. This is important and should not be

forgotten in today’s discussions of whether the judiciary is competent to adjudicate

309 Similar also J. Stacey, The Constitution of the Environmental Emergency, HART, Oxford, 2018, p. 235-237.

310  C. Hey, EU Environmental Policies: a short history of the policy strategies, available at: http://aei.pitt.edu/98675/1/
environ_policies...pdf.

3N The impetus was the Stockholm Conference in 1972. Since then, i.e., over the last 50 years, we cannot say that prog-
ress has been really effective (it is visible, but not effective). The EC has already taken the position, i.e., before the first
decisions of the ECJ, that this is a task of the EU institutions.
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climate change actions. The CJEU’s efforts to change the path in the (at that time)
European Communities are historical and breakthrough moments.*'?> And looking
back to this era, we can also learn that the CJEU left the particularities (how
an integrated environmental policy shall be achieved) to the executive and legislative

branches (this element will be addressed later on).

About the locus standi

I do not problematise the procedural approach. It differs among jurisdictions
due to the different national rules in this respect. In addition to the diversity of
national regulations, judges can also interpret access to court (more or less) broadly.
For example, the Urgenda Case uses an NGO-friendly approach;®'® the BVerfG**
reminds me a bit of (limited) actio popularis.

I do not think this to be negative. We are dealing with issues that concern
everyone. When we get to the substantive issues, I also believe that assigning a specific
supervisory role to the courts in climate actions (brought against legislatures or
governments in the fight against climate change) is the proper path.>’> But with
significant limitations, as described below.

All eyes are also on the European Court of Human Rights (ECtHR); just like
the national courts, the ECtHR is limited in its powers. The European Convention
on Human Rights (ECHR) is a “living instrument” and can also be such in

a procedural sense.

About the Substance and Legal Review

Although international law is undoubtedly relevant to the issues raised by climate
justice, the means through which to deal with the climate crisis were not embedded in
international law. Even though international conventions adopted the precautionary
principle a considerable time ago, this did not help.3'® Scientific knowledge, indeed,

points to the catastrophic consequences of our past conduct, requiring drastic changes

312 What | have in mind are the first environmental cases like Case 240/83, Association de défense des brileurs d'huiles
usagées (ADBHU) [1985], ECR 531, and Case 302/86, Commission v Denmark [1988], ECR 4607. For a more detailed
analysis | warmly recommend the article of former AG F. Jacobs, nicely describing the mentioned role of the ECJ: The
Role of the European Court of Justice in the Protection of the Environment, Journal of Environmental Law (2006), Vol
18, No. 2, p. 185-205. The approach to integrative environmental policy was encouraged by environmentally cons-
cious countries, which probably also wanted those less conscious to not have economic advantages.

313 The Dutch legal system allows collective actions and | personally believe that there is an open procedural path for the
enforcement of substantive rights from the ECHR.

314 Decision No. 1 BvR 2656/18 et al., dated 24 March 2021.
315 Climate lawsuits are an outlet for the complainants who want to take appropriate action in the light of scientific predictions.

316 Environmental protection requires the use of the precautionary principle. Protecting the environment is a high goal that
should be given precedence.
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inindustry and population. Demarcating politics and law is always difficult, sometimes
rather tricky; however, it is possible and should be done correctly (lege artis). Even if
something is an original political issue, this does not entail that it cannot be the subject
of legal review. Also, constitutional law has occasionally already been reproached for
conducting legal reviews of a political nature.

The increasing number of norms of environmental protection law, both at the
national and international levels, does not mean that these are also effective.3'” For
example, the UN Framework Convention on Climate Change, the Kyoto Protocol, the
Paris Agreement, relevant customary law, etc., form the framework of international
climate protection legislation, but - more importantly - there is a lack of significantly

clearer, more precise, and enforceable material commitments by individual States.

The Limited Role of Law

The most crucial question, I think, is whether there is a surmountability
between fundamental and human rights on the one hand and climate protection on
the other. Human rights law was not designed to tackle a crisis on the scale of climate
change. Despite the often-uncomfortable relationship between the climate crisis
and international human rights law, the two phenomena greatly overlap. Climate
change is a global issue, while fundamental human rights are about defending the
rights of individuals against the State. Yet such exciting developments, nevertheless,
point to the ability of the law, including human rights law, to be relevant and hold
governments accountable for inadequate climate mitigation policies.

However, even in the case of successful climate lawsuits, no specific violation
of the law (statutes) is often mentioned. In addition, it is not about remedy in
compensation payments or in rem restitution, but mostly only a “global contribution
to climate protection” is awarded. We might therefore be critical of the success
of climate lawsuits: Even if the plaintiffs are successful, the courts’ decisions lack
concrete consequences. Therefore, the question of the operative provisions of the
judgement is also important. This leads me to the essence of my reflections.

In environmental law, principles and general rules play a significant role.
They indicate the direction of legislative and other actions. On their own, however,

they are not enough. They illuminate the path, but it must also be “walked”

317 For more about the effectiveness of Environmental law, see S. Maljean-Dubois, The effectiveness of Environmental
law: a Key Topic, in: S. Maljean-Dubois (ed.), The effectiveness of Environmental law, Intersentia, Cambridge, 2017,
p. 1-10. Especially for the normative point of view, see O. Mcintyre, Changing Patterns of International Environmen-
tal Law-Making: Addressing Normative Ineffectiveness, in: S. Maljean-Dubois (ed.), ref. cited, p. 187-220. See also
M. Prieur. C. Bastin, Measuring the Effectivity of Environmental Law, Peter Lang, Brussels, 2021.
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(i.e. implemented). Implementation in the field of environmental protection law is
problematic. The devil is in the details.

Moreover, the law as such, i.e., legal science alone, does not solve these details.
This is crucial. Details are the subject of other sciences, mainly natural and technical
fields, but also economics. Law does not play the original and most crucial role in
this regard. Quite the opposite. There are many results in environmental law that
only technical, natural, and economic sciences can attain. In other words, the range
of law is limited by a very interdisciplinary nature of complex technical rules in
this vibrant, challenging and constantly burgeoning field. Environmental issues are
complicated in almost every way. Therefore, the courts cannot be effective, even if
they would have the competences to regulate these details. On the contrary, they
must display self-restraint, as explained later. Therefore, a question of effectiveness
is also present.

Let us proceed in the envisaged order and first discuss the fact that the courts
skip the above-mentioned difficult path, which must correspond to the principle
of integration. The role of the latter is enormous. Environmental policy is, namely,
not just something additional but an integral part of a lot of different policies,
vertical and horizontal measures, various combinations and emphases, an upgrade
to different other policies (like social policy), economic instruments, where the
neo-liberal wave and the command and control approach meet, etc. All this is
easier for political decision-makers. It is impossible to derive from constitutions
or conventions a concrete duty of protection requiring particular actions and rules.
The establishment and normative enforcement of the protection concept are left to
the legislature and the executive.

Courts simply cannot decide on numerous issues concerning this
implementation path (their lack of requisite knowledge is only part of the problem).
Let me illustrate; this path is like a puzzle or dominoes. The puzzle must be
assembled to become a picture at all. And one domino can topple all the rest. The
courts’ decisions will never be able to deal with puzzles and dominoes. If they do,
they would not only cross the limits of their competences (the trias politica), but
they could quickly cause dysfunctional situations.

They have only limited options (the holdings of judgments are not articles
that implement economical, technical, and solutions of natural science). Even
though a cut with the “sword of Justitia” might be sharp. It is not only about the
aforementioned comprehensive approach (puzzles and dominoes), but the “sword

of Justitia” can also destroy a business, cause bankruptcies, layoffs, social problems,
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etc. All this must be kept in mind and coordinated. The courts cannot deal with
this; neither will this be the subject of a claim (it would be ultra petitum), nor is
there any discretion similar to the legislative and executive room for manoeuvre
(decision-making®'®). Courts cannot simply derive radical consequences from the
vague standards of, for instance, the Paris Agreement.

319 and other solutions remains unaddressed.

The path of technical, economic,
As a result, the courts decide merely on consequences (i.e., goals in the sense of
emission reductions) without knowing the path necessary for attaining the goal.
Therefore, it can also seem that the courts decide and afterwards do the “fence-
sitting”; the courts do not determine how the decision will be carried out and
executed, what kind of consequences it shall cause, etc. I am reluctant to adopt
(over)ambitious judgements when that is the case.’*® Such judgements might also
be seen as a punishment for the current emergency state of the environment and
unsuccessful political decisions. However, decisions outside the competences
and disregarding the implementation path might not be efficient and might also
decrease the courts’ authority. This is also a reason for self-restraint. Even more in
horizontal cases (against companies that act in accordance with (environmental)
permits and rules).

Therefore, courts can easily be the wrong addressees; climate protection
is a global issue with rather diverse interdisciplinary aspects and great holistic
complexity within the integrated policies. Only society as a whole can negotiate
these. The IPCC requirements demand a massive transformation process. I am
afraid that, let’s face it, this cannot be effectively achieved (only) by the judiciary.

However, although the courts cannot lead social restructuring, they can
participate and contribute. Although it is impossible to derive solutions from
fundamental rights alone, courts can leave enough space for the legislature and
executive to introduce new legal arrangements with adequate protection. In legal
proceedings, the legislature and enforcement authorities must show the courts (the

parties) that they are doing everything in their power to meet the (Paris) climate

318  This broad freedom is possible only to a limited extent in judicial decision-making. States (i.e. The legislature and the
executive authority) have “a wide margin of appreciation” also according to the ECtHR jurisprudence.

319  Environmental policy must not overlook economic players and not consumers.

320  No ambitious judgment on climate protection is a guarantee that society will be willing to follow through. In any case,
it does not seem harmless if we rely too much on relatively simple court rulings instead of the efforts of democratic
persuasion and concrete administrative planning.
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goals (we shall not forget the last EU package - the Green Deal...*?"). Courts
cannot save the world, whether we like it or not. But they can contribute to the
consideration of existing and new laws. Stricter, more coherent, and longer-term
climate protection measures are also necessary, as well as the necessity of transparent
and comprehensive public information about existing and upcoming challenges.
As Ilearned in the discussion at the conference, Ireland‘s Supreme court judge
John MacMenamin, said, I think correctly and wisely, that the main keyword is: “to
define”. The governments shall study and determine what and how can be reached,

and the court shall supervise achievements. I agree.

Lessons from the Past (again)

In addition to the above look into the past (the role of the CJEU), I add another
lesson from history that should also not be forgotten. In the past development of the
environmental policy in the EC/EU, the Member States have limited the EC: they
wanted more decision-making authority and broader application of the principle of
subsidiarity. The EC was overly optimistic in the past that all Member States would
follow it closely and were not in favour of changing the paradigm in favour of the
environment and nature. Today, the EC is no longer so much an initiator or an engine
of those changes but rather a manager of such.3?? These are essential findings for the
court’s actions today: EC proposals were insufficient. Instead, scientific discoveries
and results were more important.*?® Environmental policy that is too complex will
always remain only at the level of rhetoric and principles. On the other hand, being

too ambitious can also be a problem. We have to be grounded and balanced.

Conclusion
Politics shall confront the legal aspects — protecting the right to a healthy

environment for present and future generations.’**

The independent courts
can control the application of the rules adopted to this end and the passivity of

political decision-makers. It is appropriate to point out the necessity of stricter,

321  Important progress has been made with the Green Deal. However, this alone is not enough. | think that we do not
need a debate about the goals, but about the instruments to achieve the goals. It would have to be examined which
instruments actually lead to emission reductions — although numerous countries are currently taking measures, global
greenhouse gas emissions are still increasing.

322 See note No. 3 above. C. Hey, EU Environmental Policies: a short history of the policy strategies, available at: http://
aei.pitt.edu/98675/1/environ_policies...pdf.

323 When we take the scientific findings about climate change seriously, it is clear what a great human task, what a funda-
mental restructuring of industrial societies is needed here. It is doubtful that the judiciary, with its instruments and skills
tailored to the individual’s (fundamental) legal protection, can contribute to this in the end.

324 Nor will the courts be permanently overburdened or paralyzed... as with all cases that have already been decided, the
new ones that follow do not mean a new hearing on the merits.
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more consistent, and longer-term climate protection measures and the need for
transparent and comprehensive public information about upcoming challenges.
As always, the following rule applies: The more leeway there is for governments
and legislators, the more limited judicial discretion must be.** Therefore, courts
must leave enough room for governments and legislatures to apply the principle
of integration (above).®?¢ Thus, the case-by-case cautious approach, knowing
the borders of adjudication. Even if worldwide actions may ultimately be legally
unsuccessful, it is still essential for courts to deal with them. Yet one does not have
to have succeeded in litigating the meaning of a particular right to have triumphed
in reliance upon human rights language. Therefore, to analyse the full impact
of climate litigation, one shall also have a look at the legal outcome and how the

litigation effort shapes political discourse and the policy agenda.®?

325  Also, according to ECtHR jurisprudence, States parties to the ECHR have a considerable discretion regarding the fulfil-
ment of these protection obligations. Human rights obligations under the ECHR — as well as provisions of international
and Union law - could therefore only play an indirect role in determining a state’s duty of care and protection.

326  However, we should also not act like this is a new phenomenon — climate change did not just manifest itself since yester-
day; it has been happening for a considerable time. Art. 3 of the Climate Change Convention, which requires the use of
the precautionary principle, has not been not properly applied, | believe, for a long time. It is time for the courts to draw
attention to this fact. Politics have had a lot of time but failed to use it effectively due to the lack of court supervision.

327  See also A. Daly, Climate Competence: Youth Climate Activism and Its Impact on International Human Rights Law.
Human Rights LawReview, 2022, 22, p. 24.



Sanita Osipova

Professor at the Department of Theory and History of Law,

Faculty of Law, University of Latvia

Concluding remarks

1. Sustainability of Democracy: how to Prevent Threats to Democracy
in a Democratic Way?

Liberal democracy, as opposed to the formal, procedural guarantees,
foregrounded by J. Schumpeter, means that the democratic majority exercises its
power through adopting, interpreting and applying such laws that are subordinated
to the enacted eternal, inviolable fundamental substantive supra-positive values,
implementing the essential guarantees for a democratic State governed by the rule
of law, rather than the current opinions of the majority. This is the substance of
sustainability — continuity for the common good, based upon eternal values.

“Sustainability” is not meant in a technical sense, as usually understood
as merely an economic, social and environmental concept. In the context of
our discussion, sustainability rather applies to resilience and balance, allowing
implementation of democratic values: protecting human dignity while living
in a State governed by the rule of law. Sustainability has turned into one of the
pillars, upon which democracy is based. Therefore, sustainability is linked also

to the concept of militant democracy. Only sustainable democracy is capable
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of existing as a democracy in the future. The new concept allows preventing
mistakes that nations have made historically, by creating liberal constitutions
but failing to include into these instruments that would prevent the possibility of
overthrowing democracy by using the tools of democracy itself. Pursuant to the
current democratic trends in the world, the principle of militant democracy is not
applied merely to protection against the rebirth of Nazism but to a much broader
range of issues that might pose a threat to the democratic order of the State, e.g.,
disinformation. Classical manifestations of a militant democracy are, for example,
legal regulation on hate speech, prohibition of such political parties that act
contrary to the principles of democracy, prohibition of assemblies and processions
aimed at the glorification of anti-constitutional values, criminalisation of some
political organisations, as well as specific requirements set for the candidates of
certain official positions and limited terms in office.

There is no miracle cure for defending sustainability and democracy. Features
characterising democracy - pluralism of political ideas and opinions - is its wealth
but, at the same time, it means the democracy’s capability of self-destruction.
Democratic rights can be used against democracy. If such abuse has to be prevented by
limiting a person’s rights, legal substantiation for such restrictions must be provided.
A militant democracy also must comply with the constitutional requirements to
justify infringement upon a person’s fundamental rights. Restriction of a person’s
democratic rights to defend collective sustainability is like a complex operation that
must be conducted at the right place and at the right time. Our task is to find the
right place and time, which always depend upon the specific circumstances of the
particular case. We are aware that “the rules of the game” of a democratic order are
fragile. Democracy lives in people’s consciousness, it is part of the national culture,
leading to a great diversity of democratic traditions in the world.

In embodying militant democracy, delicate balance must be struck between
the protection of fundamental rights and instances when the rights of an individual
person may be sacrificed, as an exception, to prevent abuse of the democratic order,
i.e., threats to the entire society.

Russia’s unprecedented aggression against the independent State of Ukraine
clearly proves that democracy is not a permanent, stable result but a daily task,
which must be fulfilled, inter alia, in constitutional battles. Currently, the Ukrainian
people are defending not only their democracy but the very existence of their State.
The time and circumstances of war advance new leaders and set new requirements,

inter alia, concentration of power so that the nation could respond swiftly and
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precisely to any new threats. When the Ukrainian people win, will they be able to
return to the form of slow governance of a democratic State? Can we feel sure that
the heroes of today will not be tempted by authoritarianism in the future? That the
people themselves will not ask to derogate from the democratic principle of rotation
of power with respect to the heroes?

That is why we must be vigilant — so that after Ukraine defeats the external
monster, a domestic Leviathan does not take up residence in the home of free
and independent Ukraine. After the war, Ukraine will have to be restored not
only economically but also spiritually, proving that democratic values rather than
authoritarian style of leadership helped to gain victory.

The most important challenge of our time is not climate change, loss of
biodiversity or pandemics. The most important challenge is our collective inability
to distinguish facts from fiction, fake news, manipulation with news, mixing
truth with falsehoods. For the existence of sustainable democracy, the free will of
people, private autonomy, sense of responsibility for one’s State must be reinforced,
embodying spiritual values, defending them against the overwhelming consumerist
mentality and striving for material benefits. Let’s not sell out our motherland and
democratic constitutional values, replacing them with comfort...

The idea was expressed during this panel discussion that “democracy is
threatened by darkness” — spiritual darkness threatens the people’s power because
the ideal subjects of the totalitarian power are people who are no longer able to
differentiate between facts and fiction, the true and the false. To be able to decide on
the matters of State and self-organise, the people must be knowledgeable and active.
The spiritual light will be the one to define the sustainability of a nation and will be

able to come up against threats to democracy.

2. Sustainability of fundamental rights: adapting fundamental rights to
the age of modern technology

A human being is the reason for the State’s existence. A human being is the
key to the State’s success. The State lives in the minds and hearts of the people and
comes under threat if it disappears from therein. Thus, it is only logical that the
second panel focused on fundamental rights that have to protect every person, also
in the age of modern technologies. We all agree that rapid developments in science
and technology have affected our lifestyles. It is sufficient to compare the way we
communicated only 25 years ago with the current century to see the difference.

There are many advantages; technology enables intense human interaction, and
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there is greater potential for transparency and expression. There are, however,
evident risks. The Internet is a tool with many sides to it. The real question is how
humanity uses this tool, by what means, and to what end.

The speakers recalled that, on 1 July 2016, the United Nations Human Rights
Council adopted the resolution “The promotion, protection and enjoyment of human
rights on the Internet”. Following the resolution, international headlines announced
that the United Nations (UN) had recognized the right to the Internet as a human
right and that governments now had to ensure that everyone has access to the
Internet because where there is a right, there is also an obligation. However, the
resolution does not take such a view. Conceptually, the UN Human Rights Council
(UNHRC) sees the Internet as a tool and a new space for human interaction, within
which human rights have to be guaranteed in the same way as offline. But how to do
it? How can the State reach that which exceeds the State’s jurisdiction?

With the growing importance of digital technologies, inter alia, that of the
Internet, in the exercise of a person’s fundamental rights, the digital divide is debated
more often, it is caused by a person’s different possibilities to access the Internet: it
depends upon a person’s means because technologies are not cheap, skills of using them
which need to be updated constantly because technologies are constantly evolving.
Le., the digital divide is not caused merely by the fact that part of society lacks the
means to ensure a computer or Internet connection, it is influenced also by a person’s
age, gender, Internet literacy, and other circumstances, therefore the State must use the
law to bridge the divide, promoting equality and creating an inclusive society.

In the context of fundamental rights, sustainability is closely linked to a person’s
fundamental right to development. Perception of a person’s right to development as
ahuman right and “a comprehensive economic, social, cultural and political process,
which aims at the constant improvement of the well-being of the entire population
and all individuals, based on their active, free and meaningful participation in
development and in the fair distribution of benefits resulting therefrom”, is a certain
shift from an exclusively individual-centred perspective to a more holistic view of
human rights, which embraces global interconnectedness. In the digital world, the
need to protect what was outlined in the Universal Declaration of Human Rights
is affirmed, i.e., that “everyone has the right to education. Education shall be free,
at least in the elementary and fundamental stages. Elementary education shall be
compulsory’, this enshrined every person’s right to development. This is also the
main weapon of militant democracy, which can be exercised only by embodying

fundamental rights.
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We have a good reason to acknowledge that the spread of information and
communications technology has great potential to accelerate human progress, to
bridge the digital divide and to develop knowledge societies. However, this can be
achieved only by subjecting the Internet to the same requirements set by a State
governed by the rule of law, which protect human dignity in the digital environment
and does not allow anonymous players, who manage and decide on information
flow on the Internet, to manipulate the rest of society. Also, the discussions that
evolved in the framework of this panel focused on the way the freedom of speech in
the online world can pose threats to democracy because fake news and propaganda

can be used intentionally to influence voters’ choices.

3. Environmental sustainability: a political choice or a matter of
fundamental rights?

Sustainability unites the development interests of the present generations with
those of the future generations, requiring long-term thinking and actions, being aware
of the fact that choices made today define the future of our civilisation. The greatest
challenge is to find the right balance between meeting the interests of the present
generations and protecting future generations. Currently, climate change as a threat
to global security is the most relevant. However, may courts intervene in the political
decision making? Countries have various experiences — from judicial self-restraint to
judicial activism, implementing interpretation of legal provisions contra legem.

Currently, the situation related to environmental issues involves great variety
of actors: citizens, national- and supranational-level movements of environment
activists, international unions, nation states. However, states continue to bear the
greatest responsibility for meeting human rights commitments also in relation
to environment issues. The speakers underscored that, nowadays, sovereign
independence cannot be regarded as an absolute or static concept because states
exist in a global environment where all face the same environmental problems that
can be resolved only by joining forces.

Therefore the content of the concept of sovereignty may be changed by the
existing development trends and new societal needs. States are expected to respect,
promote and take into consideration obligations in the area of human rights when
introducing measures aimed at preventing climate change. Thus, even in our
current interconnected world with relevant global problems and various actors,
states remain the main organisational force for exercising human rights provisions

and values, by making the correct political choices. This can happen in unorthodox
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ways. Ultimately, traditional and innovative mechanisms for implementing human
rights may promote normative regulation on the right to a benevolent environment
both within the existing international legal regulation and beyond it.

We are living in very challenging, special geopolitical times which may lead to
problems in the accessibility of natural resources. However, survival is impossible
without these resources - in providing for basichuman needs, energy s irreplaceable.
Therefore, institutions have to look for new solutions to continue providing for our
daily needs. These circumstances highlight, inter alia, the significance of renewable
resources. Full-scale and smart use of renewable resources may help to reach
striving for sustainability, encoded in our constitutions. Significant inequalities in
terms of accessibility and distribution of resources exist between states, therefore,
calls for solidarity in this area are heard more frequently. Those who expect courts
to implement climate justice, most probably, will be disappointed. Courts are not
the right institution, which should offer solutions to problems affecting the entire
society, as this is a matter of political decisions and national choices, the making of
which has been, traditionally, entrusted to politicians. As regards to what should be
done to compensate for socio-economic inequalities or establish distributive justice
between the global North and South, politicians, first and foremost, the legislator,
are authorised to do it. Courts will be the ones to resolve conflicts and provide
answers to specific questions that are important for legislators and governments
in order to act legally. Only together, through the cooperation of all constitutional

bodies, we can solve this epochal challenge.

Questions requiring common answers:

Can democracy fight against threats to its existence in an anti-democratic
way? Namely, can fire be extinguished by fire? Does militant democracy comply
with the substance of democracy - ensuring that political decisions are made as the
result of a free political fight? Where the borderline should be drawn between the
protection of individual rights and the principle of militant democracy? Can the
existing power identify threats to democracy without abusing these rights?

We have enough intellectual tools to make the right moral choices aimed at

preserving the planet and humanity. The key is the awareness and willingness to do so.



Aldis Lavins

President of the Constitutional Court of the Republic of Latvia

Closing of the conference

I'm grateful to Professor Sanita Osipova, former President of the Constitutional
Court, my colleague of many years, for, as usual, apt and multidimensional findings
in summing up the proceedings of the conference. Thanks to your extensive
knowledge and experience you have always provided strong support in ensuring
the intellectual potential of the events, organised by the Constitutional Court.

At the conclusion of the conference, I have to admit that the scope of examined
issues is inconceivable. The range of themes for the panel discussions, defined
by the Constitutional Court while organising the conference, has acquired very
extensive scope, asking to look at the problems discussed at the conference from the
perspective of new dimensions both in terms of solutions and challenges.

After presentations, discussions and informal conversations, we become
even more aware that foreseeing the legal consequences of the rulings delivered
by our courts in the long-term allows us to make clearer conclusions regarding
their impact upon the sustainability of democracy, fundamental rights, and
environment. One might say - there are challenges and there are solutions, I
believe that today’s conference has brought us closer to the understanding that

the preferred decisions should be those that are the most correct, most valuable,
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most effective in the long-term. In the short term, we want to have a warm place
to live in and pay our bills, whereas in the long term - to live in a democratic State
governed by the rule of law.

On behalf of the entire Constitutional Court, I would like to thank the esteemed
participants of the conference, keynote speakers, participants and moderators of
panel discussions for the enormous work invested and for the outcomes of this
work - the high-quality findings, which we just heard, summed up by Mrs Osipova,
greatly contributing to the added scientific value of the conference.

I hope that I may say on behalf of all participants that I am delighted about the
course of the conference in Aula Magna of the University of Latvia, the atmosphere
and acoustics of which are unique. I thank the University of Latvia for hosting
the conference. And this acoustics allowed us to enjoy the performance of our
magnificent artists in the highest possible quality. I thank them for their magic
performance.

I would like to thank from the bottom of my heart my indefatigable team for
organising the Constitutional Court’s conference. The Courts team, as one body,
worked for the entire year, and this week - for days and nights.

I highly appreciate the involvement of each Judge of the Constitutional Court in
creating the content of the conference, giving presentations, as well as participating
in many meetings, held as part of it.

Our team is inconceivable without the support provided by the Constitutional
Court’s Legal Department. Its head, Kristaps Tamuzs, and highly-qualified advisors
provided extensive expert assessment of issues related to the content of fundamental
rights and judicature. Judge’s assistants, in turn, greatly contributed by supporting
the Judge’s work.

The Court’s Chancery has been able to deal with the technical provisions
for a conference of global scale. On behalf of the Court, I thank the interpreters
for providing continuous interpretation and for translating all speeches of
the conference. I thank executive director Ainars Stintmanis, who guarantees
supervision of all conference-related processes.

My special thanks go to the Department of Public Relations and Protocol,
headed by Dita Plepa, for dynamic reflection of the conference on most diverse
platforms, as well as for coming up with special ideas for the conference and taking
them from the starting point to meaningful outcome.

Finally, overseeing this entire conference on a global scale is the achievement

of our Head of Administration Marika Laizane-Jurkane. She was responsible for
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organising and supervising all events of the conference on all levels. Marika and my
advisor Andrejs Stupins always were side by side at all conference-related events.
Ilook forward to seeing you at other events, jointly reinforcing democracy and

the rule of law.
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