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INTRODUCTION

This Report reflects the work performed by the Consti-
tutional Court in 2017. The Report consists of several
parts, which illustrate the Constitutional Court’s work
in the field of legal proceedings and legal science, co-
operation between branches of power and internatio-
nal cooperation, as well as in developing and conso-
lidating the legal thought.

The Report is introduced by the Foreword by Ineta
Ziemele, the President of the Constitutional Court,
followed by statistics regarding the number of applica-
tions submitted to the Constitutional Court, the num-
ber of initiated and adjudicated cases.

Major part of the Report comprises information about
the case law of the Constitutional Court. This, first of all,
covers the rulings passed by the Constitutional Court
in cases that were heard in the previous year. The ca-
ses have been divided according to five branches of law.
The branch of fundamental rights is the first. Although
in almost all cases heard by the Constitutional Cou-
rt some of the fundamental rights are examined, this
section includes only those cases, which are not closely
linked also to another branch of law. The second is the
branch of international law and the European Union
law. The third branch that was chosen is the one of state
law, in the narrow meaning of it, since only those cases
that are linked to the regulation envisaged in the first
seven chapters of the Constitution of the Republic of
Latvia (hereinafter — the Satversme) or the institutional
part of the Satversme are included in the section dedi-
cated to it. A separate section is allocated to the field
of administrative law, highlighting, in particular, the
field of tax and budget law. The final branch is criminal
law. No section of the Report has been dedicated to the
branch of civil law because, in 2017, the Constitutional
Court has not examined a single case falling within this
branch.

The division of cases according to branches of law is
based upon the issues examined in the cases. However,
this division is rather relative, since the same case may
concern various branches of law.

First of all general observations are made regarding the
cases belonging to the particular branch of law. These
characterise the existing case law of the Constitutional
Court, revealing both the range of issues that have been
resolved and the most significant findings. A descrip-
tion of the development trends in the case law of the
Constitutional Court in the previous year follows. Then
an insight into the judgements passed in the previous
year, the Justices’ separate opinions appended to these,
as well as into the most important decisions on termi-
nating legal proceedings in a case is provided. Those
decisions on terminating legal proceedings in a case,
which deal only with procedural issues, are examined
in a separate section of the Report. This section is de-
dicated to the decisions by the Constitutional Court’s
Panels that reflect the interpretation of the Constitutio-
nal Court Law and the issues that had been dealt with
when deciding on initiating cases.

For readers’ convenience, each judgement, decision or
separate opinion described in the Report is followed
by a link to the homepage of the Constitutional Court,
where the text of the document is available.

Alongside information on the case law of the Consti-
tutional Court, the Report comprises also information
about those activities of the Constitutional Court that
are not directly linked to the administration of justice.
It covers implementation of various projects, as well as
cooperation with other branches of power and interna-
tional cooperation. The Report includes a list of publi-
cations by the Justices and employees of the Constitu-
tional Court, which reflects the Constitutional Court’s
contribution to the legal science.

It is intended to create the Constitutional Courts Re-
ports as bookazines, reflecting not only a year in the
work of the Constitutional Court but also the Court’s
achievements throughout the years of its existence. The
digital form chosen for the Reports is a tribute the con-
temporary digital age.
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FOREWORD

Ineta Ziemele, President of the Constitutional Court. Photo: Reinis Inkéns.

The reader is offered a report on the Constitutional
Court’s work in 2017. This work has been reflected
from various vantage points, taking into consideration
the place of the Constitutional Court within the consti-
tutional system.

The sections “Statistics” and “Case Law of the Constitu-
tional Court” are dedicated to the classical function of
the Constitutional Court — ensuring the constitutional
justice.

The Constitutional Court as a constitutional body be-
longing to the judicial power predominantly addresses
society through its rulings. The Report comprises a
focussed overview of the main rulings passed in 2017.
It, inter alia, includes information on how other insti-
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tutions comply with the Satversme. It is fitting too re-
mind here that the Constitutional Court is not the sole
institution ensuring the rule of law and human rights
in the country. All institutions have the obligation to
abide by the Satversme and respect fundamental human
rights and freedoms. The Constitutional Court acts as
the main and the final mechanism of control.

“Statistics” section of the Report reflects the Court’s
work in numbers. However, the content of rulings and
the legal issues examined are more important than the
numbers. Analysis of numerous legal issues has requi-
red immense intellectual effort, as well as large time and
human resources. To measure the Court’s workload, in
a month the corps of the Court prepares one book of
serious size and of no less serious content on legal is-
sues. It is worth recalling that one of the Constitutional
Court’s purposes is to examine as extensive as possible
range of legal issues that are constitutionally significant,
thus improving the legal system and promoting the rule
of law.

On the national level, by performing its main obligation
- administering justice and resolving disputes in a con-
crete case, the Constitutional Court develops the doc-
trine of constitutional law, increases society’s knowle-
dge about the Latvian legal system, creates awareness of
the rule of law and facilitates trust in the State of Latvia.
The Constitutional Court, through its rulings, has been
explaining the complex events in Latvias history, has fa-
cilitated Latvia’s recognisability in Europe and promo-
ted consolidation of public welfare. The Constitutional
Court’s contribution to the development of legal culture
is manifested as application of the general principles of
law, a person’s possibilities to exercise his or her rights,
understanding of application of regulatory enactments
in compliance with the Satversme, cooperation between
constitutional institutions, as well as creation of regula-
tory enactments, because the legislator takes into con-
sideration the findings included in rulings by the Con-
stitutional Court.

The Constitutional Court has one of the central roles
in the development of a dialogue between the branches
of state power in the 21st century. It maintains this dia-
logue both in the framework of legal proceedings and
outside thereof, by meeting the requirement of coope-



ration between braches of power and institutions that
follows from the principle of separation of powers, thus
strengthening democracy in the interests of the people.
The Constitutional Court’s activities in this area are re-
flected in the sections “Case Law” and “Dialogue betwe-
en the Branches of Power” of the Report.

The Constitutional Court as an institution of consti-
tutional review is an important element in the order
of a democratic state governed by the rule of law. The
Constitutional Court, by implementing the supremacy
of general legal principles and the constitution, by legal
means and within the limits of its jurisdiction, is dealing
with both issues of law and law policy, thus promoting
consolidation of democracy and the rule of law. It sa-
feguards constitutional values, educates society and in-
fluences all processes that are regulated by the basic law
of the State. Thus, the Constitutional Court is an active
participant in the democratic legal discourse, which is
really needed by the contemporary society. The Con-
stitutional Court’s activities in this field are reflected in
sections “Case Law” and “Projects” of the Report.

The role of constitutional courts is gaining importan-
ce also on the international level. Europe has evolved
into an open and united space of legal culture; therefore
today the constitutional courts work in a legal environ-
ment that is formed by the national, European, and in-
ternational law. This interaction places a particular obli-
gation on the national constitutional court, the Latvian
Constitutional Court among them. In the globalised
world, we encounter increasingly more complex chal-
lenges. Environmental, security and economic issues
have no borders; they cannot be resolved within one sta-
te. Today, problems can be solved only through effective
and concerted cooperation. Therefore, in the globalised
world, the constitutional courts become partners in
long-term cooperation. At the same time, also legal sys-
tems become more interconnected and interdependent,
awareness of the unity of international and national law
is growing. Thus, today, an effective dialogue between
the constitutional courts of various states and interna-
tional courts, based on unity and diversity, cooperation
and independent adjudication, balancing of national
and European values, as well as promoting integration
and consolidating identity, is more than ever important.

Here we need to make the distinction between the for-
mal dialogue, which proceeds within the framework of
a procedure regulated by regulatory enactments, and
the informal dialogue, which is manifested as coopera-
tion between institutions and officials.

Article 267 of the Treaty on the Functioning of the Eu-
ropean Union provides for the judicial dialogue betwe-
en the Court of Justice of the European Union and the
national courts within the framework of the preliminary
ruling procedure. In 2017, the Constitutional Court for
the first time became involved in this formal dialogue
by referring a question to the Luxembourg Court. Infor-
mation about it is included in the section “International
Law and the European Union Law” of the Report (case

No. 2016-04-03). Whereas Protocol 16 to the Europe-
an Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter also — the Conven-
tion), which, regretfully, has not been ratified by Latvia
yet, envisages a new mechanism of a formal dialogue
within the system for protection of human rights inclu-
ded in the Convention - the possibility for the supreme
courts of the states to request advisory opinion of the
European Court of Human Rights.

The Report’s section “International Cooperation” com-
prises information on the activities of the Constitutio-
nal Court through participation in the informal dialo-
gue. The informal dialogue of the courts is implemented
intensively and successfully, both by using the case law
of foreign constitutional courts and by organising and
participating in bilateral and multilateral cooperation.
The Constitutional Court participates in the creation of
CODICES database of the Venice Commission of the
Council of Europe and also in the Venice Forum, provi-
ding information on the case law of the Constitutional
Court and on legal issues in Latvia. In 2017, the Con-
stitutional Court joined the network of supreme courts
established by the European Court of Human Rights,
as well as the network of courts created by the Court of
Justice of the European Union.

It should also be noted that the Constitutional Court
has been preparing annual reports already since 2008;
however, for the first time the report on the previous
years was translated into English only in 2017. Ensuring
that the Report of the Constitutional Court is made ac-
cessible to a broader circle of interested persons is a tool
that can be used to promote the dialogue between cou-
rts of different states. Moreover, the Report allows us to
inform the international community on the quality of
the rule of law in Latvia and about the trends, which is
important for assessing Latvia’s potential for develop-
ment.

I entrust the assessment of whether this has been a su-
ccessful work year of the Constitutional Court to the
reader. However, it is clear that the Constitutional Cou-
rt needs constant improvement and development. The
past experience shows that the Constitutional Court has
been doing this successfully for more than 20 years. The
Constitutional Court’s opportunities for development
are influenced, inter alia, also by available human resou-
rces. Therefore, in 2017, we continued serious work on
the long-term development vision for the Court, plan-
ning the tasks for 2018 and in further on to promote
the recognisability of the Constitutional Court in Latvia
and in the world, to reorganise the structure of the Con-
stitutional Court with the aim of increasing the capacity
of the Legal Department and decrease the administra-
tive burden for the Justices, to sort out the issue of the
status of the Constitutional Court and the Justice of the
Constitutional Court in compliance with requirements
of a democratic state governed by the rule of law, and
also to promote improvement of the lawyers” and advo-
cates’ qualifications required to prepare applications to
the Constitutional Court.



The Constitutional Court is characterised by regular
changes in its composition. In 2017, the term in offi-
ce expired for the Justice and the Vice-president of the
Constitutional Court Uldis Kinis and the Justice of the
Constitutional Court Kaspars Balodis. We are very
grateful to them for the work they have contributed
in the course of a decade. Whereas on 3 April 2017,
the Justice of the Constitutional Court Janis Neimanis
entered office, but on 21 April - the Justice of the Con-
stitutional Court Artiirs Kucs. Predictable and gradual
replacement of the Constitutional Court’s Justices is
essential for ensuring effective work of the Court. It
should be noted that I started performing the duties
of the President of the Constitutional Court on 8 May
2017, replacing in this office the previous President of
the Constitutional Court Aldis Lavins.

Our aim, in preparing and publishing the Report on
the work of the Constitutional Court, is to ensure, to
the extent possible, transparency in the Court’s activi-
ties and to provide to society a comprehensive view of
the Court’s role and contribution to the development
of Latvia as a democratic state governed by the rule of
law. By this we hope to foster trust not only in the Con-
stitutional Court but also in the judicial power and the
State in general.

The Constitutional Courts Report of 2017 is pub-
lished in 2018, when the State of Latvia celebrates its
centenary. This event, being a certain dividing line, is
an appropriate time for reflecting on achievements,

for analysing topical issues, searching for solutions to
identified problems and planning the future of the Sta-
te in unified Europe, developing appropriate legal fra-
mework. The Constitutional Court also has scheduled
a series of events to reach these aims.

Being convinced that all of us respect and abide by the
values of a democratic state governed by the rule of law,
included in the Satversme, the protection of which is
our shared goal, on behalf of the Constitutional Court,
I pass on for your assessment Report on the Work of
the Constitutional Court in 2017.

President of the Constitutional Court

Ineta Ziemele
t
ol



http://www.satv.tiesa.gov.lv/other/Satversmes%20tiesas%20pas%C4%81kumu%20pl%C4%81ns_LV100-2_ENG.pdf
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In 2017, 390 applications were submitted to the Consti-
tutional Court. Of these, 183 were recognised as being
obviously outside the jurisdiction of the Constitutio-
nal Court but 207 were registered as applications and
transferred for examination to the Panels of the Consti-
tutional Court.

Last year the Constitutional Court initiated 35 cases.
20 cases were initiated on the basis of a constitutional
compliant; seven cases were initiated on the basis of an
application submitted by a court of general jurisdiction
or an administrative court, four — on the basis of the

Number of applications received

475
335
302
240 246
204 198 189 - 202 [l 207
s 82152 134
126 127
. [ ]
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Ombudsman’s application. Two cases were initiated with
respect to an application by members of the Parliament
(hereinafter — the Saeima), and one each - with respect
to an application by the Prosecutor General and a local
government council.

In 2017, the Constitutional Court heard 19 cases. Legal
proceedings were termi-nated in four cases; in 15 cases
judgements were passed. In total, in 11 judgements a le-
gal norm was recognised as being incompatible with the
Satversme. Justices of the Constitutional Court have ap-
pended their separate opinions to four judgements.
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CONSTITUTIONAL

I CASE LAW OF THE
COURT



2.1. FUNDAMENTAL

RIGHTS

General Observations

The fundamental rights or the human rights that are
included in the Satversme are one of the constitutional
values of Latvia as a democratic state governed by the
rule of law. Even more so - human rights follow from
the basic norm of a democratic state governed by the
rule of law, therefore they have the nature of the general
principles of law.

The Constitutional Court has recognised that the State
has the obligation to respect, protect and ensure a per-
son’s fundamental rights. The obligation to respect fun-
damental rights means the State’s obligation to abstain
from interfering into a person’s rights. The obligation to
protect fundamental rights means the State’s obligation
to protect a person’s fundamental rights against inter-
ference into these rights by other private persons. The
obligation to ensure fundamental rights means the Sta-
te’s obligation to take certain measures for exercising
fundamental rights. *

In examining these obligations, the Constitutional
Court has identified differences between, on the hand,
civil and political rights and, on the other hand, econo-
mic, social and cultural rights. With respect to civil and
political rights the State, basically, has the obligation not
to interfere into a person’s internal freedom; however,
in the case of economic, social and cultural rights, the
State has the obligation to provide for a person’s need
at least on the minimum level and to provide approp-
riate services.? These differences have an impact upon
the nature of the State’s obligations. For example, social
rights are defined as the State’s general obligations, the
performance of which depends upon the State’s econo-
mic situation and available resources.” Moreover, in the
field of social rights, decisions are usually taken rather
on the basis of political considerations than legal ones.*
Thus, as the Constitutional Court currently holds that
in this field as stringent requirements as with respect
of its noninterference into realisation of a person’s civil
and political rights cannot be set for the legislator.®

Article 89 of the Satversme provides that the State re-
cognises and protects fundamental human rights in
accordance with the Satversme, laws and international
agreements binding upon Latvia. The Constitutional
Court has concluded that, thus, the legislator’s aim had
not been contrasting the human rights provisions in-
cluded in the Satversme with the international human
rights provisions but quite to the contrary - achieving
harmony between these norms.® Le., international hu-
man rights provisions are a means for establishing the
content and scope of human rights; moreover, insofar
these provisions are legally binding upon Latvia, they
are directly applicable.” At the same time it has been
recognised that the Satversme cannot envisage a lesser
scope of protection for fundamental rights than any of
the international human rights acts binding upon Lat-
via.® Moreover, international human rights provisions
and the application thereof cannot lead to narrowing of
the human rights included in the Satversme.’

These findings are reflected in the Constitutional Cou-
rt’s considerations regarding the application of the
European Convention for the Protection of Human
Rights and Fundamental Freedoms. If it follows from
the norms of the Convention that the human rights,
enshrined in it, cover a particular situation then usu-
ally this situation also falls within the scope of the res-
pective fundamental rights enshrined in the Satvers-
me' However, if the human rights enshrined in the
Convention do not cover the particular situation, this
per se does not mean that this situation does not fall
within the scope of the respective fundamental rights
enshrined in the Satversme. In a case like this, it must
be verified, whether the Satversme does not set a higher
level of human rights protection." Le., the Convention
envisages the minimum standard of human rights; the
State, however, may guarantee a broader scope and
higher protection for them.'?

In verifying compliance of a contested norm with
norms of higher legal force, the Constitutional Court
uses different tests, depending on whether it has to exa-

1 Judgement by the Constitutional Court of 29 December in Case No. 2008-37-03, Para 12.1.2.

2 Judgement by the Constitutional Court of 11 December 2006 in Case No. 2006-10-03, Para 14.1.

3 Judgement by the Constitutional Court of 26 June 2001 in Case No. 2001-02-0106, Para 4.

4 Judgement by the Constitutional Court of 8 November 2006 in Case No. 2006-04-01, Para 16.

5 Judgement by the Constitutional Court of 8 November 2006 in Case No. 2006-04-01, Para 16.

6 Judgement by the Constitutional Court of 30 August 2000 in Case No. 2000-03-01, Para 5 of the Findings.
7 Judgement by the Constitutional Court of 2 July 2015 in Case No. 2015-01-01, Para 11.1.

8 Judgement by the Constitutional Court of 14 September 2005 in Case No. 2005-02-0106, Para 10.

9 Judgement by the Constitutional Court of 29 October 2010 in Case No. 2010-17-01, Para 7.1.

10 Decision by the Constitutional Court of 3 April 2014 on Terminating Legal Proceedings in Case No. 2013-11-01, Para 13.
11 Judgement by the Constitutional Court of 19 October 2011 in Case No. 2010-71-01, Para 12.1.

12 Judgement by the Constitutional Court of 10 February 2017 in Case No. 2016-06-01, Para 29.2.
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mine restriction of fundamental rights or complying
with the positive obligations of the State. In the case
of a restriction on fundamental rights, the Constitutio-
nal Court examines, whether the restriction has been
established by law, whether the restriction has a legiti-
mate aim, and whether the restriction is proportiona-
te.”” Whereas in those cases, where it is doubted if the
State has fulfilled its positive obligations to ensure fun-
damental rights, the Constitutional Court establishes,
whether the legislator has implemented measures to
ensure that rights are exercised, whether persons have
been ensured the possibility to exercise their rights at
least in the minimum scope, and whether the general
principles of law that follow from the Satversme have
been abided by." The test regarding performance of the
State’s positive obligations is mainly used in assessing
compliance of the contested norms with social rights.

In the majority of cases, the test regarding restriction of
fundamental rights is used in examining constitutiona-
lity of the contested norms. The Constitutional Court
has recognised that the legislator has the right to in-
troduce such restrictions that are considered to be ne-
cessary, expedient and proportionate in a democratic
society.”” However, at the same time the legislator must
choose the most appropriate and effective restriction,'
it may not be arbitrary.”” The main purpose of laws in
a democratic state governed by the rule of law is to en-
sure justice, whereas a law that places disproportionate
restrictions upon a person’s fundamental rights cannot
be considered as being just.'®

Since 2001, when private persons and courts also were
granted the right to turn to the Constitutional Court,
cases regarding compliance of the contested norms
with the fundamental rights included in the Satversme-
are the most frequently examined cases by the Consti-
tutional Court. The Constitutional Court has exami-
ned compliance of the contested norms with almost all
fundamental rights envisaged in the Satversme - only
the right to freely move and to choose one’s place of
residence (Article 97 of the Satversme) remains unexa-
mined. The right to equal treatment (Article 91 of the
Satversme), the right to property (Article 105 of the
Satversme), and the right to a fair trial (Article 92 of the
Satversme) have been analysed most frequently.

Trends of Development

Article 116 of the Satversme includes five legitimate
aims, for the reaching of which the State has the right
to restrict a person’s fundamental rights. Until now, the
Constitutional Court had applied four of them - pro-
tecting the rights of other people, the democratic struc-
ture of the State, and public safety and welfare. Howe-
ver, in case No. 2017-07-01, the Constitutional Court

referred to the protection of morals for the first time.
Already in 2006, in case No. 2006-03-0106, the Consti-
tutional Court recognised that inflexible restrictions on
fundamental rights established in legal norms as abso-
lute prohibitions could seldom be recognised as being
a more lenient measure, because it was difficult for the
person applying the legal norm, in the particular actual
circumstances, to apply the respective norm reasonably.
Whereas in case No. 2017-07-01 it was concluded that
the legislator, in envisaging an absolute prohibition,
had the obligation to assess and to substantiate that the
absolute prohibition was the only possible way for reac-
hing the legitimate aim of the restriction on fundamen-
tal rights established in the legal norm.

The Constitutional Court has repeatedly examined
compliance of various legal norms with both Article
111 and Article 115 of the Satversme. However, in case
No. 2017-02-03, it simultaneously examined for the
first time compliance of a legal norm with both the-
se Articles in their interconnection. Moreover, human
dignity, which is the supreme value of any democra-
tic state governed by the rule of law, was recognised as
being one of the most essential elements uniting the
content of Article 111 and Article 115 of the Satversme.

Thus far, in the majority of cases, the Constitutional
Court has applied the test of restriction upon funda-
mental rights or the test regarding performance of the
State’s positive obligations. However, in case No. 2016-
06-01 and No. 2016-12-01, in examining compliance of
the contested norms with Article 92 of the Satversme,
the Court used a different test. Le., the Constitutional
Court established, whether the contested norms ensu-
red procedural rights compatible with the first senten-
ce of Article 92 of the Satversme and whether a person
had been denied access to court in the institutional me-
aning of this concept.

In case No. 2002-20-0103 and in case No. 2005-07-01 it
was recognised, at the time, that in cases that pertained
to issues of official secrets a person might not be gran-
ted the right to access the court. Whereas in case No.
2016-06-01 it was concluded that the social reality and
the context of legal relationships had changed and that
the general prohibition to turn to court in matters per-
taining to official secrets was no longer compatible with
the procedural justice safeguarded by the first sentence
of Article 92 of the Satversme.

Finally, the Constitutional Court still has to encounter
issues, whether the regulation provided in the regula-
tory enactments of the Union of Soviet Socialist Re-
publics (hereinafter — the USSR) is applicable in Latvia
as a democratic state governed by the rule of law. The

13 Judgement by the Constitutional Court of 14 April 2011 in Case No. 2010-62-03, Para 8.

14 Judgement by the Constitutional Court of 9 April 2013 in Case No. 2012-14-03, Para 13.

15 Judgement by the Constitutional Court of 5 March 2003 in Case No. 2002-18-01, Para 5.2.1. of the Findings.
16 Judgement by the Constitutional Court of 23 November 2006 in Case No. 2006-03-0106, Para 33.

17 Judgement by the Constitutional Court of 10 May 2013 in Case No. 2012-16-01 Para 25.

18 Judgement by the Constitutional Court of 11 April 2007 in Case No. 2006-28-01, Para 20.1.
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Photo: From the Archive of the Constitutional Court.

Constitutional Court recognised in case No. 2016-11-
01 that the legal regulation of the USSR regarding gran-
ting the disability status to a child obviously established
a smaller scope of rights’ protection than the interna-
tional documents for human rights protection that
were in force at the time. Such legal regulation adopted
in a totalitarian state cannot serve as the grounds for
depriving a person of rights that are ensured to other
persons.

Case No.2016-06-01

Judgement [in Latvian]

Judgement [in English]

Press release [in English]

On 10 February 2017, the Constitutional Court pro-
nounced the judgement in case No. 2016-06-01 “On
Compliance of the Fifth Part of Section 11 and the
Third and Fourth Part of Section 13 of the Law “On
Official Secrets” with the First Sentence of Article 92,
Article 96 and the First Sentence of Article 106 of the
Satversme of the Republic of Latvia”

Legal norms, which define the procedure for annulling
the special permit for accessing official secrets, were
examined in the case.

The case was initiated on the basis of a private person’s
constitutional complaint. The applicant’s special permit
to access official secrets had been annulled and becau-
se of this legal employment relationship with him had
been terminated. The applicant requested the Court

16

to examine the compliance of a number of norms of
the law “On Official Secrets” with the Satversme. The
norms provided that 1) a person could appeal the deci-
sion on annulling the special permit for accessing offi-
cial secrets to the Prosecutor General, whose decisions
was not subject to appeal; 2) annulment of the special
permit was the grounds for transferring the person to
another job or for terminating legal employment rela-
tionship; 3) after annulment of the special permit, the
person was prohibited from receiving such a permit in
the future. The applicant held that the contested norms
were incompatible with the right to a fair trial, the right
to private life, as well as the right to freely choose one’s
vocation.

Prior to examining constitutionality of the contested
norms, the Constitutional Court decided on a num-
ber of procedural issues. It rejected the Saeima’s argu-
ment that the claim regarding constitutionality of the
contested norms already had been adjudicated in case
No. 2002-20-0103. However, the Constitutional Court
upheld the Saeima’s opinion that the contested norms
did not restrict the applicant’s right to private life; the-
refore it terminated legal proceedings in the part regar-
ding compliance of the contested norms with Article
96 of the Satversme.

First of all, the Constitutional Court examined the
norm that established the annulment of the special per-
mit as the grounds for transferring a person to another
job or for terminating legal employment relationship.
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It was recognised that a person’s right to retain his job
also after annulment of the special permit would sub-
ject the national security interests to risk, because in
such a case persons, whose ability to keep official se-
crets was questioned, would be able to access official
secrets. Moreover, the special permit is required to per-
form the respective job duties in full. Thus, in this case
the interests of national and public security should be
given priority.

Secondly, the Constitution Court examined the norm
that prohibited a person from receiving such a permit
in the future after the special permit had been annulled.
It was concluded that at least in the case, where the rea-
sons for annulling the special permit had been elimina-
ted, there would be no grounds to prohibit the person
from receiving the special permit repeatedly. Thus, it
would be possible to define in the law specific cases and
term, when repeated application for the special permit
would be admissible. Therefor, a general unlimited pro-
hibition to receive the special permit repeatedly after it
had been annulled places disproportionate restriction
upon the right to choose one’s workplace.

Finally, the Constitutional Court assessed, whether in
adopting the decision on the special permit the right
to access to court and the right to procedural justice,
which followed from the first sentence of Article 92 of
the Satversme, were ensured to a person.

The Constitutional Court had examined this issue alre-
ady in its judgement of 23 April 2003 in case No. 2002-
20-0103. At that time it was found that access to court
could be restricted, inter alia, in cases related to offi-
cial secrets. However, if access to court is denied, then
the alternative procedure should give to a person the
possibility to protect his or her rights at as high level
as possible. At that time, the Constitutional Court also
found that in the particular case the procedure, in whi-
ch the decision was adopted regarding accessing offi-
cial secrets, placed disproportionate restrictions upon
a persons rights and caused doubts regarding the ob-
jectivity of decisions that were adopted. However, these
deficiencies were to be eliminated through application
of law by using interpretation of legal norms that was
compatible with the Satversme, inter alia, by ensuring
to a person the right to be heard.

In case No. 2016-06-01, the Constitutional Court pre-
dominantly based its opinion on the findings expres-
sed in the judgement in case No. 2002-20-0103 and the
following judgement of 29 April 2014 by the European
Court of Human Rights in case “Ternovskis v. Latvia”.
It was recognised that annulment of the special permit
could restrict the rights envisaged in the first sentence
of Article 106 of the Satversme and, in such a case, a
person should have the possibility to defend his rights
in way that complied with the first sentence of Article
92 of the Satversme.

The Constitutional Court found that the contested
norms did not ensure to a person access to “court” in

the institutional meaning of the word, since in the field
of protecting official secrets the Prosecutor General
could not be considered as being “a court”. Moreover,
in the procedure for adopting and appealing against a
decision that was established in the contested norms, a
person’s procedural rights in compliance with the first
sentence of Article 92 of the Satversme were not ensu-
red either. These rights include the right to be heard,
which, inter alia, is linked to a person’s right to be in-
formed about the circumstances that are the grounds
for annulment of the special permit. If the national se-
curity agencies have at their disposal facts that allow
questioning a person’s suitability for accessing official
secrets, then eliminating a threat to the national se-
curity interests is the priority, rather than ensuring a
person’s procedural rights. However, after the decision
on annulment of the special permit has been adopted,
a persons right to be heard, as well as the right to be
informed about the circumstances that are the grounds
for the decisions must be ensured in such a scope that
would allow a person to exercise his right to a fair trial.

Insofar national security interests
allow it, a person should be informed
about the reasons for annulling
the special permit before the initial
decision on annulling a special permit
is adopted. Following the adoption
of this decision, a person’s right to be
informed about circumstances upon
which the decision is based, as well
as a person’s right to be heard is to be
ensured in scope that would allow a
person to exercise his right to fair trial.

Since in the procedure of annulling the special permit
a person is not ensured access to “court” in the institu-
tional meaning of this word, nor due procedural rights,
a person is substantially denied the right to a fair trial.
Hence, the Constitutional Court found that the contes-
ted norms were incompatible with the first sentence of
Article 92 of the Satversme.

Comparison of this judgement and the judgement in
case No. 2002-20-0103 reveals a difference in the Con-
stitutional Court’s position with respect to the way, in
which a decision on the special permit is adopted, is
regulated. In case No. 2002 20 0103, the Constitutio-
nal Court found it admissible that this procedure was
not extensively regulated. In finding that the law did
not define the procedural rights of the person who was
screened, the Constitutional Court only noted that the
law did not prohibit from ensuring these rights and
that they should be ensured by such interpretation of
legal norms that would be compatible with the Sat-
versme. However, in the judgement under discussion,
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the Constitutional Court underscored that a person’s
procedural rights were substantially restricted in the
process of annulling special permits, moreover, a part
of this procedure was not regulated by such generally
binding regulatory enactments that would be publi-
cly accessible. Even more, the state institutions, which
were involved in the procedure for annulling special
permits and appealing against the respective decisions,
each had its own understanding of a person’s procedu-
ral rights to be ensured in this process and the scope
thereof. Thus, ensuring of these rights is left in the care
of parties applying legal norms and depends upon their
understanding of procedural justice. Such procedure
is unacceptable, because restrictions upon a person’s
fundamental rights must be established by law, which
clearly defines the scope and the limits of the restric-
tion upon fundamental rights. Arbitrary restriction on
fundamental rights is inadmissible.

CaseNo.2016-11-01
Judgement [in Latvian]

Press release [in Englishl
On 15 June 2017, the Constitutional Court passed the

judgement in case No. 2016-11-01 “On Compliance of
Section 11(4) of the Law “On State Pensions” with the
First Sentence of Article 91 and Article 109 of the Sat-
versme of the Republic of Latvia”.

The procedure, in which old-age pension is awarded
five years before reaching the retirement age set in the
general law, if a person has cared for a disabled child for
more than eight years, was examined.

The case was initiated on the basis of an application by
the Department of Administrative Cases of the Supre-
me Court. The Supreme Court held that the legislator,
by including in the contested norm criteria for granting
early old-age pension, had not granted the right to ear-
ly retirement to all parents, whose children’s health sta-
tus actually complied with the criteria for granting the
disability status. Thus, allegedly, the contested norm is
incompatible with the principle of equality and infrin-
ges on a persons right to social security.

First, the Constitutional Court found that the contes-
ted norm, insofar it set the requirement to establish,
whether the child’s disability had been recognised in
compliance with the criteria for establishing disability
that had been in force at the time when the child had
been cared for, denied to a person the right to recei-
ve early old-age pension. Thus, this norm restricts the
fundamental rights defined in the Satversme.

Secondly, the Constitutional Court rejected the argu-
ment presented by the Saeima that the case was based
on an untypical situation that had not been envisaged
by the legislator and that fair regulation could be found
by applying the legal norm.

Thirdly, the Constitutional Court pointed out that the
compliance of the contested norm with Article 109 of
the Satversme had to be examined in interconnection
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with the principle of equality that fell within the scope
of the first sentence of Article 91 of the Satversme. Le.,
if the State has envisaged the possibility of early retire-
ment in a law, then Article 109 of the Satversme requi-
res the actions of the State with respect to this issue to
comply with the general principles of law that are deri-
ved from the basic norm of a democratic state governed
by the rule of law, inter alia, the principle of equality.

Fourthly, in examining compliance of the contested
norm with the principle of equality, the Constitutional
Court found that all persons, who at least for eight ye-
ars had cared for children, who at least for eight ye-
ars prior to reaching the age of 18 had had the same
diseases or the same pathological condition, were in
similar and according to concrete criteria comparable
circumstances. However, the contested norm places in
a different situation those persons, who are denied the
right to early retirement, because the criteria for estab-
lishing disability that had ben in force at the time of
caring for the child, in difference to criteria adopted
later, did not include the disease or the pathological
condition that the child had been diagnose with as the
grounds for establishing disability and therefore it was
impossible to establish the child’s disability for at least
eight years prior to reaching the age of 18. Thus, the
contested norm causes differential treatment of per-
sons, depending on the child’s date of birth and the cri-
teria for establishing disability that had been envisaged
by regulatory enactments that had been in force at the
time the child was cared for. The analysis of the aim
of the differential treatment led to the finding that the
differential treatment had been established with the
aim of protecting public welfare because the contested
norm ensured and effective and predictable system for
granting social security.

In assessing, whether the differential treatment was
proportionate, the Constitutional Court found that the
contested norm comprised a reference to the legal re-
gulation of the USSR. The legal regulation of another
state, i.e., the USSR, on granting the disability status
to children as to the criteria it included obviously fell
behind developments in the protection of the rights of
disabled children and their family members, enshrined
in international human rights documents, it also diffe-
red significantly from regulation adopted by a demo-
cratic state governed by the rule of law, i.e., by Latvia,
which envisaged much broader range of criteria for
granting the disability status to be directly applied to
children. Until the moment when Latvia’s regulatory
enactments came into force, the children of particular
parents already could have had diseases or pathological
conditions indicated in these regulatory enactments;
however, pursuant to regulatory enactments applied
in the USSR, the disability status was not recognised.
Such criteria defined by a totalitarian state may not be
the grounds for denying a person the rights that are en-
sured to another person, who is in similar and compa-
rable circumstances.

In the particular situation, the legislator has not exa-
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mined, pursuant to equality principle, the best way for
exercising the fundamental rights of parents of disab-
led children, if the child at the moment when legal re-
gulation was replaced in 1990 was older than ten years
and had had already prior to that a concrete disease
or a pathological condition that met the criteria for
granting the disability status only after the criteria for
granting the disability status adopted in the Republic
of Latvia entered into force. Application of regulatory
enactments adopted after restoration of Latvia’s inde-
pendence, insofar they comply with the principles for
protecting the rights of disabled children and their fa-
mily members, also with respect to caring for the child
in the previous period, could be considered as one of
the possible alternative measures that would infringe
to a lesser extent upon persons fundamental rights
enshrined in the Satversme. Also, this would not desta-
bilise the system of social security because the number
of parents, to whom the contested norm applies and
in whose period of caring for the child the criteria for
granting disability status included in regulatory enact-
ments of the USSR applied, is comparatively small.

Hence, the Constitutional Court ruled that the con-
tested norm, insofar it denied to a person the right to
retire before reaching the full retirement age and de-
manded establishing that the child’s disability had been
recognised in accordance with criteria for granting di-
sability status envisaged in regulatory enactments of
the USSR, had to be recognised as being incompatible
with the first sentence of Article 91 and Article 109 of
the Satversme.

The contested norm comprises a re-
ference to the legal regulation of the
USSR, which obviously fell behind
developments in the protection of the
rights of disabled children and their
family members, enshrined in inter-
national human rights documents.
The Latvianlegislator,in adopting the
contested norm, should have abided
by the principle of the priority of the
child’s best interests and the need to
ensure special protection to disabled
and children and their family mem-
bers in the course of development
and on the basis of equality.

Case No.2016-12-01

Judgement [in Latvian]

Press release [in English]
On 18 May 2017, the Constitutional Court passed the

judgement in case No. 2016-12-01 “On Compliance of
Section 50?!(5) of the Sentence Execution Code of Lat-
via with the First Sentence of Article 92 of the Satvers-
me of the Republic of Latvia”

The prohibition to appeal against a decision by which
the regime of serving the sentence is reinforced was
examined in the case.
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The case was initiated on the basis of an application
by the Department of Administrative Cases of the
Supreme Court. It was noted in the application that a
decision by a prison’s evaluation committee on reinfor-
cing the regime for serving the sentence significantly
affected the sentenced person’s right to private life and,
therefore, it should be possible to appeal against this
decision in court.

First, the Constitutional Court established, whether the
contested norm had to be applied in the administrative
case that was the basis for the case under review. It was
found that the contested norm had to be applied in the
administrative case and, thus, legal proceedings in the
case under review had to be continued.

Secondly, the Constitutional Court recognised that
compatibility of the contested norm with the first sen-
tence of Article 92 of the Satversme had to be examined
insofar this norm applied to the decision, by which a
sentenced prisoner’s regime of serving the sentence was
reinforced, because the applicant saw incompatibility
of the contested norm with the Satversme exactly with
respect to reinforcing the regime for serving a sentence.
Moreover, also the Saeima has examined constitutiona-
lity of the contested norm, on the basis of arguments
regarding reinforcing the regime for serving a sentence.

Thirdly, the Constitutional Court concluded that the
evaluation committee, in adopting a decision on chan-
ging the regime for serving a sentence, essentially, deci-
ded on issues related to conditions, in which a sentence
linked to deprivation of liberty was served. By rein-
forcing the regime of serving the sentence, the scope
of rights to private life that can be exercised in the in-
stitution for deprivation of liberty is decreased for the
sentenced person. Hence, the contested norm, insofar
it applies to a decision, by which the regime for serving
a sentence is reinforced, restricts such right of a senten-
ced person the protection of which should be ensured
in a fair trial. Thus, the contested norms restricts the
rights of sentenced persons, the protection of which
falls within the scope of the first sentence of Article 92
of the Satversme.

Fourthly, by analysing the scope of the first sentence
of Article 92 of the Satversme in interconnection with
Article 6 of the European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms,
the Constitutional Court noted that the findings re-
garding the neutrality of a court were equally appli-
cable also to an institution, which on the institutional
level reviewed the decision on reinforcing the regime
for serving a sentence. The established legal remedy,
i.e., reinforcing the regime for serving the sentence
and reviewing of the respective decision only within
structures of the executive power, irrespectively of the
procedure that is implemented, cannot be considered
as such that can be designated as “court”. A legal re-
medy like this does not prevent all risks linked to as-
sessing the validity of the decisions and, thus, creates
doubts as to the independence and objectivity of the
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party adopting the decision. Therefore the sentenced
person must be ensured at least the minimum right to
turn to court; i.e. the right to have the case examined
at least in one judicial instance.

Thus, the Constitutional Court recognised the contes-
ted norm, insofar it applied to a decision on reinforcing
a sentenced prisoner’s regime for serving the sentence,
as being incompatible with the first sentence of Article
92 of the Satversme.

Justices of the Constitutional Court Aldis Lavin$ and
Janis Neimanis appended to the judgement their joint
“separate opinion” [in Latvian]. It is noted in the sepa-
rate opinion that narrowing of the claim and applying it
only to such decisions by which the regime for serving
a sentence is reinforced is incompatible with two basic
principles of legal proceedings before the Constitutio-
nal Court - the principle of objective investigation and
the principle iuria novit curia, as well as the legal sys-
tem of Latvia and the established case law of the Con-
stitutional Court.

The findings regarding the neutrality
of a court are equally applicable also
to an institution, which on the institu-
tional level reviews the decision on
reinforcing the regime for serving a
sentence. Reinforcing the regime for
serving the sentence and reviewing
of the respective decision only wit-
hin structures of the executive power,
irrespectively of the procedure that
is implemented, does not prevent all
risks linked to assessing the validity
of the decisions and, thus, creates
doubts as to the independence and
objectivity of the party adopting the
decision.

Case No.2017-01-01

Decision [in Latvian]

Press release [in English]

On 17 November 2017, the Constitutional Court deci-
ded to terminate legal proceedings in case No. 2017-01-
01 “On Compliance of Section 18(1) and Section 21(1)
of the Official Language Law with Article 96 of the Sat-
versme of the Republic of Latvia”.

Prohibition to indicate the name of the street on the
number sign of the building, alongside Latvian, also in
a foreign language was examined in the case.

The case was initiated on the basis of a constitutional
complaint by a private person. The applicant stated that


http://www.satv.tiesa.gov.lv/wp-content/uploads/2016/07/2016-12-01_Atseviskas_domas.pdf
http://www.satv.tiesa.gov.lv/wp-content/uploads/2017/01/2017-01_01_Lemums_izbeigsana.pdf
http://www.satv.tiesa.gov.lv/en/press-release/the-constitutional-court-terminates-legal-proceedings-in-the-case-regarding-prohibition-to-indicate-the-name-of-the-street-on-the-sign-on-the-building-in-a-foreign-language-alongside-its-name-in-latvi/

she had placed to an immoveable property in her ow-
nership a number sign of the building, on which the
name of the street had been, alongside the official lan-
guage, indicated also in foreign languages — in English
and in Russian. The applicant was made administrati-
vely liable because such sign of the number of the buil-
ding violated the norms established in the Official Lan-
guage Law. The applicant held that the prohibition to
indicate on the number sign of the building the name
of the street also in a foreign language alongside the
Latvian language restricted her right to inviolability of
her private life and home.

First of all, the Constitutional Court examined, whether
legal proceedings in the case should be terminated. The
Saeima requested termination of legal proceedings,
noting that the contested norm that was applied to the
applicant — Section 21(1) of Official Language Law —
could not have restricted the applicant’s fundamental
rights, because was not applicable to her.

The Constitutional Court found that it followed from
Section 21(1) of the Official Language Law that the
purpose of this norm was to establish provision of in-
formation only in the official language in those cases,
where the provider of information performed a public
function, excluding from the circle of subjects of this
norm those persons, who acted in the private sphe-
re. Although it was not established in the case of the
administrative violation that performance of a public
function had been delegated to the applicant by a law
or another regulatory enactment, the applicant was
made administratively liable, inter alia, on the basis of
Section 21(1) of the Official Language Law. The Con-
stitutional Court noted that an erroneous application
of a legal norm was not the grounds for reviewing the
constitutionality of a legal norm. Since Section 21(1)
of the Official Language Law did not pertain to the ap-
plicant as a private person and, consequently, does not
affect her fundamental rights established in Article 96
of the Satversme, the Constitutional Court decided to
terminate legal proceedings in this part.

Secondly, the Constitutional Court established,
whether Section 18(1) of Official Language Law, whi-
ch provided that in the Republic of Latvia place names
had to be created and used in the official language, was
applicable also to a private person. It was concluded
that the obligation to use place names in the official
language could not be narrowed by applying it only to
institutions of public power - this obligation applied
also to private persons.

Thirdly, the Constitutional Court drew attention to the
fact that that the obligation established by Section 18(1)
of the Official Language Law both to an institution of
public power and a private person to use place names
in the official language (within the territory of the Liiv
Coast — also in the Liiv language) was a manifestation
of the principle of a nation state. Strengthening of lan-
guage in public visual information is essential for mas-
tering the language and facilitating awareness of social

cohesion. Place names are part of the Latvian cultural
heritage, and the State has the obligation to safeguard
and protect it. The Latvian language must be protected,
irrespectively of the breadth of its actual use or the level
of threats that it is subjected to.

Fourthly, the Constitutional Court recognised that the
creation and placement of the sign denoting the num-
ber of the building and the street name were actions of
public nature. The purpose of such a sign is promoting
clear identification of the respective geographical ob-
ject and ensuring that the public finds its bearings in
the environment (including the urban environment).
The number of the building and the street name were
not a manifestation of the privacy of the owner or legal
possessor of the building. Presentation of the content
of the sign and the placement thereof do not constitu-
te a private or individual communication between the
owner or the legal possessor of the building and the so-
ciety or an individual representative of society.

In view of the above, the Constitutional Court found
that Section 18(1) of Official Language Law, insofar
it envisaged a prohibition to indicate the name of the
street on the number sign of the building also in a fo-
reign language, alongside the Latvian language, did not
pertain to the applicant’s right to inviolability of private
life and home, established in Article 96 of the Satvers-
me. Consequently, legal proceedings were terminated
also in this part of the case.

Actions, which substantially are pub-
lic and the aim of which is not perso-
nal development or establishing re-
lationships of personal nature, do not
fall within the scope of the right to in-
violability of private life.

Case No.2017-02-03

Judgement [in Latvian]

Press release [in English]

On 19 December 2017, the Constitutional Court passed
the judgement in case No. 2017-02-03 “On Compliance
of Para 2 of Annex 2 to the Cabinet Regulation of 7 Ja-
nuary 2004 No. 16 “Procedure for Assessing and Mana-
ging Noise” with Para 7 of Section 3 and Section 18'(3)
of the Law “On Pollution” and Article 111 and Article
115 of the Satversme of the Republic of Latvia, as well
as Subpara 2.4. of this Regulation, insofar it Applies to
Public Auto and Moto Sports Events which are Held in
Open-air Auto and Moto Racing Tracks Located in a
Populated Area (City or Village) and for which a Per-
mit for Organising a Public Event has been Issued in
the Procedure set out in the Law on Safety of Public En-
tertainment and Festivity Events with Para 7 of Section
2 of the Law “On Pollution” and Article 111 and Article
115 of the Satversme of the Republic of Latvia”.

The threshold values of noise set for auto and moto ra-
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cing tracks were examined in the case.

The case was initiated on the basis of applications su-
bmitted by the Administrative District Court and the
Ombudsman. It was noted in the applications that the
noise caused by moto racing tracks infringed upon per-
sons’ right to live in a benevolent environment and had
a hazardous impact upon persons’ health. Noise should
be assessed as one kind of pollution, which might have
harmful influence upon human health. Therefore the
State, allegedly, had the obligation to limit sources of
noise and ensure that the level of noise did not exceed
the threshold above which it could become harmful for
persons’ health.

First, the Constitutional Court recognised that the right
to health and the right to live in a benevolent environ-
ment comprised also the right to healthy environmen-
tal conditions. Therefore both Article 111 and Article
115 of the Satversme are applicable to the protection of
a person’s health against noise and constitutionality of
the contested norms had to be assessed by examining
both respective Articles in their interconnection. The
Constitutional Court also found that in the case under
examination it had to be verified, whether the State had
duly performed its positive obligations, which followed
from Article 111 and Article 115 of the Satversme. To
dot that, it must be verified, whether the State had im-
plemented measures aimed at ensuring and protecting
these fundamental rights, and also if these obligations
had been performed in due procedure. Whereas in exa-
mining, whether these measures had been implemen-
ted in due procedure, it must be verified, whether in
protecting a person’s right to health, principles of envi-
ronmental law had been abided by and whether a fair
balance between the interests of all stakeholders had
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been reached.

Secondly, the Constitutional Court recognised that
in a democratic state governed by the rule of law the
legislator, in adopting legal norms, and also the party
applying legal norms in the application thereof had
to respect human dignity. Everyone has the right to
live in an environment, where he or she can function
and develop in full, in conformity with human dig-
nity. Whereas in accordance with the precautionary
principle, the State has the obligation to do everything
possible to prevent effectively harm to human health
or, to the extent possible, decrease if before it has oc-
curred. The Constitutional Court found that the no-
ise that was allowed by the contested norms was not
only close to noise that caused harmful consequences
to human health, but in some cases even exceeded it.
Thus, a person living in the vicinity of racing tracks
may be subjected to the noise of such level that has a
harmful impact upon his or her health. At the same
time it was also emphasized that the Cabinet of Mi-
nisters knew about the possible harmful consequen-
ces, and yet the Cabinet did not consider these. Thus,
the Cabinet has not acted in compliance with the pre-
cautionary principle, ensuring and protecting human
dignity as the supreme value of a democratic state go-
verned by the rule of law.

Thirdly, the Constitutional Court noted that the Cabi-
net had to ensure a fair balance between the compe-
ting interests. The contested norms had been adopted
mainly to facilitate organising of international auto
and moto sports competitions in Latvia, thus, pri-
marily supporting the interests of sportsmen and the
respective merchants. Moreover, training sessions and
competitions in auto and moto racing tracks bring



economic benefits to society and provide possibilities
to persons, including children, to engage in sports.
However, the Cabinet has the obligation to consider
not only economic and other lawful interests but also
the possible harmful impact upon human health. Mo-
reover, the measures that are envisaged for preventing
the possible negative impact on human health should
be effective. This kind of balance was not ensured.

In view of the above, the Constitutional Court recog-
nised the contested norms as being incompatible with
Article 111 and Article 115 of the Satversme. Hence,
compatibility of the contested norms with Para 7 of
Section 2 of the law “On Pollution” was not examined.

Human dignity and the value of each
individual is the essence of human
rights. Therefore in a democratic sta-
te governed by the rule of law the le-
gislator, in adopting legal norms, and
also the institutions, in applying legal
norms, must respect human dignity.

Case No.2017-03-01

Judgement [in Latvian]

Press release [in English]

On 21 December 2017, the Constitutional Court
passed the judgement in case No. 2017-03-01 “On
Compliance of the Fourth and the Sixth Part of Sec-
tion 30, the Fifth and the Sixth Part of Section 48, Para
5 of Section 50, and Para 2! of the First Part of Section
51 of Education Law with the First Sentence of Article
100 and the First Sentence of Article 106 of the Sat-
versme of the Republic of Latvia”

Loyalty to the Republic of Latvia and its Satversme as a
precondition for working as the head of an institution
of education or a teacher was assessed in the case.

The case was initiated with respect to an application
submitted by twenty members of the 12th Saeima. It
was noted in the application that the contested norms
prohibited a person from being a head of an educatio-
nal institution and a teacher if he or she did not comply
with the obligation to be loyal to the State of Latvia and
its Satversme, as well as to bring up decent, honest, and
responsible people - patriots of Latvia, to strengthen
affiliation with the Republic of Latvia. Allegedly, this
prohibition placed disproportionate restrictions on a
teacher’s right to freedom of speech. Le., the contes-
ted norms, allegedly, required the teacher not only to
be loyal to the Republic of Latvia in his or her actions
and express opinion that was loyal to the Republic of
Latvia and its Satversme, but also to hold such internal
conviction. Moreover, the said requirement applied to
all aspects of the freedom of expression both in a te-
acher’s professional activities and in his or her private
life. It was maintained that disproportional restrictions
upon a teacher’s right to employment had been placed,

because a teacher was prohibited from working in his
or her profession, if incompatibility with the require-
ments included in the contested norms was found.

First, the Constitutional Court recognised that the
contested norms restricted the right of a head of an
educational institution and a teacher to freely express
his or her opinion; however, they did not restrict the
internal, unexpressed thoughts and beliefs. The right
to freely choose one’s vocation is also restricted becau-
se if the obligations that are envisaged in the contested
norms are not fulfilled the legal employment relations-
hip may be terminated and a prohibition for a year to
work as a teacher or a head of an educational institu-
tion may be imposed.

Secondly, the Constitutional Court found that the res-
triction on fundamental rights, which followed from
the contested norms, was established by law adopted
in due procedure. The contested norms, which were
adopted by the law of 18 June 2015 “Amendments to
Education Law”, were worded with sufficient clarity
allowing a person to understand the content of rights
and obligations that followed from them. The concept
of loyalty as a general clause has been embedded in
the legal system and the meaning of its content, essen-
tially, is clear. An action or an opinion that denying
the State of Latvia or the principles that are included
in the Satversme is to be recognised as being disloyal.
Likewise, the contested norms, which are included in
the law of 23 November 2016 “Amendments to Edu-
cation Law”, are sufficiently clearly worded. Moreover,
the inclusion of these norms on the package of draft
laws accompanying the draft law “On the State Budget
for 2017” complies with the provisions of Para 87" of
the Saeima Rules of Procedure.

Thirdly, the Constitutional Court noted that high qu-
ality process of education is such that provides to stu-
dents not only knowledge but also understanding of
and respect for the values of the State of Latvia and the
Satversme, as well as reinforces the awareness of them-
selves as part of the civil society of Latvia. Thus, the de-
mocratic state order is ensured and safeguarded both
at the present and in the future. If a teacher or a head
of an educational institution, who was not loyal to Lat-
via as a democratic state governed by the rule of law
and to the principles of the Satversme and through his
actions or words expressed disloyal opinions, partici-
pated in the process of education and influenced the
students, then it would be impossible to ensure high
quality education and to reach the aims of education.

The loyalty requirement does not restrict a person’s
right to be engaged in social, i.e., civic and political
activities. They allow a person to exercise his freedom
of speech in a way that complies with the Satversme
and a teacher’s ethics, infer alia, by critically analysing
political and social processes, actions taken by officials
or the Government. Likewise, the loyalty requirements
do not prohibit a teacher from organising the classes
and the upbringing work in a way that facilitates cri-
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tical thinking, develops the ability to express, listen
to an analyse various opinions. However, the opinion
that is expressed or the action taken may not under-
mine loyalty to the State of Latvia and the principles of
the Satversme.

All students in Latvia have the right to receive educa-
tion that, inter alia, complies with the principle of a
democratic state governed by the rule of law, the prin-
ciple of Latvia as a nation state and ensures that the
student becomes a full fledged member of the demo-
cratic civil society. Members of society, who are aware
of and respects the values, on which the Satversme is
founded, is the precondition for the existence of a de-
mocratic state governed by the rule of law. Moreover,
the primary objective of the process of education - to
ensure to students the right to receive such educa-
tion and upbringing that would allow developing and
strengthening the feeling of being affiliated to Latvia
- complies with the interests of society, not only those
of the students. Thus, the legislator, by adopting the
contested norms, has reached a balance between the
interests of society and those of an individual, and the
restriction that is established by the contested norms
is proportionate.

In view of the above, the Constitutional Court recog-
nised the contested norms as being compatible with
the first sentence of Article 100 and the first sentence
of Article 106 of the Satversme.

Since the restoration of independen-
ce, democratic values and civil so-
ciety have consolidated in Latvia;
however, the State, taking into con-
sideration the historical experience,
must take special carealsoin the futu-
retoprotectand consolidate values of
democracy in thefield of education.

Case No.2017-07-01

Judgement [in Latvian]

Press release [in Englishl]

On 24 November 2017, the Constitutional Court passed
the judgement in case “On compliance of Para 1 of Sec-
tion 50 of Education Law; insofar it denies a person, who
has been punished for serious or particularly serious cri-
mes, to work as a teacher, with Article 106 of the Satvers-
me of the Republic of Latvia”

The absolute prohibition to work as a teacher to any per-
son, who had been punished for a serious or a particu-
larly serious crime, was examined in the case.

The case was initiated on the basis of a private persons
constitutional complaint. It was noted in the complaint
that the restriction on fundamental rights included in
the contested norm was not proportionate, because,
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even if the criminal record had been set aside or extin-
guished, an absolute prohibition to work as a teacher had
been applied to a person. Likewise, the contested norm
prohibits the competent institution from assessing a per-
son’s suitability for a teacher’s work.

First, the Constitutional Court established the scope in
which and the persons with respect to who it should
examine the regulation included in the Education Law,
which prohibited a person from working as a teacher,
because it applied to an extensive set of different situa-
tions. It was recognised that a situation, in which the
Constitutional Court would have to initiate and exami-
ne new cases involving the same issue of constitutional
law, which could be adjudicated in the framework of the
case under review, would be contrary to the principle of
procedural economy. Moreover, in accordance with the
principle of objective investigation, after a case has been
initiated, the Constitutional Court uses not only the ar-
guments and evidence submitted by the participants of
the case - the applicant and the institution, which issued
the contested act, but is also looking for them itself. Le.,
the meaning and the essence of the legal proceedings
before the Constitutional Court is closely linked to the
Court’s active role in establishing circumstances that are
legally significant in the adjudication of the case and in
collecting evidence. Since the materials in the case were
sufficient, the Constitutional Court found that it should
examine the legal consequences caused by the contes-
ted norms not only for a person, who has been punished
for intentionally committing a serious crime, but also a
person, who has been punished for intentionally com-
mitting a particularly serious crime. This ensures com-
prehensive and objective hearing of the case, as well as
procedural economy and the existence of such legal sys-
tem, in which regulation that is incompatible with the
Satversme or other legal norms (acts) of higher legal for-
ce is eliminated as fully and comprehensively as possible.

Secondly, the Constitutional Court found that the le-
gislator enjoyed discretion to set requirements with
respect to particular professional activity, insofar pub-
lic interests required this. The profession of a teacher
should be considered as being a profession of public
importance - it is linked to the need to ensure to all per-
sons the right to education established in Article 112 of
the Satversme. A teacher has an essential role not only
in ensuring the quality of education and knowledge but
also in forming a student’ attitudes and values. There-
fore the legislator has the right to set strict requirements
for persons, who wish to work as teachers, that apply
not only to the professional qualification and skills but
also to their personality and previous experience. If the
legislator has envisaged such requirements, then these,
inter alia, must be assessed as restrictions on the funda-
mental right established in Article 106 of the Satversme
to freely choose one’s vocation. Thus, a person’s right to
freely choose one’s vocation has been restricted by the
contested norm. This restriction was established by a
law that had been adopted in due procedure. Moreover,
this restriction has a legitimate aim, i.e., protection of
other persons’ rights, public morals and welfare.
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Thirdly, the Constitutional Court found that the pro-
hibition included in the contested norm applied to
all persons, who had been punished for intentionally
committing a serious or a particularly serious crime.
It allows no exceptions. Moreover, this prohibition is
established for life, it is in force for an unlimited term
also of the criminal record is set aside or extinguished.
Therefore this prohibition is to be considered as being
absolute. In assessing proportionality of an absolu-
te prohibition, the Constitutional Court must verify,
whether the legislator has:

1) substantiated the need for an absolute prohibition;
2) assessed the essence of the absolute prohibition and
the consequences of application thereof; 3) provided
substantiation that, by envisaging exemptions from
this absolute prohibition, the legitimate aim of the res-
triction on fundamental rights would not be reached in
the same quality.

The Constitutional Court noted that the legislator had
provided substantiation for the need to retain an ab-
solute prohibition to work as a teacher for all persons,
who had been punished for intentionally committing
a serious or a particularly serious crime. However, the
materials of drafting the contested norm do not pro-
vide a confirmation that the legislator had examined,
whether, indeed, in all cases, where by committing a
criminal offence certain interests of a person, the so-
ciety or the State are threatened, the prohibition to
work as a teacher is substantiated. Also following the
adoption of the contested norm the legislator did not
reexamine the need to retain the absolute prohibition.
Moreover, the legislator, in establishing an absolute
prohibition, not only had to substantiate the need for
such a prohibition but also had to verify, whether an
absolute prohibition was the only measure allowing to
reach the legitimate aim of the restriction on funda-
mental rights. The documents related to drafting and
adopting the contested norm did not confirm that an
absolute prohibition to work as a teacher for all per-
sons, who had been punished for intentionally com-
mitting a serious or a particularly serious crime, was
the only measure for reaching the legitimate aims.

Fourthly, the Constitutional Court found that other,
more lenient measures existed, which, in view of the
interests jeopardised by the criminal offences, would be
less restrictive on the fundamental rights established in
Article 106 of the Satversme. By taking into conside-
ration only the fact that a person has been punished
for intentionally committing a serious or a particularly
serious crime and without an individual assessment of
the particular case, it is not always possible to become
tully convinced that the fact of criminal record has left
an irreversible impact on the personality of the pros-
pective teacher.

The possibility to assess, whether a person, who had
been punished for intentionally committing a serious
or a particularly serious crime, could work as a teacher,
would allow reaching the legitimate aims of the restric-

tion on fundamental rights — protection of other per-
sons’ rights, public morals and welfare - in the same
quality as it is done now. At the same time, this would
restrict to a lesser degree the fundamental rights of per-
sons, who have been punished for intentionally com-
mitting serious or particularly serious crimes, because
in some cases, where the State Education Quality Ser-
vice had concluded that it would not harm the interests
of students, these persons could work as teachers.

Thus, the Constitutional Court found that the restric-
tion established by the contested norm was incompa-
tible with the principle of proportionality and, hence,
the contested norm was incompatible with Article 106
of the Satversme.

In assessing proportionality of an ab-
solute prohibition, the Constitutional
Court must verify, whether the legis-
lator has: 1) substantiated the need for
an absolute prohibition; 2) assessed
the essence of the absolute prohibi-
tion and the consequences of applica-
tion thereof; 3) provided substantia-
tion that, by envisaging exemptions
from this absolute prohibition, the
legitimate aim of the restriction on
fundamental rights would not be rea-
ched in the same quality.
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2.2. INTERNATIONAL LAW AND
THE EUROPEAN UNION LAW

General Observations

The Constitutional Court has noted in its rulings that
international law and the European Union law inte-
ract with the Latvian legal system.

The Latvian legal system is characterised by openness
to international law. Pursuant to the doctrine of mo-
nism, in Latvia, the norms of international law that
are binding upon the Republic of Latvia are applied
directly.” The validity of international law provisions,
as well as the rights and obligations of states upon as-
suming international commitments are regulated by
international law itself, first and foremost, the Vienna
Convention on the Law on Treaties (hereinafter — the
Vienna Convention) and the norms of customary in-
ternational law.? The Constitutional Court has noted
that each state member of an international treaty must
respect justice and fulfil the obligations that follow
from treaties and other sources of international law. A
state may not set its national law against international
commitments (law).

In respecting international law (commitments), the
State acts as a united subject of international law, and
it is not important who - the Saeima, the Cabinet or a
ministry — has not fulfilled an obligation imposed by
an international treaty, the consequences - the failu-
re to meet commitments — are important.”> Also the
parties applying legal norms, inter alia, courts, upon
identifying an incompatibility between a norm of in-
ternational law and a norm of the Latvian national
law, must apply the norm of international law.”

The content of the Vienna Convention and nuances of
its application,* well as application of the international
customary law* have been explained in the rulings by
the Constitutional Court. The Constitutional Court has
also pointed out how unratified international treaties
should be applied.*

The Constitutional Court has repeatedly reminded that
international law and application thereof may serve as
the means for establishing the content of legal norms
and principles defined in the Satversme.”” Article 89 of
the Satversme shows that the legislator’s aim had not
been setting the norms of human rights included in the
Satversme against the norms of international human
rights but quite to the contrary - achieving harmony
between them. In those cases, where doubts arise as to
the content of human rights included in the Satversme,
these rights should, to the extent possible, interpreted
in accordance with the interpretation that is used in
applying international human rights.”® This obligation
follows both from Article 89 of the Satversme and the
principle of the Satversme’s openness.” Thus, on the le-
vel of constitutional law, the norms of international hu-
man rights and the practice of application thereof serve
as a means of interpretation to establish the content of
human rights and the principles of a state governed by
the rule of law, insofar this does not lead to decreasing
or restricting human rights that are included in the Sat-
versme.”

The task of the Constitutional Court, on the one hand,
is to ensure for full legal protection of the Satversme as
the basic law of the State, but, on the other hand, the
Constitutional Court, within the limits of its jurisdic-
tion, has the obligation to ensure that the Republic of
Latvia undertakes its international commitments in the
procedure established by the Satversme.

Le., the Constitutional Court has the obligation to en-
sure supremacy of the Satversme, at the same time se-
eing to it that after the particular international treaty
has entered into force the procedure, in which the Sta-
te has assumed concrete international commitments,
cannot be contested.’ In two cases the Constitutional
Court has assessed compliance with the Satversme of

19 Separate Opinion by the Justices of the Constitutional Court Sanita Osipova and Ineta Ziemele in Case No. 2015-19-01, Para 5.

20 Judgement by the Constitutional Court of 29 November 2007 in Case No. 2007-10-0102, Para 75.1.

21 Judgement by the Constitutional Court of 7 July 2004 in Case No. 2004-01-06, Para 6 of the Findings.

22 Judgement by the Constitutional Court of 7 July 2004 in Case No. 2004-01-06, Para 3.2. of the Findings.

23 Judgement by the Constitutional Court of 21 October 2002 in Case No. 2002-05-010306, Para 7 and Judgement of 7 July 2004 in Case

No. 2004-01-06, Para 6 of the Findings.

24 For example, Judgement by the Constitutional Court of 29 November 2007 in Case No. 2007-10-0102.
25 Judgement by the Constitutional Court of 13 May 2005 in Case No. 2004-18-0106 and Judgement of 29 November 2007 in Case No.

2007-10-0102.

26 Judgement by the Constitutional Court of 27 November 2003 in Case No. 2003-13-0106, Para 1.1. of the Findings.

27 For example, Judgement by the Constitutional Court of 7 April 2009 in Case No. 2008-35-01, Para 13.

28 Judgement by the Constitutional Court of 30 August 2000 in Case No. 2000-03-01, Para 5.

29 Ziemele I. Role of the Constitutional Courts in Upholding and Applying the Constitutional Principles: the Case of Latvia. Paper present-
ed at the XVIIth Congress of the Conference of European Constitutional Courts, Batumi, 29 June 2017. Available: http://www.satv.tiesa.

gov.lv/

30 Judgement by the Constitutional Court of 13 May 2005 in Case No. 2004-18-0106, Para 5.
31 Judgement by the Constitutional Court of 7 April 2009 in Case No. 2008-35-01, Para 11.1. 27



laws, by which international treaties had been ratified.*”
In once case it was examined, whether national legal
norms complied with a bilateral agreement on facili-
tation and mutual protection of investments.* It fol-
lows from the case law of the Constitutional Court that
compliance of a legal norm with an international treaty
is to be examined in abstracto.

The Constitutional Court has recognised that, with the
ratification of the Treaty on Latvias Accession to the
European Union, the law of the European Union has
become an integral part of the Latvian law. Pursuant
to this treaty, legal acts adopted by institutions of the
European Union are also binding upon Latvia.** Thus,
legal acts of the European Union and interpretation
thereof that has been consolidated in the case law of the
Court of Justice of the European Union must be abided
by in applying national regulatory enactments to avoid
possible conflicts between the Latvian law and the Eu-
ropean Union law.”

In addition to that, the Constitutional Court has defi-
ned the legislator’s obligations in implementing direc-
tives of the European Union. The legislator is obliged to
ensure that requirements set in the directives of the Eu-
ropean Union are transposed precisely - to transpose
all commitments of the Member State that follow from
the norms of the particular directive into the national
legal system and also do that clearly and precisely, so
that persons would be able to understand their obliga-
tions and rights.*

The Constitutional Court has examined the possibility
of referring a question for a preliminary ruling to the
Court of Justice of the European Union in several ca-
ses.”

Trends of Development

In 2017, the Constitutional Court in one case examined
matters pertaining to interaction between the Europe-
an Union law and the Latvian law. L.e., in case No. 2016
04 03, the Constitutional Court adopted its first decisi-
on on referring a question to the Court of Justice of the
European Union for a preliminary ruling.

Case No.2016-04-03

Decision on referring questions to the Court of Jus-
tice of the European Union for preliminary ruling [in
English]l

Decision on the procedure of adopting a decision to
refer a question to the Court of Justice of the Europe-
an Union for preliminary ruling [in Englishl

Press release [in English]

At the hearing of 28 February 2017 with the partici-
pation of participants in the case, the Constitutional
Court examined case No. 2016 04 03 “On Compliance
of the Cabinet of Ministers Regulation of 14 April 2015
No. 187 “Amendment to the Cabinet of Ministers Re-
gulation of 30 November 2004 No. 1002 “Procedure for
Implementing the Programming Document “Latvia’s
Rural Development Plan for the Implementation of
Rural Development Programme for 2004-2006™" with
Article 105 of the Satversme of the Republic of Latvia”

32 Judgement by the Constitutional Court of 29 November 2007 in Case No. 2007-10-0102 and Judgement of 7 April 2009 in Case No.

2008-35-01.

33 Judgement by the Constitutional Court of 6 October 2010 in Case No. 2009-113-0106.
34 Judgement by the Constitutional Court of 7 June 2004 in Case No. 2004-01-06, Para 7 and Judgement of 17 January 2008 in Case No.

2007-11-03, Para 24.2.

35 Judgement by the Constitutional Court of 2 May 2012 in Case No. 2011-17-03, Para 13.3.

36 Judgement by the Constitutional Court of 29 December 2014 in Case No. 2014-06-03, Para 21.2.

37 Judgement by the Constitutional Court of 19 October 2011 in Case No. 2010-71-01, Para 24.

38 Judgement by the Constitutional Court of 28 May 2009 in Case No. 2008-47-01, Judgement of 19 October 2011 in Case No. 2010-71-01,
and Judgement of 13 October 2015 in Case No. 2014-36-01. See more: Lavin$ A., TamuZs K. Satversmes tiesas pieredze saistiba ar preju-

dicialajiem jautajumiem. Jurista Vards, 06.12.2016., Nr. 49, 32.-35. Ipp.
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and decided to refer a question for preliminary ruling
to the Court of Justice of the European Union.

Early retirement support to those elderly owners of
farms, who do not wish to of, for various reasons, are
unable to continue and develop their business activities
and therefore transfer the farm to another person was
examined.

The application to the Constitutional Court was sub-
mitted by the Administrative District Court, which was
hearing a case regarding discontinuation of disburse-
ment of the inherited early retirement pension. The
agreement on early retirement envisaged that the pen-
sion would be paid to the farmer or his heirs until 2021;
however, the disbursement thereof was discontinued in
2015 - after the contested norm was adopted.

Initially, the Constitutional Court examined the case in
written procedure. However, in the course of hearing
the case, such circumstances were disclosed that requi-
red holding a court hearing with the participation of
the participants in the case.

Upon hearing the participants in the case and the sum-
moned persons, the Constitutional Court concluded
that it was questioned in the case, whether the provi-
sions of the Council Regulation (EC) No. 1257/1999 of
17 May 1999 on support for rural development from
the European Agricultural Guidance and Guarantee
Fund (EAGGF) and amending and repealing certain
Regulations (hereinafter - Regulation No. 1257/1999)
prohibited the Member States to include in their re-
gulatory enactments the institution of inheriting the
early retirement support. It was established that in the
legal and actual matter under examination the case
law of the Court of Justice of the European Union had
not evolved. Therefore the norms of the Regulation
No. 1257/1999 could be considered as not being such
that envisaged clear and precise obligations, which as
to their performance or consequences did not depend
upon adoption of any further act. Thus, in the parti-
cular case, acte clair doctrine would not be applicab-
le, and it was doubted, whether the Regulation No.

1257/1999, indeed, prohibited the Member States from
including into their regulatory enactments the institu-
tion of inheriting the early retirement support. Thus, it
was necessary to refer a question to the Court of Justice
of the European Union for a preliminary ruling regar-
ding interpretation of the norms of the Regulation No.
1257/1999.

Neither the Constitutional Court Law, nor the Rules of
Procedure of the Constitutional Court regulate expres-
sis verbis the cases, where a decision has to be adopted
on referring a question to the Court of Justice of the
European Union for a preliminary ruling. Therefore
the Constitutional Court established the procedure for
adopting a decision like this.

The Constitutional Court suspended legal proceedings
until the date when the ruling by the Court of Justice of
the European Union entered into force.

Neither the Constitutional Court Law,
nor the Rules of Procedure of the Consti-
tutional Court regulate expressis verbis
the cases, where a decision has to be
adopted on referring a question to the
Court of Justice of the European Union
for a preliminary ruling. Thus, the
procedure for adopting a decision like
this is to be considered as a procedural
issue that is not regulated either by the
Constitutional Court Law or the Rules of
Procedure of the Constitutional Court.
This issue was regulated by the Consti-
tutional Court in examining case No.
2016-04-03.
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2.3. STATE LAW

(INSTITUTIONAL PART OF THE

SATVERSME)

General Observations

In the case law of the Constitutional Court, the con-
tent of the norms included in the institutional part of
the Satversme has been revealed by characterising the
constitutional identity of the State of Latvia, the demo-
cratic order, the principles of a state governed by the
rule of law, as well as relationships of constitutional in-
stitutions.

The Constitutional Court has defined elements of the
constitutional identity. Le., Latvia is founded on such
fundamental values that comprise fundamental rights
and freedoms, democracy, the sovereignty of the State
and of the people, separation of powers, and the rule of
law. The State has an obligation to guarantee these valu-
es, and they cannot be infringed on by amendments to
the Satversme that have been introduced only by law.”

The Constitutional Court has attributed fundamental
importance to the doctrine of state continuity. The res-
tored Latvia identifies itself with the prewar Latvia. The
constitutional institutions of the State of Latvia subs-
tantiate their position with the fact that following the
events of 1940 Latvia as the subject of international law
did not lose this status. Following the restoration of in-
dependence, Latvia continues its statehood (integratio
ad integrum).*® The doctrine of state continuity, deve-
loped by the Constitutional Court, is constituted by the
judgement in case No. 2007-10-0102, the judgement
in case No. 2009-94-01, and the judgement in case No.
2010-20-0106.

The Constitutional Court also has defined sources of
the Latvian constitutional law. The constitutional regu-
lation of the State of Latvia basically is summarised in
the Satversme; however, the Act on Proclaiming the Re-
public of Latvia of 18 November 1918, the declaration
of 4 May 1990 “On the Restoration of Independence
of the Republic of Latvia” and the constitutional law
of 21 August 1991 “On the Statehood of the Republic
of Latvia” have retained their legal force alongside it.
The Satversme and the four acts of constitutional level
jointly constitute the constitutional regulation of the

Republic of Latvia. General principles of law also form
the content of the Satversme. The Constitutional Court
has underscored that all parties applying the law must
apply the Satversme directly and immediately.*

The case law of the Constitutional Court comprises re-
ferences to methods for interpreting the Satversme. For
example, the principle of unity of the Satversme prohi-
bits interpretation of some constitutional norms in iso-
lation from other norms of the Satversme because the
Satversme, as a united document, influences the scope
and content of each separate norm.* Each wording
in the Satversme has been given certain content, and
it must be taken into account to apply the respective
norm of the Satversme correctly.”

The concept of Latvia as a democratic state governed by
rule of law has been characterised in the case law of the
Constitutional Court. The principles of a democratic
state governed by the rule of law are based upon exis-
tence of a balance within society between the funda-
mental values and exercise of rights. Decisions adopted
by the constitutional institutions must create trust that
these have been adopted in compliance with the prin-
ciple of justice. In a democratic state governed by the
rule of law, each constitutional institution should per-
form the functions entrusted to it by society honestly,
effectively and fairly, its actions must comply with the
Satversme.*®

The Constitutional Court has noted that the Satversme
recognises only a democratic order of the State.*” The
Satversme provides for a number of ways, in which ci-
tizens can express their will. In the framework of the
election procedure the people elect the Saeima (Arti-
cle 6-9, 14 of the Satversme). The people themselves
may act as the legislator, by submitting draft laws and
deciding on them in a national referendum (Article
64, 65, 78-80 of the Satversme). Likewise, the totality
of citizens may decide in a national referendum on the
laws or amendments to the Satversme adopted by the
Saeima (Article 72-75, 77, 79 and 80 of the Satversme),
as well as on other issues put for a national referendum

39 Judgement by the Constitutional Court of 7 April 2009 in Case No. 2008-35-01, Para 17.

40 Judgement by the Constitutional Court of 29 November 2007 in Case No. 2007-10-0102, Para 33.2.
41 Judgement by the Constitutional Court of 29 November 2007 in Case No. 2007-10-0102, Para 62.
42 Judgement by the Constitutional Court of 11 January 2011 in Case No. 2010-40-03, Para 10.

43 Judgement by the Constitutional Court of 18 December 2013 in Case No. 2013-06-01, Para 15.2.
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(Article 48, the third and fourth part of Article 68 of
the Satversme). The Satversme and the respective laws
set a number of prerequisites both for the procedure of
elections and a national referendum.* Restrictions on
the right to vote* and compliance of the regulation on
national referendums® with norms of higher legal force
have been assessed in the case law of the Constitutio-
nal Court. The Constitutional Court has underscored
that citizens must trust the legitimacy of constitution
and that the Satversme is implemented in a democra-
tic process. A certain procedure should be in place, in
which legally binding decisions on proposals of poli-
tical nature are adopted. Issues that are of interest to
society must be decided on even if there is no consen-
sus regarding them; however, decisions always must be
adopted in a procedure that allows considering them as
being legitimate. A reasonable procedure for decision
taking is the prerequisite for the legitimacy of the ma-
jority’s power. The existence of such a procedure does
not always guarantee an impeccable result; however, it
allows presuming that the decision has been adopted in
a correct way.”!

The division of jurisdiction between institutions of state
power or the foundation for the principle of separation
of powers is embodied in the norms of the institutio-
nal part of the Satversme.”> Hence, the Constitutional
Court has paid special attention to the content of the
principle of separation of powers. The Constitutional
Court has noted that this principle guarantees balance
and a mechanism of mutual control between the con-
stitutional institutions to prevent trends of usurpation
of power and promote moderation of power.”> Moreo-
ver, in a democratic state governed by the rule of law
the principle of separation of powers not only separates
the branches of power but also comprises the require-
ment of their cooperation.* The principle of separation
of powers should not be perceived in a dogmatic and
formalistic way but should be juxtaposed with its aim
to prevent centralisation of power in the hands of one
institution or official.>® The aim of the principle of sepa-
ration of powers is to ensure implementation and pro-
tection of the fundamental values of a democratic state
governed by the rule of law.* The Constitutional Court
has recognised that some deviations are admissible, if
they make the performance of the functions of the sta-
te power more effective, strengthens the independence

of an institution of state power from another power or
ensures the functioning of the system of checksandba-
lances of three powers.””

The Satversme divides the jurisdiction of the State of
Latvia between the socalled constitutional institu-
tions that it refers to — the totality of Latvia’s citizens,
the Saeima, the President of the State, the Cabinet of
Ministers, the State Audit Office, courts, and the Con-
stitutional Court.® The constitutional institutions of
state power may exercise the jurisdiction of the State
of Latvia themselves or may establish for this purpo-
se, for example, institutions of public administration.
Thus, one of the constitutional institutions of the sta-
te power or of the institutions established by them has
jurisdiction over all matters in the life of the State and
society and has the jurisdiction to act and to resolve the
particular matter, insofar their legal regulation is foun-
ded upon the provisions of the Satversme. Hence, only
such legal situation, where at least one constitutional
institution of the state power or an institution estab-
lished by it has the obligation to ensure that provisions
of the Satversme are complied with, is compatible with
the Satversme.”

The Constitutional Court also has underscored that, in
compliance with the principle of separation of powers
that follows from Article 1 of the Satversme, the legisla-
tor decides on the jurisdiction of constitutional institu-
tions, insofar it has not been already defined in the Sat-
versme. The matters of the jurisdiction of constitutional
institutions may be decided in two ways; the legislator
may define in a law expressis verbis the authorisation
of a constitutional institution and the procedure for
implementing it or by abstaining from granting it to
a constitutional institutions. However, the principle of
separation of the state power may not be understood in
the way that the subjective rights of constitutional in-
stitutions to demand that authorisation or rights prefe-
rable to them should be granted to them would follow
from this principle.®® In characterising the relationships
between constitutional institution, the Constitutional
Court has noted that a constitutional institution, in
adopting a decision that affects another constitutional
institutions has the obligation to: firstly, hear the opi-
nion of this institution, respecting it in compliance with
the principle of separation of powers; secondly, provide
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substantiation for the adopted decision in such a scope
that in case, if the court had to examine its compliance
with the Satversme, this substantiation would provide
all information required to assess it; thirdly, even if this
opinion is not taken into consideration or is taken into
consideration only partially, should provide substantia-
tion for its actions in the amount that, in case, if the
court had to examine its compliance with the Satvers-
me, it would provide all information that is necessary
for the proportionality test.®!

The Constitutional Court analyses interpretation of
norms included in the institutional part of the Sat-
versme and the interaction of constitutional institu-
tions by examining the legislator’s authorisation to
issue external regulatory enactments. Pursuant to the
Satversme, the executive power’s function falls within
the jurisdiction of the Cabinet, although some actions
of the executive power can be entrusted also to other
institutions. Issuing external regulatory enactments,
when the legislator, in compliance with the Satversme,
has authorised an institution of executive power to is-
sue such, is one of the activities by the public admi-
nistration. Since issuing of such regulatory enactments
is an activity by the public administration, the Cabinet
or another institution of executive power specifies the
political will included in a law or establishes a procedu-
re for implementing a law. The content of acts adopted
in the framework of such activity is mainly procedural
norms, which function mainly as a tool for embodying
the rights that have been previously established in law.
In some cases the content thereof may comprise also
substantial norms; however, these should be adopted
on the basis of authorisation granted by the legislator.
External regulatory enactments that have been issued
on the basis of authorisation constitute the part of re-
gulatory enactments that has been created not by draf-
ting laws but by implementing laws.®

The Constitutional Court has explained that the requi-
rement that the legislator itself should decide on all
matters in the life of the State in the process of legisla-
tion in the complex living conditions of contemporary
society has become unrealistic. The legislator does not
have the possibility to decide through legislating on all
issues that require regulation. Often such actions by the
legislator would come too late, because the process of
legislation is cumbersome and time consuming.”® To
ensure more effective exercise of state power, exceptions
to the principle of legislator’s supremacy are admissib-

le. These exceptions follow from the Satversme. Their
aim is to make the legislative process more effective, as
well as to ensure swifter and more adequate response
to the need of amending legal regulation.** Thus, one of
the most important activities of public administration
is issuing external regulatory enactments when the le-
gislator has granted special authorisation to do that to
an institution of executive power.* In difference to per-
forming other activities of the executive power, issuing
of external regulatory enactments requires approp-
riate democratic legitimisation. Hence, the Satversme
allows the right of autonomous institutions of public
administration to issue external regulatory enactments
in the framework of activities by the administration, if
such institutions have received appropriate democratic
legitimisation® At the same time, the Constitutional
Court has underscored that the legislator itself should
decide on regulating such important issues in the life of
the State and society that require conceptual decisions
and a political discussion. In assessing the importance
of a particular issue and its connection to fundamen-
tal rights, the legislator should decide on the extent to
which this issue should be regulated by law.”

The case law of the Constitutional Court with respect
to external regulatory enactments issued within the
framework of authorisation covers cases regarding
compliance of the Cabinet’s regulations, regulations
issued by autonomous institutions of public adminis-
tration and binding local government regulations with
legal norms of higher legal force. To establish, whether
an external regulatory enactment has been issued in
compliance with authorisation, the Constitutional
Court assesses the content and aim of the authorising
norms, as well as whether the respective institutions
has not exceeded the scope of authorisation granted
by the legislator. The Constitutional Court has noted
that the legislator’s authorisation to issue external re-
gulatory enactments must maintain the relationship
of checks-and-balances of the power and also should
comply with other principles of a state governed by the
rule of law.®® In its case law, the Constitutional Court
has recognised as being incompatible with the Satvers-
me such regulatory enactments that had been issued by
exceeding jurisdiction or not abiding by the limits of
authorisation, i.e., ultra vires. The totality of findings in-
cluded in the case law provides, inter alia, that the right
to regulate an issue with a regulatory enactment may
be established only by the legislator’s authorisation and
the Cabinet has acted ultra vires by issuing external re-
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gulatory enactments (regulations), exceeding the limits
of authorisation granted to it. Ultra vires doctrine is
applicable also to compliance of regulatory enactments
issued by other institution authorised by the legislator
and by a local government with legal norms of higher
legal force.”

The Constitutional Court, in interpreting norms of
the Satversme, has defined also its aim and objectives.
The Constitutional Court, in examining compliance of
laws with the Satversme, implements the principle of
constitutional supremacy, thus, ensuring constitutional
justice. Neither the Satversme, nor the Constitutional
Court Law grants to the Constitutional Court the right
to refuse assessing compliance of a law or another legal
norm with the Satversme, just like no one is given the
right to prohibit the Court from performing its func-
tions or to restrict the Court in the performance of its
functions. Hence, the Constitutional Court has the ju-
risdiction to examine the constitutionality of decisions
adopted by other branches of the state power also in
those cases, where these decisions affect the judicial
power.”!

Trends of Development

In 2017, the Constitutional Court has dealt with issues
pertaining to relationships of constitutional institutions.
Case No. 2016-31-01 is already the fifth case before the
Constitutional Court, in which the system of judges’
remuneration and the principles of functioning there-
of was assessed. In this case, the Constitutional Court
consistently applied Article 83 of the Satversme to define
those principles, which the judges’ system of remunera-
tion should comply with. In addition to that, the content
of the principle of separation of powers and the need to
have due dialogue between constitutional institutions
was explained. It is important that in this particular case
the application was submitted by the Council for the Ju-
diciary, which exercised this right for the first time.

Whereas in case No. 2016-23-03 the Constitutional
Court examined the quality, in which the legislator’s aut-
horisation to the Cabinet had been exercised. This case
is one of the few, in which the principle of separation
of powers is examined on several levels, including the
local government. In this case, the interaction between
the principle of separation of powers and the principle
of self-governance was examined.

CaseNo.2016-23-03
Judgement [in Latvian]

Press release [in English]
On 29 June 2017, the Constitutional Court passed the

judgement in case No. 2016-23-03 “On Compliance of
Para 12.1.1 and Para 60 of the Cabinet Regulation of 13
October 2015 No. 591 “Procedure in which Learners are
Enrolled at and Discharged from Institutions of General
Education and Special Preschool Education Groups, as
well as Moved to a Higher Form” with Article 1 of the
Satversme of the Republic of Latvia”

It was examined in the case, whether the Cabinet, by es-
tablishing the procedure, in which learners are enrolled
at and discharged from institutions of general education
and special preschool education groups, had acted in
compliance with the Satversme.

The case was initiated on the basis of an application by
the Council of Jaunjelgava District. It was noted in the
application that Jaunjelgava Secondary School was su-
bordinated to the applicant. This secondary school was
said to be the only institution of education in Jaunjelgava
District where students could obtain general secondary
education. The school was said to be no longer able to
comply with requirements set in the contested norms
with regard to the minimum number of students in a
form. Due to this reason in the school year of 2016/ 2017
the 10th form was not opened at Jaunjelgava Secondary
School. The contested norms prohibit from performing
the function transferred into the autonomous jurisdic-
tion of a local government - to ensure the inhabitants’
right to acquire general secondary education. The con-
tested norms are said to envisage the number of students
as the only criterion for existence of a secondary school,
and, thus, local governments have no possibility to de-
cide on the existence of secondary school, by individu-
ally assessing also other circumstances, for example, the
performance of students of the particular educational
institution at centralised examinations, as well as demo-
graphic situation and possible changes to it in the future.

First, the Constitutional Court rejected the Cabinet’s ar-
guments that the contested norms did not infringe upon
the applicant’s rights and that legal proceedings in the
case should be terminated. It was found that an infrin-
gement upon a local government’s right could be ma-
nifested also in the fact that the contested act restricted
the local government in performance of its autonomous
functions. To ensure inhabitants’ right to education, the
legislator has transferred into the applicant’s jurisdiction
the autonomous function to provide for inhabitants’
education. Whereas the contested norms restricted the
Applicant’s discretion in selecting the form, in which ge-
neral secondary education is ensured.

Secondly, the Constitutional Court established, whether
the applicant’s discretion in performing the autonomous
function had been restricted legally. A local government’s
discretion in performing an autonomous function mig-
ht be regulated by an external regulatory enactment;
however, this enactment must be legal. Therefore, first
and foremost, it had to be verified, whether the contested
norms had been adopted in due procedure and whether
the Cabinet, in issuing the contested norms, had acted
within the limits of the legislator’s authorisation.

The Constitutional Court established that the contested
norms had been issued on the basis of Para 18 of Section
4 of the General Education Law. This legal norm provi-
des that the Cabinet is authorised to determine the pro-
cedure for enrolling students in general educational in-
stitutions and discharging from them (except boarding
schools and special educational institutions) and the
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mandatory requirements for moving them up into the
next grade. In accordance with grammatical interpreta-
tion of a legal norm, the Cabinet was not authorised to
determine the minimum number of students in forms.
In accordance with historic interpretation of legal norms
the Constitutional Court established that previously
the legislator had specially authorised the Cabinet to
determine the minimum number of students in forms;
however, later this authorisation to the Cabinet was ex-
cluded from the General Education Law. Thus, special
authorisation granted by the legislator was required for
issuing the contested norms. Therefore, the current the
scope of authorisation granted to Cabinet prohibited it
from adopting the contested norms. Also in accordance
with the systemic and teleological interpretation of legal
norms, the Cabinet was not authorised to adopt the con-
tested norms.

Thus, the Cabinet of Ministers, in adopting the contested
norms, had acted contrary to the principle of separation
of powers, had exceeded authorisation granted by the le-
gislator and had acted ultra vires.

If the legislator has defined a certain func-
tion as the autonomous function of a local
government, then it is the obligation of a
local government to perform it. The local
government has the obligation, within the
limits of if jurisdiction, to ensure that inha-
bitants’ rights are exercised in the most ap-
propriate way. The scope, in which autono-
mous functions are performed, is defined
by legal norms. Thus, alocal government, in
performing its autonomous functions, en-
joys discretion; insofar it is not restricted by
legal norms. However, the legal norms that
define the local government’s discretion in
performing its autonomous functions must
belegal. Le., they must comply with the prin-
ciple of a state governed by the rule of law.

CaseNo.2016-31-01
Judgement [in Latvian]

Press release [in English]
On 26 October 2017, the Constitutional Court pronou-

nced the judgement in case No. 2016-31-01 “On Com-
pliance of Section 4(9) and Section 6'(1) of “Law on
Remuneration of Officials and Employees of State and
Local Government Authorities” with Article 83 and Ar-
ticle 107 of the Satversme of the Republic of Latvia”.

The case was initiated on the basis of an application by
the Council for the Judiciary. It held that the contested
norms violated the principle of judges independence

and therefore were incompatible with Article 83 and
Article 107 of the Satversme.

First, the Constitutional Court established the limits of
the claim and determined the procedure for examina-
tion thereof. It was concluded that the case comprised
dispute only with respect to one element of judges’ re-
muneration - the monthly salary. Since both contested
norms constitute a united system for calculating ju-
dges’ monthly salary, envisaging linking the amount of
each judge’s monthly salary to the maximum amount
of monthly salary of a head of legal structural unit at a
state direct administration institution or the 12th group
of monthly salaries, they would be examined as a united
regulation on judges’ remuneration for work.

The Constitutional Court pointed out that the criteria
that should be used to assess, whether judges had been
ensured appropriate remuneration for work in the me-
aning of Article 107 of the Satversme followed directly
from Article 83 of the Satversme. Therefore, if it were
found that the contested norms did not comply with
Article 83 of the Satversme, it would also mean that they
did not ensure to judges appropriate remuneration for
work and were incompatible also with Article 107 of the
Satversme.

Secondly, the Constitutional Court examined compati-
bility of the contested norms with the principle of ju-
dges’ independence included in Article 83 of the Sat-
versme.

It was recognised that the legislator had an obliga-
tion, which followed from the principle of separation
of powers, to respect the status of a judge; i.e., to treat
the judicial power in a way that would ensure balance
between the three branches of state power. The legisla-
tor’s attitude towards the judicial power should be re-
flected, inter alia, in the legal regulation on judges’ re-
muneration. The legislator had the right to establish a
system of judges’ remuneration by choosing the amou-
nt of remuneration set for an official of the executive
power as a point of reference. However, in such a case,
a judge’s remuneration may not depend on the princip-
les for setting remuneration that are typical of another
branch of state power.

The legislator, in deciding on the compliance of judges’
remuneration, should ensure that remuneration for the
work of every judge should comply with the principle
of independence of judges, irrespectively of the level of
a court or the period served in the judge’s office. Hence,
the Constitutional Court examined, whether the con-
tested norms ensured to a judge of a district (municipal)
court, without taking into consideration possible sup-
plement for the length of service, such remuneration
for work that complied with the criteria that followed
from the principle of judges’ independence, included in
Article 83 of the Satversme. It was found that a system of
remuneration for judges, where the remuneration of a
judge depended on the principles for setting remunera-
tion that were typical of another branch of state power,
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was incompatible with the principle of judges’ indepen-
dence.

Thirdly, the Constitutional Court defined the content
of judges” financial security. Article 83 of the Satvers-
me protects the actual value of judges’ remuneration,
which is to be established by the standard of living that
the actual remuneration received by a judge in absolute
numbers can provide to him. Judges’ financial security
must be understood as the State’s obligation to envisa-
ge for judges such remuneration that would ensure to
them appropriate standard of living throughout the ju-
dge’s career, taking into account the economic situation
of the state and the general standard of living. A judge’s
financial security includes not only his subsistence, but,
in view of the public importance of a judge’s office, also
a certain quality of life. A judge’s financial security is not
jeopardised only if the remuneration that a judge recei-
ves allows him to maintain an appropriate standard of
living and provide for the welfare of his family. Judges’
remuneration, for it to ensure a judge’s financial secu-
rity, should be commensurate with the requirements
and restrictions set for the judge’s office and it should
be competitive.

High requirements with respect to qualification and
social competence have been set for a judge’s office, as
well as certain restrictions have been imposed upon
their rights. However, judges had been set such remu-
neration, the actual value of which is lower compared
to that of an official, to whose monthly salary a judges’
monthly salary was linked. Moreover, the practice of ap-
plying norms of the Law on Remuneration of Officials
and Employees of State and Local Government Autho-
rities (hereinafter — the Remuneration Law) in public
administration intensifies the threat to judges’ financial
security, thus decreasing the actual value of judges’ re-
muneration, which has been established as inapprop-
riately low by the contested norms. Thus, judges’ remu-
neration established by the contested norms does not
ensure judges’ financial security.

Fourthly, the Constitutional Court examined, whether
the contested norms ensured that the actual value of
judges’ remuneration for work was retained. The legis-
lator should establish such system of judges’ remunera-
tion that would comprise a mechanism for retaining the
actual value of judges’ remuneration. The actual value
of judges’ remuneration might be retained, if the legis-
lator established such system of judges’ remuneration
that made the actual amount of judges’ remuneration
depend on the economic indicators or by setting a term
for reviewing the amount of judges’ remuneration and
concrete criteria, according to which the actual amount
of judges’ remuneration had to be examined.

The existing system of judges’ remuneration did not
comprise a mechanism for retaining the actual value of
judges’ remuneration, since the norms of the Remune-
ration Law that pertained to reviewing remuneration
and salaries applied only to the heads of state and mu-
nicipal institutions.

Since the linking of judges’ remuneration set in the con-
tested norms does not ensure compliance of judges’ re-
muneration with the requirements that follow from the
principle of judges’ independence, the contested norms
are incompatible with Article 83 of the Satversme, as
well as Article 107 of the Satversme.

The Justice of the Constitution Court Ineta Ziemele
appended her separate opinion to the judgement [in
Latvian]. The Justice upheld the findings included in
the judgement, as well as its substantive part. However,
the Justice held that it was necessary to highlight those
principles of a democratic state governed by the rule of
law, following which it had been obvious already at the
time of drafting the Remuneration Law that the system
of judges’ remuneration, established by the contested
norms, was incompatible with the Satversme. As it fol-
lows from the findings expressed in the rulings in cases
regarding judges’ remuneration that the Constitutional
Court has adopted in the course of seven years, the le-
gislator’s response to the aforementioned rulings does
not testify to successful dialogue between the Constitu-
tional Court and the legislator. The Remuneration Law
proves that the principle of separation of powers and
the principle of the independence of the judicial power
had been ignored in establishing the system of officials’
remuneration or that the understanding of these prin-
ciples has been unfoundedly narrow. It is underscored
in the separate opinion that the legislator, in establis-
hing judges’ system of remuneration, should ensure its
quality both as to its content and form. The principles of
the independence of the judicial power and of the sepa-
ration of powers must be complied with in every stage
of the functioning of the judges’ system of remunera-
tion. Judges’ remuneration is an extremely important
factor; however, it is only one among all those factors,
which, in their totality, should ensure an appropriate
status and working conditions of a judge. Therefore,
currently, it would be of particular importance to focus
on this totality of factors in Latvia, to find effective and
wellconsidered solutions.

The independence of a court and judges is not
an end in itself but rather a tool for ensuring and
strengthening democracy and the rule of law, as
well as mandatory prerequisite for exercising
theright to a fair trial. Therefore the principle of
independence of the court an judges, included
in Article 83 of the Satversme, must be exami-
ned in interconnection with the principles of
rule of law and separation of powers, which are
derived from the basic norm, as well as the first
sentence of Article 92 of the Satversme, which
provides for a person’s right to defend his rights
and lawful interests in a fair court.
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2.4. ADMINISTRATIVE LAW

General Observations

Case law of the Constitutional Court comprises as-
sessment of such issues of administrative law as the
rights of an organisation of administration, substan-
tive administrative law, administrative procedure
law, and administrative violations law.”?

The rights of an organisation of administration have
been scrutinised in cases pertaining to autonomous
institutions of public administration,” local gover-
nments,” civil servants” and in other cases. It has
been recognised in these cases that, pursuant to the
principle of the rule of law, public administration is
subject to legal acts and law and operates within the
framework of its jurisdiction defined in regulatory
enactments. Moreover, actions by an institution of
public administration should be such that would be
able to ensure due governance and would perform its
functions as effectively as possible.” Thus, the struc-
ture of public administration should be designed in
a way that would ensure its effective, democratic and
legal functioning.””

Pursuant to the principle of unity of public admi-
nistration, public administration is organised in a
united hierarchic system, where institutions of pub-
lic administration are subordinated to the Cabinet of
Ministers. However, as the Constitutional Court has
noted, there are exceptions to the aforementioned
principle. In a contemporary democratic state go-
verned by the rule of law, it is impossible to transfer
all functions of the executive power to the Cabinet of

Ministers and institutions of public administration
subordinated to it. A discrete sphere of public ad-
ministration can be taken outside the jurisdiction of
the Cabinet and transferred to an autonomous insti-
tution of public administration, if it is found that in
this field an institution subordinated to the Cabinet
will not be able to ensure due governance.”

Public administration consists not only of the in-
stitutions that are subordinated to the Cabinet and
the autonomous institutions but also of local gover-
nments. In a democratic state, the central power is
unable to govern in full the territory of the State wit-
hout the involvement of local governments. In this
instance, decentralisation of the functions of public
administration is implemented by transferring some
functions to democratically legitimised local gover-
nments for performing thereof.”

In cases regarding civil service, the Constitutional
Court has noted that civil servants embody the prin-
ciples of a democratic state governed by the rule of
law.®® Therefore the State needs honest, competent
and motivated civil servants.®’ The Constitutional
Court has also emphasised that civil servants, just
like all those working in public administration, have
special relationship with the State - the rights of the-
se persons are restricted and they have been impo-
sed special obligations.*> TMoreover, political loyalty
or loyalty to the State, on the behalf of which one
works, is demanded from these persons.®

72 Compare: Briede J., Danovskis E., Kovalevska A. Administrativas tiesibas. Macibu gramata. Riga: Tiesu namu agentura, 2016, 12.-13.
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Alongside the rights of an organisation of administra-
tion, also substantial administrative law has been ex-
tensively analysed in the case law of the Constitutional
Court, inter alia, in such fields as privatisation,* tax
administration,* public procurement,® construction,”
spatial planning® and regulation on public services.*
The following findings of the Constitutional Court illus-
trate these fields: the fundamental task of the State is to
ensure persons’ right to privatisation and not retaining
an object of property in state ownership;” the legislator’s
task is to find a balance between effective tax adminis-
tration and a person’s fundamental rights;* the requi-
rement to apply procurement procedure is aimed at fa-
cilitating competition and effective use of the state and
local government recourses, as well as decreasing the
cost of services;* in the process of construction nongo-
vernmental organisations have extensive rights to follow,
whether the spatial planning and requirements of envi-
ronmental protection have been complied with;* it is the
task of a local government, in the course of developing
spatial planning, to be an objective and neutral mediator
between the interests of the developer of the particular
territory and those of the stakeholders in society;™* two
interests always must be taken into account in regulating
public services — the supplier’s interest to ensure econo-

mic activities and development of the company, as well
as consumers’ interest to receive uninterrupted, safe and
high quality public services for proportionate tariffs.”

Some issues of the administrative procedure law have
also been analysed in the Constitutional Courts ru-
lings - the essence of administrative procedure has been
characterised,” features of an administrative act have
been evaluated,” and the following principles of admi-
nistrative procedure have been examined: the princip-
le of respecting a private person’s rights,” the principle
of prohibition of arbitrariness,” the principle of lawful
basis,'® the principle of proportionality'®! and the prin-
ciple of good governance.'”” The Constitutional Court
has underscored that a state governed by the rule of law
has the task to ensure an effective control over the activi-
ties of public administration — both at a higher standing
institution within public administration and later - in
court.'”

Although the Constitutional Court has recognised that
cases of administrative violations, essentially, can be
equalled to criminal cases,' the case law of the Con-
stitutional Court in cases of administrative violations
is to be included in the case law on administrative law.
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For example, the following issues of administrative vio-
lations law have been examined by the Constitutional
Court: administrative liability for making noise,'* pen-
alty for failure to place the national flag on a residential
building,'® releasing from administrative liability in
the case of a minor violation,'” application of penalty
in cases, when a road traffic violation has been recor-
ded by photo or video equipment,'® seizing a vehic-
le until the imposed fine is paid,'®” as well as the state
fee''” and appeal'!! in cases of administrative violations.
The following findings from the case law of the Con-
stitutional Court in administrative violations law can
be highlighted: an individual has obligations vis-a-vis
society, and establishment of such obligations by law
is valid. However, establishing a penalty to ensure that
obligations of civil nature are fulfilled is to be recogni-
sed as being proportionate only in exceptional cases.
In a democratic state, alongside imperative measures,
also preconditions for voluntary performance of civil
nature should be created, which primarily are based
on the awareness of the statehood rather than fear of
punishment and find respective manifestation in a per-
sons actions and behaviour.'?

Trends of Development

In 2017, the Constitutional Court has heard two cases
linked to administrative law. One of these is case No.
2016-24-03, in which the legality of spatial planning
was examined. Until now, the Constitutional Court has
examined approximately 25 cases of the kind. Therefo-
re a clear test has been developed for examining the le-
gality of legal acts issued in the field of spatial planning.
Also in case No. 2016-24-03 the Constitutional Cou-
rt consistently applied this previously developed test.
Moreover, it should be underscored that in the recent
years the number of cases before the Constitutional
Court that pertain to spatial planning has significantly
decreased. For example, in 2015 and 2016, the legality
of spatial planning was not examined in a single case.

Whereas case No. 2017-08-01 is one of the few cases, in
which an issue linked to the administrative procedure
law is examined. The Constitutional Court assessed the
right of an administrative court to amend an adminis-
trative act by analysing the jurisdiction of administra-
tive courts from the vantage point of the right to a fair
trial and the principle of separation of powers.
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Case No.2016-24-03

Judgement [in Latvian]

Press release [in English]

On 6 October 2017, the Constitutional Court passed
the judgement in case No. 2016-24-03 “On Compliance
of Para 2361 “Use of Territory and Construction Ru-
les” of Binding Regulation No. 8 of 24 March 2016 by
Jarmala City Council “On Approving the Graphic Part,
Regulation on the Use of Territory and Construction in
the Spatial Plan of Jarmala City” with Article 115 of the
Satversme of the Republic of Latvia”

The case was initiated on the basis of an application by
12 natural persons. The applicants held that the contes-
ted norm, which allowed construction on a particular
land plot, was incompatible with the right to live in a
benevolent environment. Moreover, it was alleged that
the Jarmala City Council, in adopting the contested
norm, had disregarded the principle of sustainability
and the precautionary principle.

First, the Constitutional Court analysed the content
and scope of Article 115 of the Satversme.

It was found that Article 115 of the Satversme, inter
alia, imposed an obligation upon institutions of pub-
lic power to establish and to ensure an effective system
for environment protection. The right to live in a bene-
volent environment as a fundamental right comprises
also an individual’s right to have a public person adopt
and implement any decision related to the use of envi-
ronment within a framework of an effective system for
environment protection. Spatial planning, in turn, is
one of the measures for reaching the aims of the natio-
nal environment policy and, thus, is an area that is con-
nected to environment. The Constitutional Court also
noted that the norms of environmental law specified
the content of Article 115 of the Satversme. Moreover,
the state’s obligations in the field of safeguarding en-
vironment that are included in regulatory enactments
should be interpreted in compliance with norms of in-
ternational law that are binding upon the Republic of
Latvia.

Secondly, the Constitutional Court specified the ob-
ligations of a local government in developing spatial
planning documents of local level. Regulatory enact-
ments grant to a local government broad discretion in
determining the content of a spatial plan. Whereas the
general principles of law, principles of public adminis-
tration and principles of spatial planning determine the
legal framework for exercising this discretion correctly.

The system for planning territorial development has
been created in a form, where the planning documents
of higher level are less detailed; these predominantly
define a set of possible general development measures
for reaching the set aims. Whereas planning documents
of lower level define more specific requirements for the
use of a territory and construction. ILe., the system of
planning development of a territory comprises a num-
ber of various interconnected documents that differ as

to their aims and level of detail. Some obligations of a
local government in the field of spatial planning may
differ, depending upon the type of planning document,
its aim and level of detail.

Thirdly, the Constitutional Court recognised that in
certain cases the spatial plan adopted by the local go-
vernment might be insufficient for implementing a de-
velopment plan within a specific territory, because an
additional, more detailed planning document has to
be adopted. In such cases a mandatory prerequisite for
implementing the construction plan is a valid detailed
plan. It does not follow from the contested norm that on
the particular land plot a new building design would be
certainly implemented or that it would be implemen-
ted in accordance with all the parameters of construc-
tion allowed in the contested norm. IL.e., a detailed plan
drafted and approved in compliance with provisions of
regulatory enactments will determine, whether and to
what extent construction is allowed on the particular
land plot. Thus, with respect to the particular land plot,
the process of spatial planning has not been concluded
yet, and this circumstance must be taken into conside-
ration in examining compliance of the contested norm
with Article 115 of the Satversme.

Fourthly, the Constitutional Court examined, whether
significant violations had been committed in the pro-
cess of spatial planning. It was concluded that in the
procedure of drafting the Spatial Plan of 2016 strate-
gic assessment of impact upon environment had been
conducted and an environmental report was prepared,
opinions by the institutions were received, and pub-
lic discussions were organised. The contested norm,
compared to the permitted use defined in the previous
valid spatial planning of Jarmala City, decreased the
number of allowed storeys on the particular land plot,
decreased threefold the permitted density of construc-
tion and allowed construction only of a particular type
of resort object. As regards adoption of the contested
norm, the preparatory materials for the Spatial Plan
of 2016 confirm that the solution chosen by the local
government is substantiated, and the public proposals
have been examined and also partially included in the
final wording of this spatial plan. Thus, in adopting the
contested norm, the procedure established in regula-
tory enactments has been complied with.

Fifth, the Constitutional Court examined, whether, in
developing the spatial plan of Jirmala, the principle of
sustainability and the precautionary principle had been
abided by. Sustainability is one of the constitutional
principles aimed at protection and implementation of
aims and values included in the Satversme. This prin-
ciple does not require placing environmental interests
above economic and social interests in spatial planning;
however, it does require assessing all these interests as
being equally important. Moreover, the chosen solu-
tion must be carefully considered and substantiated.
The precautionary principle, in turn, is implemented in
adoption of a spatial plan through, inter alia, the pro-
cedure of strategic evaluation. Its objective is to prevent
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or limit the negative impact of a planning document
upon environment. Some requirements that followed
from the principle of sustainability and precautionary
principle could differ, depending upon the level of de-
tail in the planning document. In the particular case,
the inclusion of the contested norm in the Spatial Plan
of 2016 does not violate the principle of sustainability
and precautionary principle.

Finally, the Constitutional Court established, whether
Jarmala Spatial Plan ensured protection of territory,
which was located in the protected zone of dunes and
is partially covered in forest. The legal regulation that
is currently in force and is applicable to the particular
land plot is aimed at protecting values of nature fou-
nd in the protected zone of dunes; however, it does
not totally exclude further development of this terri-
tory. The local government, abiding by requirements
of protection defined in norms of environmental law
for the protected zone of dunes and the forest located
therein, has the right to include in the spatial plan also
norms that define construction as the permitted use of
territory on a land plot that is located in the protected
zone of dunes and is partially covered in forest. Thus,
by adopting the contested norm, the Jarmala City Cou-
ncil has acted within the limits of its discretion granted
by the legislator.

Thus, Constitutional Court recognised the contested

norm as being compatible with Article 115 of the Sat-
versme.
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Sustainability is one of the constitu-
tional principles aimed at the protec-
tion and implementation of aims and
values included in the Satversme.
The sustainability principle is ap-
plied in many fields of law and is also,
inter alia, the basic principle of spa-
tial planning.

Case No.2017-08-01

Judgement [in Latvian]

Press release [in English]

On 22 December 2017, the Constitutional Court passed
the judgement in case No. 2017-08-01 “On Compliance
of Section 253(3) of the Administrative Procedure Law
with the First Sentence of Article 92 of the Satversme of
the Republic of Latvia”

The right of an administrative court to amend an admi-
nistrative act and determine the content thereof only in
cases envisaged in law was examined in the case.

The case was initiated with respect to two applications.
They were submitted by the Administrative Regional
Court, which was examining two administrative cases
regarding revoking or amending decisions by the Com-
petition Council. It is noted in the applications that
pursuant to the contested norm a court may amend
or determine concrete content of an administrative act
instead of an institution only if such competence has
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been envisaged for it in legal norms. However, neither
the Competition Law, nor any other norms of competi-
tion law directly provide for the rights of an adminis-
trative court to amend the decisions adopted by the
Competition Council. The applicant held that the con-
tested norms restricted the jurisdiction of an adminis-
trative court and prohibited from ensuring a person’s
right to a fair trial.

First, the Constitutional Court decided that the consti-
tutionality of the contested norm had to be examined
irrespectively of the institution that had issued an un-
favourable administrative act, with respect to which a
judgement was being made in an administrative case.

Secondly, the Constitutional Court recognised that an
institution of judicial power could be recognised as
being “a fair court”, in the meaning of the first sentence
of Article 92 of the Satversme, only if it was indepen-
dent, unbiased and competent. Moreover, the com-
petence means not only the professional skill but also
jurisdiction and the right to examine and decide on
certain matters. For an administrative court, in exerci-
sing control over the decisions by the executive power,
to be able to ensure a person’s right to a fair trial, it
should have the right to examine all circumstances that
are essential in the case and verify the appealed decisi-
on both from the perspective of facts and of law. Ensu-
ring a person’s right to a fair trail requires revoking of a
decision by the executive power, which is incompatible
with legal norms, or specific actions taken by the public
administration. Thus, in the administrative procedure,
a comprehensive control over the decisions by the exe-
cutive power must be implemented and, as the result
of this control, consequences with respect to a person
caused by an administrative act, which is incompatible
with legal norms, must be eliminated.

Thirdly, the Constitutional Court recognised that the
administrative procedure had to ensure simultaneously
both protection of persons against unlawful actions by
the executive power and had to implement the princip-
le of separation of powers between the executive power
and the judicial power. The regulation on the adminis-
trative proceedings in court is created to ensure that
these objectives are met. The contested norm also is
part of the system, which determines the jurisdiction
of the administrative court in controlling actions by
the executive power. In accordance with the principle
of separation of powers, the initiation of an adminis-
trative case and issuing of an administrative acts fall
within the competence of an institution. Whereas the
court has the competence to decide on the legality of
the administrative act. Thus, the legal regulation, which
determines the competence of an administrative court,
is concretisation of the principle of separation of power
in the relationship between the executive power and
the judicial power.

The control by an administrative court covers both
the formal legality of actions by the executive power
and the expedience as to its content. An administrative

court has the right to establish and assess both the ac-
tual circumstances of the case and legal considerations.
Hence, comprehensive judicial control over the decisi-
ons by the executive power is performed in administra-
tive proceedings.

Fourthly, the Constitutional Court found: if a court, on
the basis of the first sentence of Section 253 of the Ad-
ministrative Procedure Law, fully or partially revoked
an administrative act, which was unfavourable to a per-
son, or recognised it as being invalid, the consequences
caused by this act with respect to a person had been
eliminated. In this way, an effective final regulation is
achieved in the administrative case. Consequently, the-
re are no grounds to consider that exactly the contested
norm must be applied to eliminate the consequences
caused by an unfavourable administrative act. Rather
than issuing instead of the institution another act un-
favourable to a person, a regulation, pursuant to which
a court revokes or recognises as being invalid an admi-
nistrative act is more appropriate for the nature of the
administrative procedure. Likewise, the right to a fair
trial does not require that the court, in reviewing the
legality of an administrative act unfavourable to a per-
son, should always make considerations of expediency
itself and, on the basis of these, determine a new con-
tent for the administrative act.

Thus, the Constitutional Court decided to recognise
the contested norm as being compatible with the first
sentence of Article 92 of the Satversme.

In administrative procedure, com-
prehensive judicial control over the
decisions by the executive power
must be performed, and, as the result
of this control, consequences cau-
sed to a person by an administrative
act, which is incompatible with legal
norms, must be eliminated.
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2.5. TAX AND BUDGET LAW

General Observations

The Constitutional Court in its ruling has revealed the
content of the norms of the Satversme and of the general
principles of law that determine the procedure for adop-
ting the budget and the limits of the legislator’s discre-
tion in the field of tax law.

The concept of the state budget,'* has been defined in
the Constitutional Court’s judgements, they also analyse
the jurisdiction of the Saeima and the Cabinet in draf-
ting the state budget and assess the legality of the pro-
cedure for developing the state budget'* as well as the
possibilities of other constitutional institutions to par-
ticipate in the development of the state budget.!”® The
Constitutional Court has pointed out, which issues can
be dealt with in the state budget law and the package of
laws accompanying it, it has also defined the criteria that
allow the Saeima to assess, whether all draft laws inclu-
ded in the state budget package, submitted by the Cabi-
net, are linked to adoption of the state budget."® In addi-
tion to that, preparing of the state budget in conditions
of economic recession has been characterised. It was
concluded that financing could be decreased only and
solely by abiding with the constitutional principles and
constitutional procedures, i.e., respecting fundamental
rights and freedoms, in particular, the principle of con-
stitutional equality.""” The Constitutional Court has also
indicated the procedure, in which an international loan
can be taken."® Likewise, the principles of developing
the special budget of the state social insurance have been
analysed.'"”

The Constitutional Court has recognised that the legis-
lator’s task is to see to it that there would be enough re-
sources in the state budget and that due regulation for
ensuring public welfare is developed.' In deciding on
the state budget, in the longterm the national economic
opportunities and the welfare of the whole society must
be ensured.’”! The State also must ensure for its sustai-
nable development, inter alia, also in a way to ensure that
the state budget would always have the resources that are
required for performing the State’s functions.'*

The Constitutional Court has often examined issues of
the state budget in interconnection with tax regulation
because taxes, predominantly, perform the fiscal func-
tion, which provides revenue for the state budget and
the local governments’ budgets. This revenue allows fi-
nancing priority social and economic measures and also
decreases the inequality in persons’ income and welfare
level. Likewise, tax laws perform economic (regulatory)
function - balances the interests of the State and those of
taxpayers, as well as influence the taxpayers’ conduct.'*®

The Constitutional Court has examined compliance
with the Satversme of the regulation on the company
income tax,'** the personal income tax,'” the value ad-
ded tax,'* the natural resources tax'”” and the subsidi-
sed electricity tax.”® Both establishment of a new duty
to pay tax,'” as well as revoking of previously established
tax exemptions"” have been examined.

The Constitutional Court has noted in its rulings that es-
tablishing a tax is the legislator’s exclusive constitutional
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competence.”” The Saeima, in defining and implemen-
ting its tax policy, enjoys broad discretion. It comprises
the right to choose the tax rates and the categories of
persons that these are applicable to, as well as the right to
specify the details of the respective regulation. However,
tax regulation should be substantiated by objective and
rational considerations.'*

It has been recognised in the case law of the Constitutio-
nal Court that the obligation to pay a tax always means
restriction on the property right and can also be linked
to other restrictions defined in law, which must be com-
patible with the legitimate aim - protection of consti-
tutionally important values. Thus, the Constitutional
Court mainly assesses, whether paying of the tax is nota
disproportionate burden for the addressee and whether
the legal regulation on taxes complies with the general
principles of law."** As to its nature, a tax may not be con-
fiscatory.'*>

The Constitutional Court has recognised that a person’s
obligation to pay a local governmentss fee, as to its eco-
nomic nature, can be equalled to a person’s obligation to
pay a tax."*

In the field of tax law, also issues pertaining to tax admi-
nistration, establishing penalties for failure to pay taxes,
as well as a court’s jurisdiction to decide on the applied
penalty have been examined. The obligation to pay taxes
is inseparably linked to establishing measures for ensu-
ring that this obligation is fulfilled. The State not only
imposes an obligation on taxpayers to pay taxes in a cer-
tain amount but also defines the procedure for calcula-
ting, deducting and paying these taxes, as well as envisa-
ges liability for failure to perform this obligation. Hence,
a taxpayer’s dispute with the State regarding payment of
a tax often pertains to the correctness of actions taken by
tax administration and the validity of the applied pen-
alty.””” Proper tax administration comprises also timely
and effective collection of taxes and at the same time pre-
vents tax evasion."* Implementation of good and proper
governance in tax administration, as well as protection
of taxpayers’ rights and lawful interests is impossible wit-
hout full, fair, competent and effective judicial control."

Trends of Development

In 2017, the Constitutional Court examined complian-
ce of tax regulation with the Satversme in two cases,
i.e., in case No. 2016-14-01 and case No. 2016-16-01

compliance of the solidarity tax with the Satversme
was examined. The judgement in case No. 2016-14-01
comprises innovative theses regarding the legislator’s
constitutional obligation in the field of tax policy. In
defining the principles that the legislator must abide by
in the field of taxation policy, the Constitutional Cou-
rt has underscored the importance of the concept of
sustainable economy in a democratic state governed
by the rule of law. The Constitutional Court has cle-
arly defined that in the field of tax law the legislator
must comply with the principles of effectiveness, jus-
tice, solidarity and timeliness. In addition to that, the
content of the principle of solidarity was for the first
time specified in this judgement. This judgement is to
be considered as being the turning point in the case
law of the Constitutional Court in the field of tax law
because this was the first time when a tax rate was fou-
nd to be incompatible with legal norms of higher legal
force. Whereas the judgement in case No. 2016-16-01
reiterates the Constitutional Court’s findings in case
No. 2016-14-01, emphasising the obligation to pay the
solidarity tax with respect to employers.

Case No.2016-14-01

Judgement [in Latvian]

Press release [in English]

On 19 October 2017, the Constitutional Court pro-
nounced the judgement in case No. 2016-14-01 “On
Compliance of Section 3, 5, 6, 7 and 9 of the law “On
Solidarity Tax” with the First Sentence of Article 91 and
Article 109 of the Satversme of the Republic of Latvia”
It was examined in the case, whether the legislator had
acted in compliance with the Satversme in introducing
a new type of tax for employees.

The case was initiated with respect to applications su-
bmitted by 37 natural persons. All applicants were em-
ployees, who had the obligation to pay the solidarity
tax. They requested the Constitutional Court to exa-
mine the norms, which defined the object of solidarity
tax, the taxpayers, the tax rates, and the procedure for
calculating the tax and for channelling the tax revenue
into the basic budget of the State. The applicants held
that the respective norms of the law “On Solidarity
Tax” were incompatible with Article 109 of the Satvers-
me, because they prohibited the applicants from recei-
ving social security proportional to the social insuran-
ce contributions that they had paid, proportional to
the salary and income equalled to it. Moreover, it was

131 Judgement by the Constitutional Court of 6 December 2010 in Case No. 2010-25-01, Para 10.
132 Judgement by the Constitutional Court of 20 May 2011 in Case No. 2010-70-01, Para 9.

133 Judgement by the Constitutional Court of 11 April 2007 in Case No. 2006-28-01, Para 19.1.
134 Judgement by the Constitutional Court of 8 June 2007 in Case No. 2007-01-01, Para 24.

135 Judgement by the Constitutional Court of 25 March 2015 in Case No. 2014-11-0103, Para 20.
136 Judgement by the Constitutional Court of 12 February 2016 in Case No. 2015-13-03, Para 15.2.
137 Judgement by the Constitutional Court of 11 April 2007 in Case No. 2006-28-01, Para 13.

138 Judgement by the Constitutional Court of 11 April 2007 in Case No. 2006-28-01, Para 19.1.
139 Judgement by the Constitutional Court of 11 April 2007 in Case No. 2006-28-01, Para 10.
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alleged that the norms of the law “On Solidarity Tax”
were incompatible with the equality principle included
in Article 91 of the Satversme because they envisage
different solidarity tax rates for persons, who were in
comparable circumstances.

First, the Constitutional Court established, whether
the norms of the law “On Solidarity Tax” fell within the
scope of Article 109 of the Satversme. L.e., it was analy-
sed, whether the contested norms pertained to fulfil-
ment of the State’s positive obligation and whether they
restricted the right to social security.

The Constitutional Court found that the solidarity tax
was a new type of income tax. The aforementioned tax
is not an insurance contribution and cannot be attribu-
ted to receipt of social insurance services. Hence, the
solidarity tax does not pertain to the State’s obligation
to create and maintain a social security system that
would guarantee social security to every person. The
legislator, in adopting the contested norms, did not res-
trict a person’s fundamental right to social security in
cases envisaged by law either because all persons have
the right to social security that is proportionate to the
amount, in which a person has participated in accu-
mulation of social security capital, as well as in other
measures of social security guaranteed by the State.
Since the solidarity tax does not fall within the scope of
Article 109 of the Satversme, the Constitutional Court
terminated legal proceedings in this part of the claim.
Secondly, the Constitutional Court established,
whether there were grounds for analysing the law “On
Solidarity Tax” from the perspective of the first senten-
ce of Article 91 of the Satversme — whether the payers
of solidarity tax were in comparable circumstances and
whether the regulation caused differential treatment.
The Constitutional Court had to examine also, whether
the differential treatment had been established by law
adopted in due procedure and whether the differential
treatment had a legitimate aim.

The Constitutional Court noted that following intro-
duction of a new tax changes to regulation always defi-
ned two groups of persons, at the same time envisaging
differential treatment of them, i.e., persons, who were
tax payers, and persons, who were not obliged to pay
the tax.

The Constitutional Court underscored that the feature
that allowed comparing payers of the solidarity tax, was
the object of solidarity tax, i.e., the amount of income,
to which the solidarity tax was applied. Therefore all
socially insured employees or selfemployed persons,
whose income exceeds the minimum annual amount
of mandatory social insurance object, are in comparab-
le circumstances. The rates are different for all payers of
solidarity tax, taking into consideration the social risks
against which a person is ensured. Therefore, in the
case under review, the differential treatment of compa-
rable groups follows from the social tax rates that have
been set.

Assessing the process of legislation and the legal te-
chnique, the Constitutional Court found that the so-
lidarity tax had been established by law adopted in due
procedure. Whereas, in analysing the legitimate aim
of the differential treatment, it was recognised that
the simplicity of tax administration in this case could
not be the sole legitimate aim. Likewise, the significant
amount of tax revenue (the fiscal effect of a tax) or the
small number of payers of solidarity tax per se could not
be used to substantiate restrictions upon fundamental
rights in the meaning of the first sentence of Article 91
of the Satversme. Hence, the tax rates set in Section 6 of
the law “On Solidarity Tax” are incompatible with the
equality principle.

Thirdly, the Constitutional Court defined the legisla-
tor’s constitutional obligations in the field of tax policy.
The legislator’s obligation with respect to development
of tax policy is to establish a solidary and fair mecha-
nism, based on particular criteria, for levelling out
social economic differences, aimed at sustainable na-
tional development, moreover, not only in the formal
meaning of it but also ensuring effective functioning
of it and introducing the necessary changes to the tax
policy in a well-considered and timely manner. Thus,
the legislator, in exercising its discretion in the field of
taxation policy, must abide by the principles of effecti-
veness, justice, solidarity and timeliness.

Fourthly, by referring to the Preamble of the Satversme,
the Constitutional Court explained the importance of
the solidarity principle in a socially responsible demo-
cratic state governed by the rule of law. Each tax, essen-
tially, is a solidarity payment because it ensures revenue
to the state budge, with the help of which measures that
are important for society as a whole are financed. Thus,
tulfilment of the obligation to pay any tax is a manifes-
tation of the solidarity principle. Individuals, in accor-
dance with their income, peculiarities of consumption,
the value of property in their ownership or other social
economic criteria make tax payments, thus implemen-
ting mutual solidarity in society. Payment of taxes is the
way, in which persons’ assume common responsibility
for ensuring the needs of society and maintaining the
State of Latvia.

Fifth, the Constitutional Court found that the norms
that defined the actions of the public administra-
tion with respect to calculation of solidarity tax and
transferring it into the state budget, did not grant sub-
jective rights to a person. Therefore the Constitutional
Court terminated legal proceedings in the case in this
part of the claim. The Constitutional Court terminated
legal proceedings also in the part of the claim regarding
the norms of the law “On Solidarity Tax”, which defined
taxpayers and the taxable object, because these per se
did not cause a violation of the equality principle.

Justice of the Constitutional Court Aldis Lavins appen-
ded his separate opinion to the judgement [in Latvi-
an]. The Justice did not support the opinion that the
differential treatment, established by Section 6 of the
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law “On Solidarity tax” had no legitimate aim. Linking
of the procedure for administering the solidarity tax
to the system for administrating the state mandatory
social insurance contributions is aimed at predictable
monthly tax collection, and the aforementioned tax
contributions can be used to decrease inequality or di-
fferences in inhabitants’ welfare level. Although the tax
rates established by Section 6 of the law “On Solidarity
Tax” are different for different groups of persons, they
are aimed at decreasing the regressivity of labour taxes;
i.e., maintaining a similar labour tax burden for each
group of tax payers. Thus, the procedure for adminis-
tering the solidarity tax fosters its effectiveness, regu-
larity and predictability and is aimed at protection of
public welfare. However, the legislator has not provided
explanation based on objective and rational considera-
tions regarding the rates of solidarity tax applicable to
different persons and the differences there in.

Justice of the Constitutional Court Gunars Kusin$ no-
ted in his separate opinion [in Latvian] that he upheld
the finding made in the judgement regarding incom-
patibility of Section 6 of the law “On Solidarity Tax”
with the first sentence of Article 91 of the Satversme.
However, he cannot uphold some of the findings inclu-
ded in the judgement. It cannot be maintained that the
differential treatment, established by Section 6 of the
law “On Solidarity Tax” had no legitimate aim, because
setting of differential rates of the solidarity tax ensures
that the revenue gained through this tax increases the
state budget and can be used for public needs. In this
meaning, different tax rates and the differential treat-
ment caused by them have been set for the protection of
public welfare. Thus, using the criterion of a legitimate
aim in assessing the constitutionality of the differential
treatment, allegedly, did not reflect the particularities
of the solidarity tax. It is also underscored in the sepa-
rate opinion that the judgement revealed problems in
applying the methodology, used by the Constitutional
Court to examine a possible violation of the equality
principle, in tax cases — using the criterion of the legi-
timate aim in assessing taxes with pronouncedly fiscal
function.

Justice of the Constitutional Court Daiga Rezevska in
her separate opinion [in Latvian] noted that consi-
derations of economic effectiveness had not been exa-
mined in the judgement and neither had been used in
legal reasoning. The principle of justice in a contempo-
rary democratic state governed by the rule of law requi-
res the State to adopt economically effective decisions
with respect to regulating the sovereign’s life, as this is
the only way to reach harmony and balance, to ensu-
re equality and proportional allocation of benefits. It
was also noted in the separate opinion that the law “On
Solidarity Tax” could not be recognised as being a law
adopted in due procedure. The procedure of adopting
this law does not prove that the law had been aimed
at sustainable development of the State (this law was
amended already during the first year after it entered
into force), nor at well-considered and timely intro-
duction of changes into taxation policy (the law was
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included into the package of the state budget law, not
as the result of well-considered, timely procedure ai-
med at ensuring justice and solidarity). The Saeima has
abided by the legislative procedure, although formally,
following the letter rather than the spirit of the Satvers-
me. Therefore the law “On Solidarity Tax” cannot be
considered as being a model of good legislation. Taking
into account the fact that the law “On Solidarity Tax”
was adopted in haste, the Justice urges to use, in the
future, in the case law of the Constitutional Court the
findings regarding rational vacatio legis.

The obligation of the State to imple-
ment a fair, effective and timely taxa-
tion policy to ensure public welfare
follows from the principle of a social-
ly responsible state.

Case No.2016-16-01

Judgement [in Latvianl]

Press release [in English]

On 16 November 2017, the Constitutional Court
pronounced the judgement in case No. 2016-16-01
“On Compliance of Section 3, Section 5 and Section
6 of the law “On Solidarity Tax” with the First Sen-
tence of Article 91 of the Satversme of the Republic
of Latvia”.

It was examined in the case, whether the legislator,
by introducing a new type of tax for employers, has
acted in compliance with the Satversme.

The case was initiated with respect to applications
by nine legal persons - employers who employ em-
ployees, whose income from salary annually exceeds
the maximum amount of the compulsory contribu-
tions. Thus, pursuant to the contested norms, the
employer’s obligation to pay the solidarity tax in the
amount set in the law arises.

The applicants held that the employees’ and not the
employers’ obligation to pay the solidarity tax fol-
lowed from the purpose of the contested norms to
decrease the regressivity of the taxes and supplement
the basic state budget for financing expenditure of
social nature. However, the largest part of the total
burden of the solidarity tax was said to be paid by
the employers. Moreover, the norms of the law “On
Solidarity Tax” were said to be incompatible with the
principle of equality included in the first sentence of
Article 91 of the Satversme because they set different
rates of the solidarity tax for persons, who were in
similar and comparable circumstances.

First, the Constitutional Court noted that it had pre-
sented its considerations regarding the content of
Article 91 of the Satversme with respect to the soli-
darity tax already in its judgement in case No. 2016-
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14-01. The conclusions made in this judgement were
applicable to the case under examination, insofar
similarity existed as regards the content of the obli-
gation to pay the solidarity tax.

The Constitutional Court found that the employer’s
obligation to pay the solidarity tax in cases provided
for in law was envisaged in the contested norms and
that it was compatible with the aim of the law “On
Solidarity Tax” Le., the solidarity tax consisted of
both that part of tax payment, which was calculated
and deducted from the employee’s gross remunera-
tion, and that part of tax payment, which was cal-
culated and paid from the employer’s resources. To
decrease the regressivity of labour force’s tax, the le-
gislator introduced a new type of tax - the solidarity
tax. Thus, pursuant to the purpose of the law “On
Solidarity Tax”, the burden of labour tax was levelled
out both for employees and employers.

Secondly, the Constitutional Court established,
whether there were grounds for analysing the law
“On Solidarity Tax” from the perspective of the first
sentence of Article 91 of the Satversme.

The common feature, according to which the groups
of persons, which were in similar and comparable
circumstances, should be identified in the case, was
the object of solidarity tax or the amount of income,
to which the solidarity tax was applied. Those em-
ployers, who employ such employees, whose annual
income does not reach the limit, at which the obliga-
tion to pay the solidarity tax sets in, do not have this
feature. Thus, these employers, essentially, cannot be
compared to those employers, who employ such em-
ployees, whose income exceeds this limit. Whereas
all those employers, who have the obligation to pay

the solidarity tax, are in similar and comparable cir-
cumstances.

Thirdly, in examining the legislative process and
nuances of legal technique, the Constitutional Cou-
rt found that the solidarity tax had been introduced
by a law adopted in due procedure. Whereas with
respect to the legitimate aim of the differential tre-
atment envisaged in Article 6 of the law “On Soli-
darity Tax” it was recognised that the simplicity of
tax administration could not be the sole legitimate
aim in establishing differential treatment of com-
parable groups of payers of solidarity tax. Likewise,
the significant amount of budget revenue (the fiscal
effect of the tax) or the small number of payers of
solidarity tax per se cannot be used to substantiate
the restriction on the principle of equality that has
been established in the Satversme. Thus, the diffe-
rential treatment of the employers, which had been
established by Section 6 of the law “On Solidarity
Tax”, lacks a legitimate aim. Therefore this contested
norm also with respect to employers is incompatible
with the first sentence of Article 91 of the Satversme.
Fourthly, the Constitutional Court recognised that
in this case, as in case No. 2016-14-01, the subject
and object of the tax per se did not cause a violation
of the equality principle. Therefore Section 3 and
Section 5 of the law “On Solidarity Tax” are not to
be examined in the framework of the first sentence
of Article 91 of the Satversme because they do not
cause restrictions on fundamental rights. Therefore
legal proceedings in this part of the claim were ter-
minated.

Justice of the Constitutional Court Aldis Lavin$ ap-
pended his separate opinion [in Latvian] to the ju-
dgement. The Justice drew attention to the fact that,
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pursuant to the methodology used by the Consti-
tutional Court, “objective and reasonable grounds”
was a broader concept, which might not include only
assessment of the legitimate aim of the restriction on
fundamental rights. In establishing, whether the di-
fferential treatment has a legitimate aim, the impor-
tant interests, due to which the different rates of the
solidarity tax had been established, had to be analy-
sed. If important interests are identified, for which
different rates of the solidarity tax have been set,
then, in order to conclude, whether the restriction
on fundamental rights caused by the obligation to
pay the tax is compatible with Article 91 of the Sat-
versme, it must be verified, whether the different tax
rates per se can be reasonably explained by objective
and rational considerations, i.e., whether the prin-
ciple for calculating the tax has not been determined
arbitrarily.

Although the different solidarity tax rates set also for
employers, pursuant to the fiscal aim of this tax, in-
creases revenue into the basic budget of the State, the
amount of the solidarity tax rates cannot be substan-
tiated by social insurance risks because the solidarity
tax has other aims. Also in the course of hearing the
case, the legislator has not provided an explanation,
based on objective and rational considerations, for
the concrete rates of the solidarity tax applicable to
different groups of persons and the differences the-
rein.

Justice of the Constitutional Court Gunars Kusi-
n$ in his separate opinion [in Latvian] noted that,
similarly to case No. 2016-14-01, the chosen diffe-
rent rates of the solidarity tax ensured the necessary
revenue into the state budget and that, in this res-
pect, they had reasonable grounds. However, in the
particular case, for example, there were no objective
and rational grounds for different tax rates (decrea-
sed or increased) in different years, comparing 2016
and 2017, and why they had changed exactly in this
amount. Therefore, in case No. 2016-16-01, just like
in case No. 2016-14-01, the use of the criterion of
legitimate aim, in examining the constitutionality of
differential treatment, did not reflect the particula-
rities of the solidarity tax. The Justice holds that in
both cases it had to be assessed, whether the contes-
ted regulation was based on objective and rational
considerations. It would be sufficient to conclude
that this regulation, even in one aspect of it, was not
based on objective and rational considerations to
recognise the regulation as being incompatible with
the first sentence of Article 91 of the Satversme.

Justice of the Constitutional Court Daiga Rezevska
in her separate opinion [in Latvian] underscored
that she had stated her considerations that the law
“On Solidarity Tax” could not be recognised as being
a law adopted in due procedure already in her sepa-
rate opinion in case No. 2016-14-01. In addition to
that, the Justice drew attention to the fact that the
situation was made even more unfair by the fact that
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the obligation to pay the solidarity tax arose also for
that employer, who was paying such a salary, whi-
ch per se did not exceed the maximum amount of
object of mandatory social insurance contributions
set for an employee for the respective calendar year.
Le., if an employee’s total income, paid by several
employers, exceeds the maximum amount of the ob-
ject of mandatory insurance contributions, all em-
ployers, irrespectively of the amount of salary that
they pay to the employee, have the obligation to pay
the solidarity tax.

Justice of the Constitutional Court Osipova in her
separate opinion [in Latvian] noted that, in the
context of the first sentence of Article 91 of the Sat-
versme, two groups of solidarity taxpayers should be
differentiated between. Not only the employer, who
is paying to his employee an annual remuneration
that exceeds 48 600 euro, becomes a payer of the so-
lidarity tax but also an employer, who is paying to an
employee lower remuneration (even the minimum
salary), if this employee is employed by several em-
ployers and his total income exceeds the maximum
amount of the object of mandatory social insurance
contributions. This leads to a situation, where to one
person, who is paying to his employee annual remu-
neration below 48 600 euro, solidarity tax is not en-
visaged, whereas another person, who is also paying
to his employee annual remuneration below 48 600
euro, becomes a payer of the solidarity tax. Moreo-
ver, an employer, who is paying to his employee an-
nual remuneration below 48 600 euro, may even not
know that he has become a payer of the solidarity tax
because all data regarding an employee’s income are
available only to the State Social Insurance Agency.
Imposing a legal obligation, the existence of which is
not known to a person, is inadmissible in a democra-
tic state governed by the rule of law.

To decrease the regressivity of labour
force’s tax, the legislator introduced
a new type of tax - the solidarity tax.
Thus, the burden of labour tax was
levelled out both for employees and
employers.
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2.6. CRIMINAL LAW

The case law of the Constitutional Court in the field
of criminal law comprises assessment of the constitu-
tionality of legal norms included in the Criminal Law
and the Criminal Procedure Law, as well as the Latvi-
an Sentence Execution Code and in other regulatory
enactments.

The Constitutional Court has examined norms of the
Criminal Law that envisage a punishment for violating
the honour and dignity of an official,' prohibited use
of narcotic and psychotropic substances,' as well as
violating the rules on keeping animals."*> The norms
of the Criminal Law on confiscation of property have
also been examined.'*® Whereas in cases with regard to
norms of the Criminal Procedure Law and the Latvian
Sentence Execution Law, the Constitutional Court has
examined the right to legal aid,'** the right to familia-
rize oneself with the materials of the case,'* the term
of pre-trial criminal proceedings'*® and the term of de-
tention'*” appealing against activities by the investiga-
tor and the prosecutor,' as well as the right to have the
case heard de novo due to newly discovered circums-
tances.'"* In many cases, issues related to the rights of
imprisoned persons have been dealt with, for example,
the right to vote,”™ the right to exercise,"" the right to

meetings,'* the right to correspondence,'* the right to
phone conversations,'* the right to appropriate food,"**
the right to appropriate living conditions,"® the right to
keep religious objects,'” the right to receive food par-
cels and deliveries,'** the right to receive remuneration
appropriate for the work done," the right to weekly
days-off and the right to annual paid leave,'* as well the
right to be released from serving the sentence.'® Final-
ly, such issues linked to the field of criminal law as the
control over the legality of operative activities'* and
maintenance of DNA database'®® have been examined.

The Constitutional Court has recognised that in order
to regulate persons’ behaviour and to deter them from
committing criminal offences, the State must envisage
a person’s liability of unlawful actions. Application of
punishment for committing a criminal offence is aimed
at the protection of the democratic state order, public
security and other persons’ rights.'** The legislator, in
the political process, has the right to choose the most
appropriate types of punishment and sanctions for cri-
minal offences. Whereas the court determines the most
appropriate punishment in each particular case, within
the limits envisaged by the legislator.'*®
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The Constitutional Court has noted that the objective of
criminal procedure is to detect criminal offences quic-
kly and fully, to identify the perpetrators and to ensure
correct application of laws, so that each person, who has
committed a criminal offence, would be justly punished
and no innocent person, in turn, would be made crimi-
nally liable and convicted.' The State power, in issuing
acts of regulatory nature, must envisage a procedure that
is aimed, to the extent possible, at ensuring that any pu-
nishment that is linked to restrictions on fundamental
rights is applied only after all circumstances of the case
have been comprehensibly established.'” Le., Article 92
of the Satversme requires establishment of such system,
in which criminal cases would be heard by a fair and ob-
jective court and that these cases would be examined in a
procedure that would ensure fair and objective adjudica-
tion thereof.'® Thus, a fair outcome of legal proceedings
or a fair judgement is an integral part of the fair trial.
Procedural laws set a number of requirements, which
are aimed at ensuring a fair judgement by the court, for
example, objectivity and neutrality of the court, the prin-
ciple of equality of parties, verification of evidence, the
right to appeal against a ruling to an appellate instance
court, and others. As the result of correct application of
these requirements and interaction between these, a fair
judgement can be reached.'®

The Constitutional Court has also emphasized that
persons, who serve their sentences in a place for dep-
rivation of liberty, retain their fundamental rights.'”®
However, these rights may be restricted; moreover,
restrictions for imprisoned persons may be stricter
compared to those imposed on persons at liberty.!”* It
is essential that imprisoned persons be subjected only
to such restrictions on fundamental rights that are ab-
solutely necessary.'”? All persons, who have been depri-
ved of liberty, must be treated in a human way and their
human dignity must be respected. The State has the
obligation to ensure that all basic needs of imprisoned
persons are met — inter alia, with respect to food, clot-
hing, medical care, sanitary facilities, education, work,
rest, lighting in cells, communication with the external
world, exercise and privacy.'” The State has no right,
using considerations of economic nature as a pretext,
to refuse fulfilling this basic obligation, if this leads to
failure to meet minimum requirements regarding sa-
feguarding of human rights."”* The State must ensure
such conditions in places for deprivation of liberty that
do not humiliate human dignity and do not subject a
person to such hardships and suffering that exceed the

admissible level of suffering, and also that the prison
regime allows maintaining wellbeing that is appropria-
te for the health and the conditions.'”

Trends of Development

In 2017, the Constitutional Court has examined consti-
tutionality of the norms of the Criminal Procedure Law
in three cases. All three cases are linked to legal regula-
tion on criminally obtained property. In case No. 2016-
07-01, returning of the criminally acquired property to
the original owner was examined; in case No. 2016-13-
01 - the right to familiarise oneself with the materials in
the case regarding criminally acquired property, and in
case No. 2017-10-01 - possibility to appeal a decisions
adopted in proceedings regarding criminally acquired
property.

In case No. 2016-07-01, the principle of rights protection
that regulates criminal law relationship and the princip-
le of protecting the bona fide acquirer, which regulates
civil law relationship, was analysed for the first time.
The Constitutional Court dealt with the conflict existing
between these two principles, thus reflecting the interac-
tion between criminal law and civil law.

In case No. 2017-10-01, differences in various types of
proceedings were examined. The Constitutional Cou-
rt established, whether the right, envisaged in criminal
procedure, to appeal against a courts decision in ac-
cordance with the principle of equality should be ensu-
red also in proceedings regarding criminally acquired
property. It was recognised that the different nature and
aims of these proceedings prohibited from comparing
these proceedings.

Whereas in case No. 2016-13-01, the Constitutional
Court’s case law with respect to various aspects of pro-
cedural fairness was developed - inter alia, the principle
of equal opportunities and the objectivity of the decisi-
on-maker. The Constitutional Court underscored both
that the restrictions on procedural fairness should be
proportionate and the control over the decisions by the
official directing the proceedings should be exercised by
a court.

CaseNo.2016-07-01
Judgement [in Latvian]

Press release [in English]
On 8 March 2017, the Constitutional Court passed ju-
dgement in the case No. 2016-07-01 “On Compliance of

167 Judgement by the Constitutional Court of 22 October 2002 in Case No. 2002-04-03, Para 7 of the Findings 7.
168 Judgement by the Constitutional Court of 5 March 2002 in Case No. 2001-10-01, Para 2 of the Findings.

169 Judgement by the Constitutional Court of 29 April 2016 in Case No. 2015-19-01, Para 12.2.

170 Judgement by the Constitutional Court of 21 October 2008 in Case No. 2008-02-01, Para 9.1.

171 Judgement by the Constitutional Court of 21 October 2008 in Case No. 2008-02-01, Para 10.

172 Judgement by the Constitutional Court of 23 April 2009 in Case No. 2008-42-01, Para 10.

173 Judgement by the Constitutional Court of 20 December 2010 in Case No. 2010-44-01, Para 8.1.

174 Judgement by the Constitutional Court of 20 December 2010 in Case No. 2010-44-01, Para 15.

175 Judgement by the Constitutional Court of 22 October 2002 in Case No. 2002-04-03, Para 5 of the Findings.
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Section 356(2) and Section 360(1) of the Criminal Pro-
cedure Law with Article 1, the first sentence of Article
91, Article 92 and Article 105 of the Satversme of the Re-
public of Latvia”

The procedure, in which during pre-trial criminal pro-
ceedings property was recognised as being criminal-
ly acquired, was examined in case. The Constitutional
Court assessed also returning of the criminally acquired
property to its owner or legal possessor.

The case was initiated on the basis of a legal persons
application. The applicant had purchased property (an
apartment) at an auction; however, the person in charge
of proceedings during pre-trial investigation adopted a
decision to recognise this property as being criminally
acquired and return it to the owner, who had lost the
immoveable property as the result of a criminal offence
- fraud. During criminal proceedings it had been estab-
lished that the property that had been acquired through
fraud was sold to another person, who had corrobora-
ted his right to property in the Land Register. The appli-
cant held that the contested norms restricted its right to
property and was incompatible with the principle of le-
gal expectations. The State, allegedly, had the obligation
to protect property rights that had been corroborated in
the Land Register, inter alia, the property right of a bona
fide acquirer.

First, the Constitutional Court terminated legal proce-
edings in the part of the claim because during the pre-
trial criminal proceedings Para 1 of Section 356(2) of
the Criminal Procedure Law had not been applied to the
applicant and did not cause to it adverse legal consequ-
ences.

Secondly, the Constitutional Court established the li-
mits of the claims and the sequence of examination the-
reof, because the applicant had requested examination
of compatibility of a number of norms of the Criminal
Procedure Law with a number of norms of the Satvers-
me. The criterion, which determined the sequence of
examining a number of claims, is efficiency. Therefore,
the Constitutional Court decided to examine Para 2 of
Section 356(2) and Section 360(1) as a united legal regu-
lation in examining, first of all, compliance thereof with
Article 1 and Article 105 of the Satversme and afterwards
— with the first sentence of Article 91 and Article 92 of
the Satversme.

Thirdly, the Constitutional Court established the content
of the contested norms. It was concluded that, until now,
the legislator’s aim had been to cover with the contested
regulation both movable and immovable property du-
ring pre-trial proceedings.

Fourthly, the Constitutional Court assessed, whether the
contested regulation complied with Article 1 and Arti-
cle 105 of the Satversme, because the principle of legal
expectations is closely linked with the right to property.
The Constitutional Court noted that the decision adop-
ted by the person in charge of proceedings on recogni-

sing the applicants property as being criminally acqui-
red property and on returning it to the person, who
had been deprived of it as the result of criminal offence,
denied the applicant from exercising its full power over
property in its ownership. Thus, the contested regulation
restricted the applicant’s right to property established in
Article 105 of the Satversme. The Constitutional Court
recognised that the restriction upon fundamental rights
that followed from the contested regulation was estab-
lished by law and that the restriction upon fundamen-
tal rights included in the contested regulation had a le-
gitimate aim - protection of other persons’ rights. The
contested regulation was appropriate for reaching the
legitimate aim and the legislator had selected the most
lenient measure for reaching the legitimate aim, since
there were no alternatives for reaching it by other mea-
sures that would be less restrictive upon a person’s rights
and lawful interests.

Fifth, the Constitutional Court specified the principle of
public credibility and protection of the bona fide acqui-
rer. The principle of public credibility exists in a demo-
cratic state governed by the rule of law, from which the
principle of protecting a bona fide acquirer is derived
and which in Latvia is implemented, inter alia, with the
help of the Land Register. Although corroboration of im-
moveable property in the Land Register and registration
of rights in rem is mandatory and the respective entries
have been ensured public credibility with respect to third
persons, such entries that have been made into the Land
Register following a criminal offence cannot be recogni-
sed as being legal. In the legal system, an exception to the
principle of protecting the bona fide acquirer has been
established in the Criminal Procedure Law as the prin-
ciple of protecting the victim’s rights. At the same time, it
is not provided in the Civil Law that such an exception to
the principle of protecting the bona fide acquirer cannot
exist. Thus, pursuant to the principle of reasonable legis-
lator, the regulation created by the legislator is internally
consistent. In application of legal norms, both the prin-
ciple of a rational legislator and the principle of the unity
of the legal system must be taken into consideration. IL.e.,
the legislator adopts mutually consistent legal norms,
which function harmoniously within the framework of
the legal system as a whole; moreover, legal norms inclu-
ded in various regulatory enactments must be interpre-
ted as such that constitute a united legal system. Hence,
to reach the aims and objectives of the criminal procedu-
re and to protect the victim’s rights in a democratic state
governed by the rule of law an exception to the principle
of protecting a bona fide acquirer is admissible.

A person, who has lost immoveable property as the re-
sult of a criminal offence, should have measures avai-
lable for regaining this immoveable property. Thus, the
contested regulation imposes proportional restrictions
upon the applicant’s fundamental rights and is compa-
tible with Article 1 and Article 105 of the Satversme.

The Constitutional Court found that the currently exis-
ting regulation envisaged returning immovable property
to a person, who has lost this as the result of criminal
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offence; however, comprehensive regulation of legal re-
lationships was not provided. Hence, the Constitutional
Court obiter dictum noted that the legislator should
envisage a clear mechanism for ensuring effectively the
fundamental rights of persons involved in the proce-
edings. Le., effective handling of the criminally acquired
property should be ensured, so that the owner, who has
lost it as the result of a criminal offence, would be able to
achieve that the respective property is corroborated into
the Land Register in his name, whereas the third per-
son — the bona fide acquirer of this property or bona fide
pledgee — would have effective possibilities to demand
compensation of losses.

Finally, the Constitutional Court also examined com-
pliance of the contested regulation with the principle
of equality, taking into consideration legal relationships
that were typical of both criminal proceedings and civil
proceedings. It was found that in the case under review
there were no groups of persons who would be in simi-
lar and comparable circumstances, which meant that the
contested regulation was not incompatible with the equ-
ality principle included in the first sentence of Article 91
of the Satversme. The legislator has broad discretion to
adopt procedural laws and determine the categories of
cases that are examined in the respective proceedings.
Likewise, the legislator has the right to establish a pro-
cedure for examining cases that complies with the fun-
damental rights. Objective differences exist between va-
rious legal proceedings, including such that pertain to
the legal relationships that are affected, initiation of legal
proceedings, the burden of proof, specialisation of a cou-
rt or application of temporary measures. Comparison of
the legal regulation on various legal proceedings would
allow identifying a number of common or analogous fe-
atures for all proceedings. However, this cannot serve as
the grounds for a person’s claim to make all these proce-
edings totally identical.

In view of the above, the Constitutional Court recogni-
sed that the contested regulation complied with Article
1, the first sentence of Article 91 and Article 105 of the
Satversme.

Hence, to reach the aims and objecti-
ves of the criminal procedure and to
protect the victim’s rights in a demo-
cratic state governed by the rule of
law an exception to the principle of
protecting a bona fide acquirer is ad-
missible. A person, who has lost im-
moveable property as the result of a
criminal offence, should have measu-
res available for regaining this immo-
veable property.
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Case No.2016-13-01
Judgement [in Latvian]

Press release [in English]
On 23 May 2017, the Constitutional Court passed the

judgement in case No. 2016-13-01 “On Compliance of
the Fifth Part of Section 629 of the Criminal Procedure
Law with the First Sentence of Article 92 of the Satvers-
me of the Republic of Latvia”

Legal norms that envisaged the possibility to prohibit
a participant of criminal proceedings regarding cri-
minally acquired property from familiarising himself
with the case materials were examined in the case.

The case was initiated on the basis of a constitutional
complaint submitted by a legal person. It was noted in
the application that the applicant’s representative in the
framework of proceedings regarding criminally acqui-
red property had submitted a request to the person di-
recting proceedings for getting acquainted with the case
materials; however, on the basis of the contested norm,
this request had been rejected. The applicant held that
the contested norm placed disproportional restrictions
upon its right to a fair trial, since it did not ensure com-
pliance with the principle of procedural equality.

First, the Constitutional Court rejected the Saeima’s ar-
gument that the alleged infringement on the applicant’s
fundamental rights was not caused by the contested
norm, but by the practice of application thereof.

Secondly, the Constitutional Court established the
content and the scope of Article 92 of the Satversme.
It is characteristic of proceedings regarding criminally
acquired property that a person’s guilt is not established
in these proceedings but only a decision is taken re-
garding the criminal origins of property. These proce-
edings are aimed at timely and effective resolution of
property issues within criminal proceedings. The safe-
guards set in the first part of Article 6 of the European
Convention for the Protection of Human Rights and
Fundamental Freedoms, in interconnection with safe-
guards defined in the first sentence of Article 92 of the
Satversme, are applicable to these proceedings. Thus,
in proceedings regarding criminally acquired property
the State has a positive obligation to ensure the right to
a fair trial in a way that envisages effective protection of
rights. At the same time this means also the obligation
of the State to ensure to a person procedural safeguards
for protecting his right to property, so that in special
proceedings the case would be decided on its merits, by
respecting a person’s right to a fair trial.

Thirdly, the Constitutional Court examined, whether
the contested norms comprised also such safeguards,
which were necessary for exercising the right to a fair
trial. The Constitutional Court found that if a person
connected to property did not agree to the decision
by the person directing proceedings, which had been
adopted on the basis of the contested norm, he could
appeal against it only within the framework of the pro-
secutor’s office in procedure established in Chapter 24
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of the Criminal Procedure Law. Legal regulation did
not envisage a court’s jurisdiction to reexamine this de-
cision by a person directing proceedings. The Constitu-
tional Court recognised that a prosecutor could not be
regarded as being an independent institution of judi-
cial power complying with denomination “court’, if he
was also one of the participants in the case and the one
adopting the final decision on the amount, in which a
person would be ensured the right to get acquainted
with case materials in proceedings regarding criminal-
ly acquired property.

The Constitutional Court recognised — to reach the
purpose of criminal proceedings is met, in proceedings
regarding criminally acquired property, protection of
the investigative secret must be ensured. It is necessary
in order not to jeopardise the course of criminal pro-
ceedings and ensure that other persons exercise their
fundamental rights effectively. Disclosing and presen-
ting case materials in proceedings regarding criminal-
ly acquired property without prior assessment would
be contrary to other persons’ right to a fair trial and
might jeopardise successful course of pre-trial criminal
proceedings. The person directing proceedings must
ensure that investigative secret is protected not only in
deciding on persons’ right to get acquainted with case
materials but also when giving this permission.

The Constitutional Court found that the person di-
recting the proceedings, already now, in deciding on
a person’s right to get acquainted with case materials
in proceedings regarding criminally acquired property,

had to take into account the general principles of law
that were in force in the legal system, as well as legal
regulation established by the legislator. In deciding on
permission to get acquainted with case materials in
proceedings regarding criminally acquired property, in
each particular case the interests of persons involved
in the case must be compared, taking into account the
purpose of criminal procedure. However, neither in-
vestigative secret envisaged in the contested norm, nor
the need to protect other persons’ rights may serve as
the grounds for not ensuring in proceedings regarding
criminally acquired property the principle of equal op-
portunities of parties; i.e., the right to prepare properly
for the examination of the case and the right to be he-
ard. A fair court ruling on the merits can be reached
only in a procedure that ensures the principle of equal
opportunities of parties.

The Constitutional Court is of the opinion that the le-
gislator should establish a procedure that would ensure
the principle of equal opportunities of parties in such
cases, providing the possibility to the court to exami-
ne the legality and validity of the decision by the per-
son directing proceedings on a person’s right to get
acquainted with case materials in proceedings regar-
ding criminally acquired property, thus, ensuring to a
person effective protection of the right to property. The
court is exactly the subject, which, in examining an is-
sue on its merits, should at the same time perform the
function of controlling whether fundamental rights of
persons connected to property are respected.
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Hence, the contested norm, insofar it does not ensure
that the principle of equal opportunities of parties is
abided by, is incompatible with the first sentence of Ar-
ticle 92 of the Satversme.

In a democratic state governed by the
rule of law, in proceedings regarding
criminally acquired property the Sta-
te must ensure that the principle of
equal opportunities of parties is res-
pected, which, inter alia, is linked to
a person’s right to familiarise himself
with materials in the case regarding
criminally acquired property.

Case No.2017-10-01

Judgement [in Latvian]

Press release [in English]

On 11 October 2017, the Constitutional Court passed
the judgement in case No. 2017-10-01 “On Compliance
of Section 629(5) of the Criminal Procedure Law with
the First Sentence of Article 92 of the Satversme of the
Republic of Latvia and on Compliance of the Second
Sentence of Section 631(3) of the Criminal Procedure
Law with the First Sentence of Article 91 of the Satvers-

»

me.

In this case, mainly the possibility to appeal against a
decision adopted in a case regarding criminally acqui-
red property was examined, because the issue of the
right to familiarise oneself with materials in the case
regarding criminally acquired property was already
dealt with in case No. 2016-13-01.

The case had been initiated on the basis of an appli-
cation by a legal person. The applicant noted that the
second sentence of Section 631(3) of the Criminal Pro-
cedure Law was incompatible with the principle of equ-
ality, because this person had been unfoundedly denied
the right to submit a cassation complaint regarding the
decision by the appellate instance court in proceedings
regarding criminally obtained property.

Firstly, the Constitutional Court examined the ap-
plicant’s request expressed in its written opinion to
broaden the limits of the claim. At the Constitutional
Court, a case is prepared for hearing and is heard by
taking into consideration the claim that is stated in the
constitutional complaint and in the decision to initia-
te a case, as well as the legal reasoning regarding this
claim that is included in the written reply by the Sa-
eima. The request to broaden the limits of the claim,
expressed in the applicant’s written opinion, is to be
recognised as a new constitutional complaint, on the
basis of which, first of all, a decision should be adopted
on initiation of a case, and the case would have to be
prepared for hearing. Thus, in the stage of examining
the case, broadening of the limits of the claim, would
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be incompatible with the principles of proceedings be-
fore the Constitutional Court.

In addition to that, the Constitutional Court also exa-
mined the applicant’s request to establish in the judge-
ment that the applicant should be granted the right to
use the new procedural regulation developed by the
legislator and, thus, ensure the possibility to hear de
novo the case regarding criminally obtained property,
using the procedural safeguards that were included in
the new procedural regulation.

The Constitutional Court noted that its task was to eli-
minate, to the extent possible, infringements upon a
person’s fundamental rights. If the Constitutional Cou-
rt in its judgement recognises a legal norm as being in-
compatible with a legal norm of higher legal force, it
decides on the way in which, to the extent possible, the
infringement upon an applicant’s fundamental rights
should be eliminated. Hence, the Constitutional Court
examined the applicant’s request to establish in the ju-
dgement also that the applicant should be granted the
right to use the new procedural regulation developed
by the legislator in that part of the judgement, where it
determined the date, as of which the legal norm beca-
me invalid.

The applicant also requested the Constitutional Cou-
rt to indicate in the judgement that enforcement of
the decisions by the court of general jurisdiction was
suspended until the date, when the court heard the
applicant’s application regarding renewal of the pro-
ceedings regarding criminally acquired property due
to newly disclosed circumstances. The Constitutional
Court recognised that suspending enforcement of a
ruling by a court of general jurisdiction, first and fore-
most, was a measure for ensuring that the legal proce-
edings before the Constitutional Court were effective
and that the aims thereof were met, at the same time
not causing a new infringement on a person’s rights.
Whereas protection of a person’s fundamental rights
after the judgement by the Constitutional Court has
entered into force must be ensured in compliance with
Section 29(2') and Section 32(2) of the Constitutional
Court Law. Thus, after the ruling by a Constitutional
Court has entered into force, safeguarding of a person’s
fundamental rights is ensured by the party applying le-
gal norms, for example, a court, abiding by the findings
included in the particular ruling. Hence, the Constitu-
tional Court rejected the request to suspend enforce-
ment of the court’s ruling.

Secondly, the Constitutional Court decided, whether
legal proceedings in the case should be terminated.
The Saeima in its written reply requested terminating
legal proceedings because the Constitutional Court al-
ready in case No. 2016-13-01 had ruled on compliance
of Section 629(5) of the Criminal Procedure Law with
the first sentence of Article 92 of the Satversme. Moreo-
ver, it was alleged that the second sentence of Section
631(2) of the Criminal Procedure Law did not envisage
differential treatment of the applicant. The Constitu-


http://www.satv.tiesa.gov.lv/wp-content/uploads/2017/04/2017-10-01_Spriedums-1.pdf
http://www.satv.tiesa.gov.lv/en/press-release/the-norm-that-provides-that-the-decisions-by-a-regional-court-in-proceedings-regarding-criminally-acquired-property-is-not-subject-to-appeal-complies-with-the-principle-of-equality-enshrined-in-the-sa/

tional Court did not identify grounds for terminating
legal proceedings and decided to continue legal proce-
edings.

Thirdly, the Constitutional Court analysed, whether
the contested norm complied with the principle of equ-
ality included in the first sentence of Article 91 of the
Satversme. Le., the Constitutional Court established,
whether and which persons (groups of persons) were in
similar and according to particular criteria comparable
circumstances, whether the contested norm provided
for equal or differential treatment of these persons, and
whether such treatment had objective and reasonable
grounds.

The Constitutional Court noted that that in the case
under review the affected owners of property in diffe-
rent proceedings regulated by the Criminal Procedure
Law were being compared, i.e., in the basic criminal
proceedings or in the special proceedings — regarding
criminally acquired property. The essential feature sha-
red by the persons was the owner’s restricted right to
handle its property, the criminal origins of and futu-
re actions with which were decided upon by a court.
However, the Constitutional Court recognised that, in
assessing compliance of legal norms with the equality
principle, not only the existence of a common feature
had to be established but also it should be established,
whether these persons were in similar and comparable
circumstances.

To establish, whether in the case under review persons
were in comparable circumstances, the Constitutional
Court examined the essence and purpose of special
proceedings — proceedings regarding criminally acqui-
red property. It was recognised that the aforementio-
ned proceedings were separate and isolated proce-
edings, in the framework of which the court examined
only one issue that had arisen in the case - the issue
of property. The legislator’s purpose, in isolating asses-
sment of property issues in separate proceedings, is to
ensure that property issues that have arisen in criminal
proceedings are solved in a timely manner, taking into
account the interests of procedural economy. In view of
the fact that proceedings regarding criminally acqui-
red property is an exception from the procedure for
dealing with property issues in the basic criminal pro-
ceedings, these proceedings could have different rules
aimed at speedy and effective reaching of its purpose.
Thus, the regulation included in the second sentence of
Section 631(3) of the Criminal Procedure Law, provi-
ding for examination of such matter in two instances,
is one of the measures that ensure speedy and effective
resolution of property issue. The Constitutional Court
also noted in the case under review that the first sen-
tence of Article 91 of the Satversme had to be examined
in interconnection with general principles of law, inter
alia, the principle of the rule of law and the principle of
a fair trial, the scope of which did not include a person’s
subjective right to appeal a case of any category in the
cassation instance.

Although property issues of a person may be dealt with
both in the proceedings regarding criminally acquired
property and the basic criminal proceedings, in view
of the different essence and purpose of the proceedings
regarding criminally acquired property, there are no
grounds for comparing these two proceedings. Thus,
persons are in different circumstances that are not
comparable.

In view of the above, the second sentence of Section
631(3) is compatible with the first sentence of Article
91 of the Satversme.

Isolation of proceedings regarding
criminally acquired property is
linked also to the need to ensure a
person’sright to have criminal proce-
edings terminated within reasonab-
le term. Therefore the proceedings
regarding criminally acquired
property is isolated exactly during
the pre-trial proceedings.
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2.7. DECISIONS ON TERMINATING
LEGAL PROCEEDINGS IN A CASE

General Observations

If in the course of preparing a case such circumstances
are disclosed that prohibit further course of the pro-
ceedings, the Constitutional Court adopts a decision
on terminating legal proceedings. Pursuant to Section
29(1) of the Constitutional Court Law, legal proce-
edings in a case may be terminated until the judgement
in the case at a Constitutional Court’s decision:

1) following the written request of the applicant;

2) if the disputed legal norm (act) has ceased to be in
force;

3) if the Constitutional Court establishes that a decisi-
on regarding initiation of a case does not comply with
the requirements of Para 5, Section 20, Paragraph five
of the Constitutional Court Law;

4) if a legal norm (act), the compliance of which is
being disputed, has ceased to be in force;

5) if a judgement has been pronounced in another case
regarding the same subject matter of a claim;

6) in other instances when continuation of judicial pro-
ceedings in a case is impossible.

The law provides for the right of the Constitutional
Court to terminate legal proceedings in cases envisa-
ged in Section 29(1) of the Constitutional Court Law
but does not set the obligation to do so. The Consti-
tutional Court must examine ex officio, whether such
considerations exist that prove the need to continue le-
gal proceedings and to examine the case on its merits,
passing a judgement.'”® In some cases it may be neces-
sary to continue legal proceedings in a case to elimi-
nate an infringement upon the applicant’s fundamen-
tal rights or a substantial threat to public interests.'”’.
Thus, the Constitutional Court must examine in each
case, whether such considerations exist, due to which
legal proceedings in a case should be terminated or
should be continued.

Legal proceedings before the Constitutional Court are
held in public interests. Agreement between the parti-
cipants of the case per se, unless some other important
circumstances are present, cannot serve as the grounds
for terminating legal proceedings initiated by the Con-
stitutional Court.

For example, in deciding on termination of legal pro-
ceedings initiated on the basis of a constitutional com-

plaint, it is the task of the Constitutional Court, wit-
hin its jurisdiction, to ensure the existence of such
legal system, which would eliminate, as fully and com-
prehensibly as possibly, such legal regulation that is in-
compatible with the Satversme or other norms (acts) of
higher legal force, as well as to provide its assessment
on issues of constitutional importance.'”

Para 2 of Section 29(2) of the Constitutional Court Law
provides that legal proceedings in the case may termi-
nated if the contested legal norm has ceased to be in
force. This legal norm is aimed at ensuring procedural
economy of the legal proceedings before the Constitu-
tional Court, so that the Constitutional Court should
not pass judgements in cases, in which the dispute no
longer exists.'”” Thus, to decide on terminating legal
proceedings on the basis of Para 2 of Section 29(1) of
the Constitutional Court Law, the Constitutional Court
must establish: 1) whether the contested norm has ce-
ased to be force, and 2) whether circumstances requi-
ring continuation of legal proceedings do not exist.
Amendments to the contested norm, declaring the
regulatory enactment as no longer being in force and
inclusion of the contested norm into another regula-
tory enactment which, essentially, does not resolve the
dispute, cannot be recognised as being sufficient grou-
nds for terminating legal proceedings in those cases,
where continuation of legal proceedings is necessary
to protect the fundamental rights of the submitter of
the constitutional complaint. Thus, the Constitutional
Court must verify, whether the regulation established
by the legislator is different as to its content or whether
the legislator has decided to regulate this issue no lon-
ger. In those cases, where the content of the legal regu-
lation has been changed but the text of the contested
norm has not been excluded from the regulation, the
Constitutional Court must establish the scope of chan-
ges made to conclude that the content of the legal norm
has substantially changed. Otherwise, the issue of le-
gal norms would introduce only editorial amendments
into the text that would always serve as formal groun-
ds for requesting termination of legal proceedings in
the case. A situation like this would be incompatible
with the principle of a state governed by the rule of law,
it would not promote protection of a person’s funda-
mental rights, nor implementation of the State’s and
society’s interests'® The Constitutional Court has re-
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180 Decision by the Constitutional Court of 12 February 2013 on Terminating Legal Proceedings in Case No. 2013-11-01, Para 10.1.



peatedly noted that its rulings are very important for
ensuring the principle of the rule of law. Therefore the
Constitutional Court has the obligation to provide its
assessment of a constitutionally important matter, even
of the contested norm is no longer in force.'!

If the Constitutional Court finds that the decision on
initiating a case does not meet the requirements set in
Section 20(5) of the Constitutional Court Law, legal
proceedings are terminated because such circumstances
have arisen, with respect to which there had been doubts
or which were not known when the case was initiated.
A number of categories of cases exist as regards these
grounds for terminating legal proceedings. The majority
of legal proceedings are terminated because no infrin-
gement on fundamental rights is identified.”®* In some
cases, the Constitutional Court has not examined com-
pliance of the contested norms with the article of the Sat-
versme indicated in the constitutional complaint becau-
se, in making the judgement, it has found that sufficient
legal substantiation is not provided in the constitutional
complaint to examine compliance of the contested norm
with the particular article of the Satversme.'*> Sometimes
legal proceedings have been terminated because the ap-
plicant has not used all general legal remedies.'®*

Para 4 of Section 29(1) of the Constitutional Court Law
provides that legal proceedings in a case may bet termi-
nated if the norm (act), the compliance with which was
contested, has become invalid. This norm also aims to
ensure economy of legal proceedings before the Consti-
tutional Court, so that the Constitutional Court would
not have to make a judgement in cases, where a dispute
no longer exists.'"® The Constitutional Court has termi-
nated legal proceedings on the basis of this legal norm
three times.'®

If a judgement has been pronounced in another case re-
garding the same subject of claim then the dispute has
been substantially resolved within the framework of
another case and therefore there are no grounds for con-
tinuing legal proceedings. Also this norm aims to ensure
economy of legal proceedings before the Constitutional
Court, so that the Constitutional Court would not have
to make a judgement in cases, where the dispute no lon-
ger exists.'®” Usually, legal proceedings are terminated on
these grounds also when several cases have been initia-

ted with respect to the same subject of claim, which are
in different procedural stages and therefore cannot be
joined, to examine all claims with the framework of the
same legal proceedings.

Usually, legal proceedings in a case are impossible if the
restriction on fundamental rights is caused by the appli-
cation of a legal norm. The jurisdiction of the Constitu-
tional Court allows it to examine only compatibility of
the legal norm with the Satversme, not the actions by the
parties applying it.'® Likewise, legal proceedings in a case
are impossible if there are other circumstances that pro-
hibit from examining the case on its merits. For example,
in examining restrictions on the professional activities of
administrators of insolvency proceedings, the Constitu-
tional Court has terminated legal proceedings in a case,
where the certificate of an administrator of insolvency
proceedings had expired before the case was heard at the
Constitutional Court. However, it should be taken into
consideration that the respective case had been initiated
with regard to an infringement on fundamental rights
that might have occurred in the future; however, due to
the fact that the certificate of an administrator of insol-
vency proceedings had expired, an infringement upon
a person’s fundamental rights could not have occurred
also in the future.'®

The procedure of the Constitutional Court allows ter-
minating legal proceedings in the respective case in any
stage of the proceedings prior to the pronouncement
(publication) of a judgement. If a request has been made
in the case to terminate legal proceedings, the Constitu-
tional Court usually decides on it first of all, unless some
aspects of the case should be examined on their merits
before taking this decision."”

Section 29(2') of the Constitutional Court Law provides
that the interpretation of a legal norm provided in a de-
cision on terminating legal proceeds is mandatory to all
state and local government institutions (also - to courts)
and officials, and also to natural and legal persons. This
provision allows the Constitutional Court, in situations
where it is impossible to pass a judgement, to provide an
interpretation of the respective norm and thus achieve
that the contested norms are applied in compliance with
legal norms of higher legal force.

Trends of Development

181 For example, Judgement by the Constitutional Court of 3 February 2012 in Case No. 2011-11-01, Para 9.

182 Decision by the Constitutional Court of 21 August 2007 on Terminating Legal Proceedings in Case No. 2007-07-01, Judgement of 15
April 2010 in Case No. 2009-88-01, Decision of 8 November 2012 on Terminating Legal Proceedings in Case No. 2012-04-03, Decision of
6 October 2015 on Terminating Legal Proceedings in Case No. 2014-35-03.

183 See, for example, Judgement by the Constitutional Court of 15 February 2005 in Case No. 2004-19-01, Para 10.

184 Decision by the Constitutional Court of 10 July 2009 on Terminating Legal Proceedings in Case No. 2009-06-01.

185 Decision by the Constitutional Court of 3 February 2009 on Terminating Legal Proceedings in Case No. 2008-46-0306, Para 4.

186 Decision by the Constitutional Court of 12 June 2007 on Terminating Legal Proceedings in Case No. 2007-06-03, Decision of 20 Janu-
ary 2009 on Terminating Legal Proceedings in Case No. 2008-08-0306 and Decision of 3 February 2009 on Terminating Legal Proceedings

in Case No. 2008-46-0306.

187 Decision by the Constitutional Court of 12 June 2007 on Terminating Legal Proceedings in Case No. 2007-06-03, Para 11.2.
188 Judgement by the Constitutional Court of 30 March 2011 in Case No. 2010-60-01, Para 16.2.

189 Decision by the Constitutional Court of 13 November 2016 on Terminating Legal Proceedings in Case No§. 2016-02-01.
190 Judgement by the Constitutional Court of 19 October 2011 in Case No. 2010-71-01, Para 11-14.
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Each decision on terminating legal proceedings in a
case is linked to specific circumstances that prohibit
from examining constitutionality of legal norms on
their merits. In 2017, in a number of cases such cir-
cumstances were identified due to which legal proce-
edings in the case were impossible. Such grounds for
terminating legal proceedings are not often encounte-
red in the case law of the Constitutional Court because,
predominantly, legal proceedings in a case are termina-
ted because the contested norm is no longer in force or
because a judgement has been pronounced in another
case with respect to the same subject of claim.

Case No.2016-09-01

Decision [in Latvian]

Press release [in English]

On 18 January 2016, the Constitutional Court decided
to terminate legal proceedings in case No. 2016-09-01
“On Compliance of the word “the Internet” in Section
32(1) of “Pre-election Campaign Law” with Article 100
of the Satversme of the Republic of Latvia”.

In this case it was requested to examine a legal norm,
which prohibited to place pre-election campaign ma-
terials on the Internet on the election day and the day
prior to it.

The case was initiated with respect to an application
submitted by twenty members of the 12th Saeima. It
was noted that the concept “the Internet” had been de-
fined to broadly in the contested norm, thus placing
disproportional restrictions upon the right to freedom
of speech.

Section 32(1) of “Pre-election Campaign Law” was

amended by the law of 16 June 2016 “Amendments to
“Pre-election Campaign Law”, defining precisely that
on the election day and the day before the election day
only such pre-election campaign on the Internet, whi-
ch is performed as paid service, is prohibited.

In assessing, whether no circumstances existed that
would require continuing legal proceedings, the Con-
stitutional Court took into consideration the fact that
the case had been initiated on the basis of an applica-
tion submitted by twenty members of the Saeima and
that abstract review of norms had to be carried out on
the basis of such application. Moreover, the applicants
noted in their additional explanations to the Constitu-
tional Court that circumstances requiring continuation
of legal proceedings did not exist.

The Constitutional Court noted that the applicant’s
legal substantiation for the alleged incompatibility of
the contested norm with the Satversme was based upon
the assumption that the contested norm defined the
concept of “the Internet” too broadly. Since the legis-
lator, by amendments introduced to Section 32(1) of
“Pre-election Campaign Law” on 16 June 2016, has de-
fined exactly what kind of campaigning on the Internet
on the election day, as well as the day before the elec-
tion day, is prohibited, the case under review no longer
contains a dispute. Hence, legal proceedings in the case
were terminated.

CaseNo.2016-10-01
Decision [in Latvian]

Press release [in Englishl
On 6 April 2017, the Constitutional Court adopted
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a decision to terminate legal proceedings in case No.
2016-10-01 “On Compliance of the Second Sentence of
Section 9(1) of Insolvency Law and Para 26 of Section
4(1) and Para 22? of Transitional Provisions of the Law
“On Prevention of Conflict of Interest in Activities of
Public Officials” with the First Sentence of Article 91 of
the Satversme of the Republic of Latvia”.

In the case, it was requested to examine the regulation
that envisaged equalling administrators of insolvency
proceedings to public officials. The contested norms es-
tablish the status of a public official to administrators of
insolvency proceedings, as well as the term for submit-
ting the declaration of a public official for those insol-
vency administrators who simultaneously also have the
position of a sworn advocate.

The case was initiated with respect to an application su-
bmitted by a number of administrators of insolvency
proceedings. The applicants noted that the regulation,
which envisaged differential treatment of adminis-
trators, who were concurrently also sworn advocates,
compared to other concrete groups of administrators
was incompatible with the equality principle.

First of all, the Constitutional Court examined the pos-
sibility to expand the scope of the claim because such
request had ben expressed by the applicants after they
had familiarised themselves with the materials in the
case.

The Constitutional Court found that the contested
norms were closely linked to Section 24(1") of the law
“On Prevention of Conflict of Interest in Activities of
Public Officials”. This legal norm sets out special rules
with respect to scope of information to be provided in
the declaration of a public official for those public offi-
cials, who are concurrently also advocates. The Consti-
tutional Court decided that within the framework of
the case under review also compliance of Section 24(1")
of the law “On Prevention of Conflict of Interest in Ac-
tivities of Public Officials” with the first sentence of Ar-
ticle 91 of the Satversme should be examined.

The Constitutional Court noted that compliance of the
second sentence of Section 9(1) of the Insolvency Law
and of Para 26 of Section 4(1) of the law “On Prevention
of Conflict of Interest in Activities of Public Officials”
with the Satversme had already been examined in the
judgement of 21 December 2015 by the Constitutio-
nal Court in case No. 2015-04-01. Hence, whether the
aforementioned norms infringe upon the fundamental
rights established in the first sentence of Article 91 of
the Satversme should be examined in interconnection
with the findings that the Constitutional Court has
expressed before.

The Constitutional Court underscored that the Satvers-
me did not prohibit the legislator from deciding, which
persons were public officials in the meaning of the law
“On Prevention of Conflict of Interest in Activities of
Public Officials”. Thus, the legislator had the right to
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provide that all administrators of insolvency proce-
edings in their official activities were to be equalled to
public officials. Taking into consideration that the se-
cond sentence of Section 9(1) of the “Insolvency Law
and Para 26 of Section 4(1) of the law “On Prevention
of Conflict of Interest in Activities of Public Officials”
provide that all administrators of insolvency proce-
edings have the status of a public official, it is impossib-
le to examine compliance of these norms with the equ-
ality principle enshrined in the first sentence of Article
91 of the Satversme. These norms did not infringe upon
the applicants’ fundamental rights enshrined in the first
sentence of Article 91 of the Satversme, and, thus, it was
impossible to continue legal proceedings regarding this
part of the claim.

With respect to Section 24(1') and Para 22 of the Tran-
sitional Provisions of the law On Prevention of Conflict
of Interest in Activities of Public Officials”, the Consti-
tutional Court found that administrators of insolvency
proceedings, who were concurrently also advocates,
and administrators of insolvency proceedings, who
combined their professional activities with other voca-
tions of the private sector, inter alia, qualified lawyers
and sworn auditors, were in different and incomparab-
le circumstances. In the case under review the obliga-
tion to envisage equal treatment of persons, who are
in different and incomparable circumstances, does not
follow from the equality principle, and, thus, it was im-
possible to continue legal proceedings regarding this
part of the claim.

Case No.2016-20-01

Decision [in Latvian]

Press release [in English]

On 3 May 2017, the Constitutional Court adopted the
decision to terminate legal proceedings in case No.
2016-20-01 “On Compliance of Section 17(3') of the
Insolvency Law with the First Sentence in Article 106
of the Satversme of the Republic of Latvia”.

In the case, it was requested to examine the regulation
that envisaged terminating the operation of an admi-
nistrator’s certificate.

The case was initiated with respect to constitutional
complaints submitted by a number of private persons.
The applicants were insolvency administrators, the ope-
ration of whose certificates could have been terminated
on the basis of the contested norms. The applicants held
that the contested norm placed disproportionate res-
trictions upon their right to retain the employment of
their choice.

On 6 January 2017 the law “Amendments to the Insol-
vency Law” entered into force, by which, inter alia, Sec-
tion 17 was deleted from the Insolvency Law.

The Constitutional Court found that the provisions of
the Insolvency Law that were currently in force did not
comprise such grounds for terminating the operation
of an administrator’s certificate as those that were in-
cluded in the contested norm. Legal regulation on ter-
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minating the operation of an administrator’s certificate
and removing an administrator from office has chan-
ged substantially. Thus, the contested norm had beco-
me invalid.

In examining, whether no circumstances existed requi-
ring continuation of legal proceedings, the Constitutio-
nal Court assessed, whether the fact that the contested
norm had become invalid was sufficient grounds for
considering that the violation of a person’s fundamen-
tal rights caused by the contested norm had been eli-
minated. It was recognised that the contested norm did
not violate the applicant’s fundamental rights, since the
administrative cases regarding terminating the opera-
tion of administrator’s certificates that had been issued
to them had been terminated. Le., the applicants still
had valid administrators’ certificates. Hence, legal pro-
ceedings in the case were terminated.




2.8. DECISIONS BY THE PANELS

The legal proceedings before the Constitutional Court
begin by a decision to initiate hearing of the case by
one of the Panels of the Constitutional Court. The Pa-
nel examines compatibility of an application with the
requirements set in the Constitutional Court Law and
decides on initiating a case or refusal to initiate a case.'"!

Examination of applications and preparing decisions
by the Panels is time consuming and constitutes an im-
portant part in the work of the Constitutional Court.
Issues of constitutionality are becoming more complex,
therefore the decisions by the Panels comprise exten-
sive and elaborated reasoning.'? It must be taken into
consideration that the legal findings included in the
Panels’ decisions may serve as an interpretative tool
for establishing the content of fundamental rights and
principles of a state governed by the rule of law.'”* Thus,
these decisions may be useful in preparing applications
regarding initiation of a case and conducting research
dedicated to the legal proceedings before the Constitu-
tional Court.

The decisions by the Panels of the Constitutional Court
on initiating a case are published on the homepage of
the Constitutional Court, in the section “Initiated and
Examined Cases”. In addition to that, in the section of
Constitutional Court’s homepage “Panels’ Decisions on
Refusal to Initiate a Case”, a selection of those decisions
that illustrate nuances in the application of the Consti-
tutional Court Law are published. Thus, information is
clearly presented on the types of applications and some
issues regarding application of law, for example, the
content of the legal reasoning in an application, estab-
lishing the infringement on the fundamental rights of
the submitter of a constitutional complaint and the way
the term for submitting an application is reviewed. Alt-
hough the number of the Panels’ decisions is growing,

they reflect a consistent understanding of the require-
ments set for an application.

In 2017, the Constitutional Court received a large num-
ber of applications requesting examination of compli-
ance of norms of civil procedure'* and criminal proce-
dure'” as well as the procedure for examining cases of
administrative violations' with the right to a fair trial
included in Article 92 of the Satversme. The majority
of applications pertain to compliance of norms of the
Civil Procedure Law with the Satversme. Constitutio-
nal complaints make up the largest part of applications.

In 2017, 207 applications regarding initiation of a case
have been transferred to the Panels of the Constitu-
tional Court for examination, and 35 cases have been
initiated. Seven cases have been initiated on the basis
of an application by a court of general jurisdiction or
an administrative court, four — on the basis of an ap-
plication by the Ombudsman, two - on the basis of an
application by the members of the Saeima. One case
has been initiated on the basis of an application by the
Prosecutor General, and one - by a local government
council.

Decisions on initiating a case

The initiated cases pertain to various issues of law — in-
ter alia, such that are linked to the amount of forced
land lease, the right of a heir of deceased patient to
demand compensation from the Treatment Risk Fund
for the harm caused to a patient’s life and health, the
right of a minister to suspend a decision by the local
government council on establishing permanent com-
mittees and electing members thereof, the obligation
to indicate in the application in civil proceedings the
defendant’s declared place of residence, the binding
regulations of local governments regarding the rate of

191 See more: Rodina A., Amolina D. Lietas ierosinasana Satversmes tiesa. Central and Eastern European Legal Studies, 2013, No. 1. Avail-
able: https://eplopublications.eu/publication/digital-edition/lietas-ierosinasana-Satversmes-tiesa.

192 See more: Semenuka E. Satversmes tiesas kolégija: vésture, kompetence, prakse. Jurista Vards, 06.12.2016., Nr. 49, 42.-48. Ipp.

193 Decision by the Constitutional Court of 8 March 2011 on Terminating Legal Proceedings in Case No. 2010-52-03, Para 8.

194 For example, Application regarding Initiation of Case No. 190/2017, Application regarding Initiation of Case No. 184/2017, Applica-
tion regarding Initiation of Case No. 175/2017, Application regarding Initiation of Case No. 170/2017, Application regarding Initiation of
Case No. 165/2017, Application regarding Initiation of Case No. 163/2017, Application regarding Initiation of Case No. 162/2017, Applica-
tion regarding Initiation of Case No. 162/2017, Application regarding Initiation of Case No. 160/2017, Application regarding Initiation of
Case No. 156/2017, Application regarding Initiation of Case No. 150/2017, Application regarding Initiation of Case No. 140/2017, Applica-
tion regarding Initiation of Case No. 137/2017, Application regarding Initiation of Case No. 128/2017, Application regarding Initiation of
Case No. 111/2017, Application regarding Initiation of Case No. 105/2017, Application regarding Initiation of Case No. 96/2017, Appli-
cation regarding Initiation of Case No. 88/2017, Application regarding Initiation of Case No. 87/2017, Application regarding Initiation of

Case No. 86/2017.

195 For example, Application regarding Initiation of Case No. 164/2017, Application regarding Initiation of Case No. 148/2017, Applica-
tion regarding Initiation of Case No. 141/2017, Application regarding Initiation of Case N0.139/2017 and Application regarding Initiation
of Case No. 83/2017, Application regarding Initiation of Case No. 65/2017, Application regarding Initiation of Case No. 33/2017.

196 For example, Application regarding Initiation of Case No. 108/2017, Application regarding Initiation of Case No. 13/2017 and Applica-

tion regarding Initiation of Case No. 10/2017.
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immovable property tax, compulsory insurance of the
civil liability of motor vehicle owners, running for the
Saeima election, remuneration to health care person-
nel, access to court in cases of administrative violations
and the procedure for examining cassation complaints
in criminal cases.

If the application that is submitted complies with the
requirements of the Constitutional Court Law, the Pa-
nel adopts a decision on initiating a case. Due to this
reason, usually, decisions on initiating a case do not
comprise an extended analysis of the content and form
of the application.'”” However, in some cases contes-
table procedural issues may be left to be decided upon
in the Court’s judgement.'”® Most frequently, such si-
tuations arise in examining the grounds provided in
constitutional complaints regarding infringement on a
person’s fundamental rights. The Constitutional Court
has recognised that in order to initiate a case on the ba-
sis of a constitutional complaint it must be established,
whether the application includes legal substantiation
for a person’s opinion regarding probable infringement
on a person’s fundamental rights; however, the Panels
do not have the obligation to examine this “opinion”
in full. The case should be initiated only if the Panel
is convinced that an infringement like this is present.
However, the issue, whether the fundamental rights
of the submitter of a constitutional complaint, indeed,
have been infringed upon must be decided by the Cou-
rt, when examining the case on its merits."”” Moreover,
it is also possible to refuse initiating a case in a part of
the claim - usually because legal substantiation has not
been provided for the particular claim.?

In examining an application, the Panel of the Consti-
tutional Court must establish, inter alia, whether the
claim should not be recognised as being already adju-
dicated. To assess, whether an application has not been
submitted with respect to an already adjudicated claim,
it must be ascertained, whether: 1) the claim has been
already (formally) adjudicated; 2) the claim has chan-
ged on its merits; 3) essential circumstances exist, due
to which the claim cannot be recognised as being alre-
ady adjudicated.”! For example, the Panel established
that the claim included in application No. 152/2017
was identical to the claim examined in the judgement

in case No. 2005-13-0106. However, the Panel also
found that essential new circumstances existed due to
which the applicant’s claim could not be recognised as
being already adjudicated.*

In 2017, the Constitutional Court received applica-
tions with identical claims and similar presentation of
the facts of the case and legal substantiation. Due to
considerations of procedural economy and expedience,
the Panels of the Constitutional Court examine such
applications jointly and adopt one decision with res-
pect to them.?”® Whereas in those cases, where several
applications regarding initiation of a case have similar
claims and several cases have been already initiated
before examination of the respective applications, the
Panels note in their decisions on initiating a case that
is not necessary to request the institution, which has
issued the contested act, to submit its written reply on
the facts of the case and legal substantiation.”* This is
also done due to considerations of procedural economy
because cases regarding similar or identical claims are
usually joined to facilitate comprehensive and swift ad-
judication thereof.

In 2017, applicants have frequently requested suspen-
ding the enforcement of a court’s ruling. The Consti-
tutional Court has recognised that suspending the
enforcement of ruling should be recognised as an
extraordinary measure in legal proceedings that should
be applied solely for reaching important aims - for
example, to ensure protection of a persons rights in
those cases, where enforcement of a ruling the respecti-
ve case of a general jurisdiction court before the ruling
by the Constitutional Court entered into force might
turn the enforcement of the ruling by the Constitutio-
nal Court impossible or might cause significant harm
to the applicant. Hence, a Panel of the Constitutional
Court, in deciding on suspending enforcement of a
court’s ruling, must examine: 1) whether substantiation
for this request has been included in the application; 2)
whether such circumstances exist in the case, due to
which enforcement of the ruling before the ruling by
the Constitutional Court has entered into force might
turn the enforcement of the ruling by the Constitutio-
nal Court impossible or might cause significant harm
to the applicant.*® Last year, in the majority of cases

197 See more: Rodina A., Amolina D. Lietas ierosinasana Satversmes tiesa. Central and Eastern European Legal Studies, 2013, No. 1. Avail-
able: https://eplopublications.eu/publication/digital-edition/lietas-ierosinasana-Satversmes-tiesa
198 For example, Decision by the 2nd Panel of the Constitutional Court of 17 July 2007 on Initiating a Case regarding Application No.

61/2007.

199 For example, Judgement by the Constitutional Court of 10 May 2013 in Case No. 2012-16-01, Para 21.2.
200 For example, Decision by the 3rd Panel of the Constitutional Court of 24 November 2017 on Initiating a Case regarding Application
No. 180/2017 and Decision by the 1st Panel of the Constitutional Court of 8 November 2017 on Initiating a Case regarding Application

No. 176/2017.

201 For example, Judgement by the Constitutional Court of 29 April 2016 in Case No. 2015-19-01, Para 10.1.-10.5.
202 Decision by the 3rd Panel of the Constitutional Court of 18 October 2017 on Initiating a Case regarding Application No. 152/2017.
203 For example, Decision by the 3rd Panel of the Constitutional Court of 24 November 2017 on Initiating a Case on regarding Applica-

tions No. 181/2017 and No. 188/2017.

204 For example, Decision by the 3rd Panel of the Constitutional Court of 20 December 2017 on Initiating a Case regarding Application
No. 202/2017 and Decision by the 1st Panel of the Constitutional Court of 11 December 2017 on Initiating a Case regarding Application
No. 174/2017.205 Satversmes tiesas 2014. gada 19. jinija ricibas sédes lémuma lieta Nr. 2014-09-01 4. un 5. punkts.

205 Decision by the Assignments Sitting of the Constitutional Court of 19 June 2014 in Case No. 2014-09-01, Para 4 and Para 5.
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the applicants either had not provided substantiation
for their request or the Panel did not gain confirmation
from the application and the document appended to it
that such circumstances existed due to which enforce-
ment of a court’s ruling had to be suspended.*®

The applications, apart from requests regarding initia-
tion of a case and request regarding suspending enfor-
cement of a courts ruling, more frequently comprise
also other requests. For example, one application inclu-
ded a request to join the initiated case with case No.
2017-16-01 “On Compliance of Section 289%°(7) of the
Latvian Administrative Violations Code with the first
sentence of Article 92 of the Satversme of the Republic
of Latvia”. With respect to this request, the Panel of the
Constitutional Court noted that the Justice, who was
preparing the case for examination, could take a deci-
sion on joining cases. Whereas the decision on joining
cases that are in different stages of legal proceedings
is taken by the assignments sitting. Hence, deciding
on this request did not fall into the competence of the
Panel.*” Another case comprises a request to examine
the case by 31 December 2017. In this case, the Panel
recognised that cases were examined within the term
defined in the Constitutional Court Law. Pursuant to
Section 22(10) of the Constitutional Court Law, the is-
sue of the time and place of the court hearing is deci-
ded after the case has been transferred for examination
at the assignments sitting. Thus, the particular request
could be decided on only at the assignments sitting.**®

Decisions on refusal to initiate a case

In 2017, the Panels of the Constitutional Court have
adopted 131 decisions on refusal to initiate a case. In
a number of cases, the request to the Court was not
presented clearly and understandably. For example, the
legal norm, which could cause an infringement upon
the applicant’s fundamental rights established in the
Satversme, was not indicated in the application. Thus,
it was impossible to identify, on the basis of the appli-
cation and the documents appended thereto, the con-
stitutionality of which norm should be examined.®”
Whereas in another case the contested legal norm was
indicated; however, the norm of higher legal force was

not identified. Although a number of norms of the
Satversme were quoted in the application and general
reference to the fundamental norms guaranteed in the
Satversme was made, also in this case it was impossible
to identify clearly on the basis of the application and
the documents appended thereto, which fundamen-
tal rights of the applicant established in the Satversme
were infringed upon and what the Court should exami-
ne in this instance.*'

A person may include in a constitutional complaint
only a claim regarding examination of a regulatory
enactment with a legal norm of higher legal force. Le.,
the Constitutional Court, in examining a constitutional
complaint, does not have the right to examine the lega-
lity of decisions adopted by constitutional institutions,
public administration or a local government. Every
year the Panels of the Constitutional Court refuse to
examine a case at least once because the claim does not
fall with the jurisdiction of the Constitutional Court.
For example, in 2017, a private person requested exa-
mining a decision by the Jelgava City Council on set-
ting the tariffs of public transport services in the routes
of municipal importance in the transport network in
Jelgava City. This decision is not an external regulatory
enactment, therefore the Constitutional Court does
not have jurisdiction over a claim like this.*"

The Panels of the Constitutional Court often refuse to
initiate a case because an infringement upon the ap-
plicant’s fundamental rights cannot be established. Le.,
no direct link can be identified between the probable
infringement upon the applicant’s fundamental rights
and the contested norm, or the submitted constitutio-
nal complaint is actio popularis, or substantiation has
not been provided as to how the particular right falls
within the content and the scope of the norms of the
Satversme.*> Considerations as to whether and in what
way the contested norm has directly infringed upon
the applicant’s fundamental rights or caused to him
adverse consequences in another way must be indica-
ted in each constitutional complaint.?** For example, a
Panel has refused to initiate a case in an instance, whe-
re the possible infringement upon fundamental rights

206 Decision by the 2nd Panel of the Constitutional Court of 7 November 2017 on Initiating a Case regarding Application No. 167/2017,
Decision by the 2nd Panel of the Constitutional Court of 23 September 2017 on Initiating a Case regarding Application No. 142/2017 and
Decision by the 2nd Panel of the Constitutional Court of 4 September 2017 on Initiating a Case regarding Application No. 12/62017.

207 Decision by the 2nd Panel of the Constitutional Court of 18 September 2017 on Initiating a Case regarding Application No.134/2017.
208 Decision by the 1st Panel of the Constitutional Court of 19 July 2017 on Initiating a Case regarding Application No. 107/2017.

209 Decision by the 4th Panel of the Constitutional Court of 16 November 2017 on Refusal to Initiate a Case regarding Application No.

173/2017.

210 Decision by the 1st Panel of the Constitutional Court of 4 August 2017 on Refusal to Initiate a Case regarding Application No.

116/2017.

211 Decision by the 4th Panel of the Constitutional Court of 24 November 2017 on Refusal to Initiate a Case regarding Application No.

177/2017.

212 For example, Decision by the 2nd Panel of the Constitutional Court of 28 June 2017 on Refusal to Initiate a Case regarding Application
No. 100/2017, Decision by the 1st Panel of the Constitutional Court of 1 February 2017 on Refusal to Initiate a Case regarding Application

No. 11/2017.

213 For example, Judgement by the Constitutional Court of 18 February 2010 in Case No 2009-74-01, Para 12.

cation No. 162/2017.
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could be caused to a commercial company rather than
its only participant, who had submitted the complaint
in his own name as a natural person.**

Sometimes the probable infringement upon a person’s
fundamental rights is not caused by norms of higher
legal force but rather by the application thereof.””* The
Constitutional Court has repeatedly underscored that
assessment if application of legal norms by public ad-
ministration and a court, pursuant to Article 85 of the
Satversme and Section 16 of the Constitutional Court
Law, does not fall within its jurisdiction.*® The Consti-
tutional Court may not re-examine issues of applica-
tion and interpretation of legal norms.*”

Last year a number of the submitted constitutional
complaints pertained to an infringement upon funda-
mental rights to be expected in the future. An infringe-
ment to be expected in the future may be the grounds
for initiating a case and examining it on its merits only
in those cases, where the adverse consequences that
would be caused to a person by application of the legal
norm would cause a significant harm to the person.”'®
Le., the person must provide appropriate legal subs-
tantiation in the constitutional complaint.’” Moreover,
it is essential that in the case of an infringement upon
fundamental rights to be expected in the future, requi-
rements of the second and fourth part of Section 192 of
the Constitutional Court Law are not applicable to the
application..**

In 2017, the Panels of the Constitutional Court have in-
dicated in a number of decisions also the way in which
the authorisation should be drawn up for signing the
application and for representing a person at the Con-
stitutional Court. If the application is signed on behalf
of a person by his or her authorised representative,
then this authorisation should be drawn up in a way
that allows the Constitutional Court to verify whether
the authorised person, indeed, has the right to act on
behalf of the person. In a situation, where one natural

person had signed an application on behalf of another
person and had annexed to the application a copy of
an extract from a notarial deed, signed by the person
himself, the Panel refused it, indicating that, pursuant
to Section 101 of the Notariate Law, in respect of the
notarial deed recorded in the notarial deed book, the
sworn notary had to issue notarially certified extracts
of the notarial deed book and copies of notarial deeds.
Thus, an extract or a copy of the notarial deed issued
and certified by a sworn notary must be annexed to the
application.?

The principle of subsidiarity is of essential importance
in legal proceedings before the Constitutional Court.
The applicant has the obligation to exhaust general le-
gal remedies, if such exist for resolution of the parti-
cular dispute. If fundamental rights have been infrin-
ged upon by an act of applying law, the persons must
use general legal remedies that provide for the possi-
bility to contest or appeal against the act on applying
law through which the legal norm has infringed upon
a person’s fundamental rights.??> In 2017, the Panels of
the Constitutional Court have refused to initiate a case
a number of times because general legal remedies had
not been used.?”® For example, a Panel has noted that an
administrative court, pursuant to Section 104(3) of the
Administrative Procedure law, can recognise a norm
of the Cabinet Regulation or of the binding regulation
of a local government as being incompatible with law.
Therefore, in such a case, general legal remedies must
be used. However, an administrative court cannot re-
cognise a norm of a law or binding regulation of a local
government as being incompatible with the Satversme
because the jurisdiction has been granted only to the
Constitutional Court. Therefore, with respect to a requ-
est to the Constitutional Court to examine compliance
of a norm of a law and of other regulatory enactments
with the Satversme, challenging an administrative act
and appealing against it at an administrative court can-
not be recognised as being a legal remedy.** A Panel
has noted that submitting of a prosecutor’s protest or

214 For example, Decision by the 2nd Panel of the Constitutional Court of 20 December 2017 on Refusal to Initiate a Case regarding

Application No. 196/2017.

215 For example, Decision by the 4th Panel of the Constitutional Court of 30 October 2017 on Refusal to Initiate a Case regarding Appli
216 For example, Judgement by the Constitutional Court of 3 June 2009 in Case No. 2008-43-0106, Para 12.
217 For example, Decision by the 1st Panel of the Constitutional Court of 18 September 2017 on Refusal to Initiate a Case regarding Appli-

cation No. 137/2017.

218 For example, Judgement by the Constitutional Court of 10 May 2013 in Case No. 2012-16-01, Para 23.2.
219 For example, Decision by the 3rd Panel of the Constitutional Court of 20 December 2017 on Initiating a Case regarding Application

No. 202/2017.

220 For example, Decision by the 3rd Panel of the Constitutional Court of 16 May 2017 on Refusal to Initiate a Case regarding Application
No. 69/2017 and Decision by the 1st Panel of the Constitutional Court of 19 July 2017 on Refusal to Initiate a Case regarding Application

No. 107/2017.

221 For example, Decision by the 3rd Panel of the Constitutional Court of 24 November 2017 on Refusal to Initiate a Case regarding Ap-

plication No. 189/2017.

222 For example, Decision by the 2nd Panel of the Constitutional Court of 19 October 2017 on Refusal to Initiate a Case regarding Appli-

cation No. 159/2017.

223 Decision by the 2nd Panel of the Constitutional Court of 19 October 2017 on Refusal to Initiate a Case regarding Application No.

159/2017, Decision by the 2nd Panel of the Constitutional Court of 29 September 2017 on Refusal to Initiate a Case regarding Application
No. 146/2017, Decision by the 3rd Panel of the Constitutional Court of 24 August 2017 on Refusal to Initiate a Case regarding Application
No. 129/2017, Decision by the 4th Panel of the Constitutional Court of 6 June 2017 on Refusal to Initiate a Case regarding Application

No. 81/2017, Decision by the 1st Panel of the Constitutional Court of 24 May 2017on Refusal to Initiate a Case regarding Application No.
78/2017 and Decision by the 4th Panel of the Constitutional Court 10 May 2017 on Refusal to Initiate a Case regarding Application No.
64/2017.

224 For example, Decision by the 4th Panel of the Constitutional Court of 23 October 2017 on Refusal to Initiate a Case regarding Applica-
tion No. 157/2017. 65



initiation of a disciplinary case against a judge cannot
be considered as being a general legal remedy in the
meaning of the Constitutional Court Law.”* However,
if a person requests examining compliance of regula-
tion on the use of territory and on construction deve-
loped by a local government with the Satversme, then,
prior to submitting the application, he must submit an
application regarding the contested norm to the Minis-
ter for Environmental Protection and Regional Deve-
lopment, in the procedure established in Section 27(1)
of the Spatial Development Planning Law.?** The appli-
cation has been recognised as being incompatible with
the requirements set in the second part and Para 2 of
the sixth part of Section 19? of the Constitutional Cou-
rt Law also in the case, where a person, to protect his
fundamental rights, had the possibility to submit a cou-
rt claim on the basis of general rules of the Civil Law.*’

However, to comply with the subsidiarity principle,
all real and effective possibilities to protect the funda-
mental rights that have been infringed upon must be
exhausted, not just any theoretically possible legal re-
medies that might in any way pertain to the applicant’s
situation. Le., substantive law outcome can be reached
only by using a real and effective legal remedy, which
eliminates the possible infringement upon fundamen-
tal rights.””® For example, a Panel of the Constitutional
Court has examined, whether a person has real and
effective possibilities to protect the fundamental rights
that have been infringed upon in case, where the cas-
sation court has provided an interpretation of the con-
tested norm and the case been transferred for adjudi-
cation de novo to an appellate instance court. Pursuant
to Section 476(1) of the Civil Procedure Law, the inter-
pretation of law provided in a judgement by the cassa-
tion instance court is mandatory for the court, which
examines this case de novo. Thus, in the particular case
it has recognised that applicant did not have real and
effective possibilities to protect her fundamental rights
that had been infringed upon.??

Recognising examination of a constitutional complaint
as being of general importance or identifying possible
significant harm for the submitter of the constitutio-
nal court is an exception to the procedure established
by Section 19%(2) of the Constitutional Court Law, al-
lowing a Panel of the Constitutional Court to initiate a

case before a person has exhausted all available general
legal remedies. A person may request recognising the
application as being of general importance, if he has not
started to use all available general legal remedies or the
use of general legal remedies has been started but has
not been concluded yet. The Panels’ decisions of 2017
include criteria that allow assessing, whether examina-
tion of a constitutional complaint should be recognised
as being of general importance. To recognise examina-
tion of a constitutional complaint as being of general
importance, it must be established that the legal situa-
tion described in it affects not only the particular appli-
cant but also other persons, and also that the particular
legal situation per se should be recognised as being of
particular importance and requiring immediate reso-
lution. Whereas “significant harm’, in the meaning of
the Constitutional Court Law is such harm, which cau-
ses to a person’s rights and interests such consequences
that are simultaneously harmful and irreversible.”® In
2017, the Panels have not recognised examination of
any constitutional complaint as being of general im-
portance, neither have they concluded that protection
of rights by using general legal remedies could not pre-
vent significant harm for the applicant.

The Constitutional Court has recognised that the term
set for submitting a constitutional complaint is a rule
that constitutes the content of a constitutional com-
plaint, and the failure to abide by it denies access to the
Constitutional Court. It is a measure that guarantees
legal certainty and stability in the state, and it does not
prohibit a person from turning to the Constitutional
Court to protect his rights and lawful interests. Section
19%(4) of the Constitutional Court Law exhaustively de-
fines, what is to be considered as the beginning for cou-
nting the procedural term - the ruling by the final in-
stitution or the moment, when the infringement upon
fundamental rights occurred. For example, a person
indicated in the application that the term for submit-
ting a constitutional complaint should be counted from
the decision by the appellate instance court on postpo-
ning examination of the case. However, the Panel fou-
nd that in the particular case the term should be cou-
nted from the moment, when the infringement upon
fundamental rights occurred, i.e., as of the date when
the Department of Civil Cases of the Supreme Court
in its judgement interpreted and applied the contested

225 For example, Decision by the 2nd Panel of the Constitutional Court of 23 October 2017 on Refusal to Initiate a Case regarding Appli-

cation No. 155/2017.

226 For example, Decision by the 4th Panel of the Constitutional Court of 16 October 2017 on Refusal to Initiate a Case regarding Applica-

tion No. 153/2017.

227 For example, Decision by the 3rd Panel of the Constitutional Court of 20 May 2017 on Refusal to Initiate a Case regarding Application

No. 88/2017.

228 For example, Judgement by the Constitutional Court of 19 October 2011 in Case No. 2010-71-01, Para 14 and Judgement of 24 Octo-

ber 2013 in Case No. 2012-23-01, Para 14.

229 For example, Decision by the 2nd Panel of the Constitutional Court of 6 January 2017 on Refusal to Initiate a Case regarding Applica-

tion No. 293/2016.

230 For example, Decision by the 2nd Panel of the Constitutional Court of 19 October 2017 on Refusal to Initiate a Case regarding Appli-

cation No. 159/2017.

231 For example, Judgement by the Constitutional Court of 26 November 2001 in Case No. 2002-09-01, Para 1 of the Findings.
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norm.?2 The term set in Section 19%(4) of the Constitu-
tional Court Law is sufficiently long, allowing a person
to draft and submit a constitutional complaint.** The
Constitutional Court Law does not provide for renewal
of the term for submitting an application. In 2017, the
Panels of the Constitutional Court have repeatedly re-
fused to initiate cases because persons had not missed
the term for submitting a constitutional complaint.?*

A decision on refusal to initiate a case does not deny
a person the right to submit repeatedly an application
with respect to the same matter; insofar the term for
submitting a constitutional court has not been missed.
Persons are using this possibility more frequently - in
2017, more than 20 applications were submitted repe-
atedly.*” In preparing a repeated application, the per-
son must eliminate the deficiencies that the panel had
previously pointed to. However, changes in the presen-
tation and structure of the arguments included in the
application, elaborating or expanding the scope thereof
per se cannot be regarded as such that change substan-
tially the content of the legal reasoning and the facts of
the case included in the application. If new substantial
arguments are not added to the legal reasoning in the
application, which have not been yet examined by the
Panel at the time of reviewing the previous application,
it will refuse initiation of a case on the basis of Para
5 of Section 20(5) of the Constitutional Court Law.?*
Moreover, also formal changes, amendments to the ap-
plication or adding another contested norm to it do not
mean that the legal substantiation of the application
has substantially changed.*”

The analysis of decision by the Panels of the Consti-
tutional Court shows that the most frequent groun-
ds for refusal are deficiencies in the legal substantia-
tion. Le., no legal substantiation has been provided

in the application at all or it is obviously insufficient
for satisfying the claim. In the meaning of the Con-
stitutional Court Law, legal substantiation is such le-
gal arguments, which substantiate incompatibility of
the particular contested norm with the legal norm of
higher legal force indicated in the application.”® Le-
gal substantiation comprises analysis of legal norms,
explanations as to the way in which the contested
norms restrict the applicant’s fundamental rights,
evaluation of the legality of the procedure, in which
the contested norms were adopted, as well as an as-
sessment of the legitimate aim and proportionality
of the restriction upon fundamental rights. An ac-
count given of the facts of the case and legal norms
without the required legal arguments cannot be con-
sidered as being legal substantiation in the meaning
of the Constitutional Court Law. Likewise, quotes
from the judgement by the Constitutional Court,
the Supreme Court and the Court of Justice of the
European Union, as well as the findings expressed
by legal scholars cannot be considered as being le-
gal substantiation. In 2017, the Constitutional Court
has underscored, with respect to applications su-
bmitted by courts, that legal substantiation, in the
meaning of the Constitutional Court Law, is a set of
legal arguments, which is necessary and also at the
same time sufficient for satisfying the claim*¥

It must be borne in mind that legal argumentation con-
sists also of arguments regarding other elements in the
legal proceedings before the Constitutional Court. For
example, an applicant can specify in his claim the date,
as of which the contested norms should be recognised
as being invalid. In requesting recognising a legal norm
as being invalid ex tunc, substantiation for this request
must be included in the application. A simple reference
or a request without arguments is not sufficient.?** In

232 Decision by the 2nd Panel of the Constitutional Court of 6 January 2017 on Refusal to Initiate a Case regarding Application No.

293/2016.

233 For example, Decision by the 1st Panel of the Constitutional Court of 1 April 2015 on Refusal to Initiate a Case regarding Application
No. 37/2015.

234 For example, Decision by the 3rd Panel of the Constitutional Court of 7 September 2017 on Refusal to Initiate a Case regarding Appli-
cation No. 139/2017, Decision by the 2nd Panel of the Constitutional Court of 6 June 2017 on Refusal to Initiate a Case regarding Applica-
tion No. 82/2017, Decision by the 1st Panel of the Constitutional Court of 24 May 2017 on Refusal to Initiate a Case regarding Application
No. 77/2017.

235 For example, Application regarding Initiation of Case No. 42/2017, Application regarding Initiation of Case No. 46/2017, Application
regarding Initiation of Case No. 91/2017, Application regarding Initiation of Case No. 106/2017, Application regarding Initiation of Case
No. 125/2017, Application regarding Initiation of Case No. 169/2017, Application regarding Initiation of Case No. 191/2017, etc.

236 For example, Decision by the 1st Panel of the Constitutional Court of 28 November 2017 on Refusal to Initiate a Case regarding
Application No. 183/2017, Decision by the 1st Panel of the Constitutional Court of 3 August 2017 on Refusal to Initiate a Case regarding
Application No. 120/2017.

237 For example, Decision by the 1st Panel of the Constitutional Court of 10 May 2017 on Refusal to Initiate a Case regarding Application
No. 59/2017, Decision by the 1st Panel of the Constitutional Court of 26 April 2017 on Refusal to Initiate a Case regarding Application No.
50/2017.

238 Decision by the 3rd Panel of the Constitutional Court of 16 February 2015 on Refusal to Initiate a Case regarding Application No.
6/2015.

239 Decision by the 4th Panel of the Constitutional Court of 2 February 2017 on Refusal to Initiate a Case regarding Application No.
17/2017.

67



2017, a Panel of the Constitutional Court has examined
also an applicant’s request to suspend the operation of
a legal norm. Although this request, substantially, is a
temporary remedy, which might ensure enforcement of
a judgement by the Constitutional Court, it is not an
unregulated procedural issue, which the Court would
have the right to decide on.**!

240 See more: Rodina A., Amolina D. Lietas ierosinasana Satversmes tiesa. Central and Eastern European Legal Studies, 2013, No. 1. Avail-
able: https://eplopublications.eu/publication/digital-edition/lietas-ierosinasana-Satversmes-tiesa

241 For example, Decision by the 2nd Panel of the Constitutional Court of 18 September 2017 on Refusal to Initiate a Case regarding
Application No. 138/2017. See also Decision by the Assignments Sitting of the Constitutional Court of 4 February 2015 in Case No. 2015-
03-01.
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ACTIVITIES OF THE
CONSTITUTIONAL
COURT



3.1. PROJECTS

In 2017, the Constitutional Court was actively involved
in publicactivities that promote public awareness raising
and reinforcing the values ofademocratic state governed
by the rule of law in society. The Constitutional Court
chose the following target audiences for its activities:
employees of the institutions of the Latvian judiciary
system; Latvianlaw studentsand students’ organisations,
foreign students and employees of institutions, school
students and youth, as well as society in general.

Employees of the Latvian judiciary system
To reinforce the constitutional order of the Latvian Sta-
te and promote judicial dialogue, a new initiative was
launched on 1 September 2017. The Constitutional
Court, in co-operation with the Ministry of Justice and
the Court Administration, announced a competition,
giving an opportunity to judges of general jurisdiction
courts and administrative court to apply for an interns-
hip at the Constitutional Court. The purpose of the
internship is to give to a judge the possibility to share
experience and update his or her professional knowle-
dge. As the result of the competition, from 1 January
to 30 June 2018, Judge Valdis Vazdikis from the Riga
Regional Court will perform the duties of an advisor to
the President of the Constitutional Court.

On 27 November 2017, the Constitutional Court or-
ganised an open lecture on cryptocurrencies and bloc-
kchain law. Jelena Strelnikova, lecturer at the China
Blockchain Research Centre, explained the structure of
blokchain technology and provided an insight into the
legal issues linked to the use of cryptocurrencies in the
world. The Constitutional Court plans to continue the
tradition of open lectures also throughout the year of
Latvia’s centenary.

Latvian law students and students’
organisations

The Constitutional Court every year supports organisa-
tions that hold moot court competitions. In 2017, you-
ng lawyers had the possibility to hold two final moot
court hearings in the courtroom of the Constitutional
Court. Le., on 29 April 2017, for the second successive
year the final of the moot court contest organised by the
Ombudsman of the Republic of Latvia was held at the
Constitutional Court, whereas on 2 December 2017,
the final round of Professor Karlis Dislers XIX Consti-
tutional Moot Court, organised by ELSA Latvia, took
place in the court room of the Constitutional Court.

Every year law students are given internship possibi-
lities at the Constitutional Court. The interns become
part of the Constitutional Court’s team for a while, they
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perform various duties linked to analysis of legal issues
and get acquainted with the working environment at
the Constitutional Court. In 2017, the Constitutional
Court welcomes seven students- interns.

Foreign students and employees of insti-
tutions

In 2017, the Constitutional Court welcomed a number
of foreign students’ delegations paying study visits to
the Court. Likewise, employees of various foreign in-
stitutions also visited the Constitutional Court to sha-
re experience and facilitate co-operation. During the
visits, representatives of the delegations met with the
Justices and employees of the Constitutional Court,
acquainted themselves with the work and functions of
the Constitutional Court, issues of constitutional re-
view.

School students and youth

On 15 February 2017, the Constitutional Court parti-
cipated in “Shadow Day 20177, organised by business
education association “Junior Achievement Latvija”
School students from eight Latvian schools visited the
Constitutional Court on this day. “Shadows” could
acquaint themselves with the work of the Court, meet
the Justices and employees, discuss issues linked to
choosing one’s vocation and daily work in the field of
law, as well as participate in the festive events to com-
memorate the 95th anniversary of the adoption of the
Satversme held in the Saeima.

Continuing the initiative that was launched in the year
of the 20th anniversary of the Constitutional Court, in
2017, the Justices and employees of the Constitutional
Court visited the schools that they had attended. They
met teachers and students and gave an education lectu-
re, speaking about the vocation of a judge, Latvia’s legal
system, and the Constitutional Court. Being aware of
how important it is to encourage school students’ to
think about their future vocation, issues related to the
choice of career path were discussed with the students.
It is planned to continue this initiative in the following
year, including schools from all regions of Latvia.

The Constitutional Court, in cooperation with youth
magazine “Tlustréta Junioriem” [Illustrated for Juniors],
in the summer of 2017 created an educational article
about the Satversme and the Constitutional Court. The
article was published in September 2017 issue of the
magazine. It tells about the Satversme and the Consti-
tutional Court, highlighting the most important facts
that should be known to every youth. Thus, a material
has been developed that tells in a way that is understan-



dable to young people about complicated topics, pro-
viding general information about the basic law of the
State and the Constitutional Court.

On 25 September 2017, the Constitutional Court laun-
ched an unprecedented project. A contest of school
students’ drawings and essays was announced, to ce-
lebrate Latvias centenary and the 96th anniversary
of the adoption of the Satversme. The Constitutional
Court invited teachers to register for the competition
of drawings “My Satversme” 6th graders from institu-
tions of general and special education, whereas for the
participation in the competition of essays “My Latvia
and Satversme” - students from 9th and 12th grades
of institutions of general, special and vocational edu-
cation. The competition was announced in order to re-
inforce students’ awareness of statehood and facilitate
their participation in the affairs of the state, through
their creative self-expression, as well as to facilitate
their interest in and understanding of the Satversme.
The Satversme and several informative materials were
annexed to the competition rules. 48 schools applied
for the competition, covering all regions of Latvia. The
works submitted for the competition are surprising as
to their creativity and breadth of vision. They make up
a unique material that will stay on the pages of the his-
tory of our State. The awards ceremony will be held in
15 February 2018 at the Constitutional Court.

To promote education of school students, in 2017, the
Constitutional Court started cooperation with the
creative team of the erudition game “Gudrs, vél gud-
raks” [Smart, Even Smarter] of the Latvian Television.
As part of this cooperation, 17 questions were prepa-
red regarding the Satversme, the Constitutional Court,

judge’s profession, and the Latvian legal system. The
Justices of the Constitutional Court participated in fil-
ming the questions for the contest. The questions were
put to students of grades 9, 10, 11, and 12. The episodes
of the erudition show “Gudrs, vél gudraks”, in which
the questions put by the Constitutional Court will be
asked, will be broadcast during the first half of 2018.
The Constitutional Court appreciates this cooperation
as an excellent opportunity to address and broader au-
dience of students, drawing attention to those legal is-
sues that should be known to everybody.

Society

On 22 April 2017, the Constitutional Court’s team par-
ticipated in the Big Clean-Up Day, bringing in order
Alderi Park located in Adazi Municipality. On 7 Febru-
ary 1888, Felikss Cieléns, one of the fathers of the Sat-
versme, outstanding lawyer, politician, writer and pub-
lic figure was born in Alderi Manor. Continuing the
celebrations of the 95ths anniversary of the adoption
of the Satversme, this Clean-up Day was a symbolic
homage to Félikss Cieléns, his family and the beautiful
place that he came from. The Clean-up Day was orga-
nised in co-operation with Adazi Municipal Council
and the Culture Centre of Adazi. During this event, an
informative material, providing information on Feélikss
Cieléns’ life and his contribution to the drafting of the
Satversme’s text, was developed.

To facilitate direct and unmediated communication
with society, in 2017, the Constitutional Court provi-
ded comprehensive information on the cases heard to
the media, including three press conferences.

Employees of the Constitutional Court. Photo: Toms Norde.
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3.2. DIALOGUE BETWEEN THE
BRANCHES OF STATE POWER

12.01.2017.

The President of the Constitutional Court Aldis Lavin$
meets with the Chief Judge of the Supreme Court Ivars
Bickovics at the Supreme Court.

Press release [in Latvian]

14.02.2017.

Meeting of the President of the Constitutional Court
Aldis Lavin$ with the President of the State Raimonds
Véjonis at Riga Castle.

Press release [in Latvian]

Photo

31.05.2012.

The President of the Constitutional Court Ineta Zieme-
le meets with the Minister for Justice Dzintars Rasnacs
at the Constitutional Court.

Press release [in Latvian]

11.10.2017.

The meeting of the Justices of the Constitutional Court
with the President of the State Raimonds V&jonis at the
Constitutional Court.

Press release [in Latvianl

Photo

3.3.INTERNATIONAL

COOPERATION

27.01.2017.

The President of the Constitutional Court Aldis Laving$
participates in the international seminar in Strasbourg
“Non-refoulement as a principle of international law and
the role of the judiciary in its implementation”

Press release [in Latvianl]

02.03.2017.

The President of the Constitutional Court Aldis Lavins
and the Head of the Legal Department of the Constitu-
tional Court Alla Spale participate in the international
conference in Moldova, Chisinau “Evolution of Consti-
tutional Control in Europe: Lesson Learned and New
Challenges”

Press release [in Latvian]

26.03.2017.-28.03.2017.

President of the Constitutional Court Aldis Lavins§ par-
ticipates in Judges’ meeting in Luxemburg. The meeting
is organised in honour of the 60th anniversary of the sig-
ning of the Rome Treaty.

Press release [in Latvian]
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28.04.2017.

The Justice of the Constitutional Court Ineta Ziemele
participates in the international conference organised by
the Council of Europe and the Supreme Court of Cyprus
“The Right to the Freedom of Speech in Internet Envi-
ronment”.

Press Release [in English]

16.05.2012.

The Justices of the Supreme Court meet with H.E. Nig-
matilla Yuldashev, the Chairman of the Senate of the
Parliament of Uzbekistan Oliy Majlis and the delegation
headed by him.

Press release [in English]

23.05.2017.

The Justice of the Constitutional Court Daiga Rezevska
participates in the conference dedicated to the 25th an-
niversary of the Romanian Constitutional Court “A Qu-
arter of a Century of Constitutionalism” in Bucharest,
Romania.

Press release [in Englishl
Photo
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http://www.satv.tiesa.gov.lv/press-release/satversmes-tiesas-priekssedetajs-piedalisies-tiesnesu-sanaksme-luksemburga/
http://www.satv.tiesa.gov.lv/en/press-release/constitutional-court-judge-ineta-ziemele-will-take-part-in-an-international-conference-in-cyprus/
http://www.satv.tiesa.gov.lv/en/press-release/official-visit-of-the-chairman-of-the-senate-of-uzbekistan-to-the-constitutional-court/
http://www.satv.tiesa.gov.lv/en/press-release/justices-of-the-constitutional-court-daiga-rezevska-and-janis-neimanis-participate-in-international-events-of-legal-science/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-tiesnese-daiga-rezevska-piedalas-rumanijas-konstitucionalas-tiesas-25-gadadienai-veltitaja-konference-konstitucionalisma-ceturtdalgadsimts-rumanija-bukareste-23/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-tiesnese-daiga-rezevska-piedalas-rumanijas-konstitucionalas-tiesas-25-gadadienai-veltitaja-konference-konstitucionalisma-ceturtdalgadsimts-rumanija-bukareste-23/

25.05.2017.

The Justice of the Constitutional Court Janis Neimanis
participates in the annual congress of the association
“Societas Iuris Publici Europaei” (SIPE) in Milan, Italy.
Press release [in English]

01.06.2012.

The President of the Constitutional Court Ineta Zieme-
le meets with the Ambassador of the Czech Republic to
Latvia Miroslav Kosek at the Constitutional Court.

Press release [in Englishl

01.06.2017.

The Justices of the Constitutional Court Aldis Lavins$
and Gunars Kusin$ participate in the international the
Association of Constitutional Justice of the Countries of
the Baltic and Black Sea Regions (BBC]).

Press release [in Latvian]

01.06.2017.

The Justice of the Constitutional Court Artirs Kucs par-
ticipates in the conference organised by the University of
Konstanz on the rulings by the European Court of Hu-
man Rights in Konstanz, Germany.

Press release [in Latvian]

08.06.2017.-09.06.2017.

The Justices and representatives of the Lithuanian Con-
stitutional Court visit the Constitutional Court. Confe-
rence of the Latvian and the Lithuanian Constitutional
Courts “Legality (Lawfulness) Assessment in the Judge-
ments of the Constitutional Court: Principles and the
Criteria of Assessment”.

Press release [in English]

Press release [in English]

19.06.2017.-30.06.2017.

The President of the Constitutional Court Ineta Ziemele
participates in the Summer School organised by the Fa-
culty of Law and Political Science of Aix-Marseille Uni-
versité, giving a keynote presentation.

28.06.2017.

The President of the Constitutional Court Ineta Ziemele
and the Advisor to the President of the Constitutional
Court Laila Jurcéna participate in XVII Congress of the
Conference of European Constitutional Courts.

Press release [in English]

19.07.2017.- 20.07.2017.

The Vice-president of the Constitutional Court Sanita
Osipova participates in the international symposium
“Judicial Protection of the Family: Too Little or Too
Much?” at the Faculty of Law, the University of Bialys-
tok, Poland.

Press release [in English]

11.09.2017.-14.09.2017.

The delegation of the Constitutional Court participates
in IV Congress of the World Conference on Constitu-
tional Justice in Vilnius, Lithuania.

Press release [in Englishl]

11.09.2017.

The delegation of the Constitutional Court meets with
the Ambassador of Latvia to Lithuania Einars Semanis
at the Embassy of Latvia in Vilnius, Lithuania.

Photo

13.09.2017.

The Vice-president of the Constitutional Court Sani-
ta Osipova, the Justice of Constitutional Court Daiga
Rezevska and the Head of the Legal Department of the
Constitutional Court Alla Spale meet with the delega-
tion of the Council of Europe Congress of Local and
Regional Authorities at the Constitutional Court.
Press release [in English]

02.10.2017.

The delegation of the Constitutional Court visits the
Constitutional Court of Slovenia in Ljubljana, Slovenia.
The President of the Constitutional Court Ineta Zieme-
le meets with Milan Brglez, the Speaker of the National
Assembly of Slovenia in Ljubljana, Slovenia.

Press Release [in English]
Photo

19.10.2017.- 21.10.2017.

The President of the Constitutional Court Ineta Zieme-
le and the Head of the Legal Department of the Consti-
tutional Court Alla Spale participate in XXII Yerevan
International Conference “The Role of Constitutional
Courts in Overcoming Constitutional Conflicts”
Press release [in Englishl

06.12.2017.

International discussion organised by the Constitutio-
nal Court and the Saeima “Ensuring the Quality of Le-
gal Acts” Delegation of the Council of State of France
also participated in the discussion.

Press release [in Latvian]

072.12.2017.

Delegations of the Constitutional Court of Belgium
and the Constitutional Court of the Czech Republic vi-
sit the Constitutional Court in the framework of tri-la-
teral cooperation.

Press release [in English]

Photo

08.12.2017.

The annual international conference of the Constitu-
tional Court “Constitutional Review of the State Bu-
dget”. The Conference was organised in co-operation
with the Budget and Finance (Taxation) Committee
and the Legal Committee of the Saeima. Delegations
of the Council of State of France, of the Constitutional
Court of Belgium and the Constitutional Court of the
Czech Republic also participated in the Conference.
Press release [in Englishl

Photo

73
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http://www.satv.tiesa.gov.lv/en/press-release/the-annual-conference-of-the-latvian-and-the-lithuanian-constitutional-courts-ends/
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http://www.satv.tiesa.gov.lv/press-release/satversmes-tiesas-priekssedetajas-vietniece-sanita-osipova-uzstajas-starptautiska-simpozija-ar-priekslasijumu-par-satversmes-tiesas-judikaturu-gimenes-tiesibas/
http://www.satv.tiesa.gov.lv/press-release/satversmes-tiesas-priekssedetajas-vietniece-sanita-osipova-uzstajas-starptautiska-simpozija-ar-priekslasijumu-par-satversmes-tiesas-judikaturu-gimenes-tiesibas/
http://www.satv.tiesa.gov.lv/en/press-release/justices-of-the-constitutional-court-attend-iv-congress-of-the-world-conference-on-constitutional-justice-in-vilnius/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-delegacijas-tiksanas-ar-latvijas-vestnieku-lietuva-einaru-semani-11-09-2017/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-delegacijas-tiksanas-ar-latvijas-vestnieku-lietuva-einaru-semani-11-09-2017/
http://www.satv.tiesa.gov.lv/en/press-release/delegation-of-the-congress-of-local-and-regional-authorities-of-the-council-of-europe-visits-the-constitutional-court/
http://www.satv.tiesa.gov.lv/en/press-release/justices-of-the-constitutional-court-meet-with-judges-of-the-constitutional-court-of-the-republic-of-slovenia-in-the-framework-of-bilateral-cooperation/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-priekssedetaja-ineta-ziemele-tiekas-ar-slovenijas-nacionalas-asamblejas-priekssedetaju-milanu-brglezu-slovenija-lublana-02-10-2017/
http://www.satv.tiesa.gov.lv/en/press-release/president-of-the-constitutional-court-ineta-ziemele-participates-in-the-xxii-international-conference-of-yerevan/
http://www.satv.tiesa.gov.lv/press-release/satversmes-tiesa-sadarbiba-ar-saeimu-organize-diskusiju-par-normativo-aktu-kvalitati/ 
Photo: http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-sadarbiba-ar-saeimas-budzeta-un-finansu-nodoklu-komisiju-un-saeimas-juridisko-komisiju-rikota-diskusija-saeima-normativo-aktu-kvalitates-nodrosinasana-06-12-2017/

http://www.satv.tiesa.gov.lv/en/press-release/delegations-of-the-constitutional-courts-of-belgium-and-the-czech-republic-visit-the-constitutional-court-in-the-framework-of-tri-lateral-cooperation/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-belgijas-konstitucionalas-tiesas-un-cehijas-konstitucionalas-tiesas-tiesnesu-tiksanas-trispusejas-sadarbibas-ietvaros-satversmes-tiesa-07-12-2017/
http://www.satv.tiesa.gov.lv/en/press-release/the-constitutional-court-discusses-constitutional-control-of-the-state-budget-at-its-annual-conference/
http://www.satv.tiesa.gov.lv/satversmes-tiesa/galerija/satversmes-tiesas-sadarbiba-ar-saeimas-budzeta-un-finansu-nodoklu-komisiju-un-saeimas-juridisko-komisiju-organizeta-konference-saeima-valsts-budzeta-konstitucionala-kontrole-08-12/

3.4. PUBLICATIONS

This section provides a summary of the publications by the Justices and employees of the Constitutional Court in
2017 - books and articles included in books, as well as articles in periodicals, and interviews.

Justices of the Constitutional Court

INETA ZIEMELE
BOOKS:

Ziemele I. Separate Opinions at the European Court
of Human Rights. Riga: Riga Graduate School of Law,
2017, 335 p.

Ziemele I. Valsts turpinasanas starptautisko tiesibu
teorija un praksé. [State Continuity in the Theory and
Practice of International Law.] Gram.: Nepartrauktibas
doktrina Latvijas véstures konteksta. Riga: LZA Baltijas
stratégisko pétijumu centrs, 2017, 15.-57. Ipp.

Ziemele 1. Latvijas Republikas starptautiskas ligum-
saistibas. [International Treaty Commitments of the
Republic of Latvia.] Gram.: Nepartrauktibas doktrina
Latvijas véstures konteksta. Riga: LZA Baltijas strateé-
gisko pétijumu centrs, 2017, 384.-392. Ipp.

Ziemele I. Starptautisko tiesibu dimensija: tiesiskas
palavibas un tiesiskas drosibas principi starptautiska-
jas tiesibas — jaunakas tendences. [The International
Law Dimension: the Principles of Legal Expectations
and Legal Certainty in International Law - the Recent
Trends.] Gram.: Balodis R. (red.) Visparéjie tiesibu
principi: tiesiska drosiba un tiesiska palaviba. Valsts
parvalde. Bizness. Jurisprudence. Rakstu krajums.
Riga: Tiesu namu agentira, 2017, 31.-49. Ipp.

PERIODICALS:

Ziemele I. Satversmes tiesas loma konstitucionalo prin-
cipu aizsardziba un pieméro$ana. [The Role of the Con-
stitutional Court in the Application and Protection of
Constitutional Principles.] Jurista Vards, 21.11.2017.,
Nr. 48, 20.-24. Ipp.

Ziemele I. Tiesiskuma audits: vai Latvija ir tiesiska
valsts. [Audit of the Rule of Law: Is Latvia a State Go-
verned by the Rule of Law.] Jurista Vards, 07.11.2017.,
Nr. 46, 12.-15. Ipp.

Ziemele I. Eiropas Cilvektiesibu konvencijas loma Sat-
versmes tiesas judikattra. [The Role of the European
Convention of Human Rights in the Case Law of the
Constitutional Court.] Jurista Vards, 16.05.2017., Nr.
21, 13.-16. Ipp.
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Ziemele I. Ievainojama pasaules kartiba. [The Vulne-
rable Global Order.] Jurista Vards, 02.05.2017., Nr. 19,
8.-10. Ipp.

Ziemele I. Likumdosanas procesa pilnveido$ana: jauna
konstitucionala organa piedavajums. [Improving the
Legislative Process: a Proposal for a New Constitutio-
nal Body.] Jurista Vards, 07.03.2017., Nr. 10, 10.-13.

lpp.

Cela uz Satversmes idealo Latviju. [Towards the Ideal
Latvia of the Satversme.] Jurista Vards, 14.02.2017.,
Nr.7, 8.-19. Ipp.

Ziemele 1. International Law Matters for the Europe-
an Court of Human Rights. // Koncturyumonunoe
[TpaBocynme: BectHuxk Kondepennum opraHos
KOHCTUTYLIMOHHOTO  KOHTPOJS ~ CTpaH  HOBOIf
nemokparvn. Koncturynmonssnt Cyn Pecrrybnmkun
Apwmenus, 2(76) 2017, 44.-54. c.

INTERVIEWS:

Apanasova T. Misu vieslektore — Satversmes tiesas
priekssédétaja Ineta Ziemele - viena no redzamakajam
Latvijas juristém. Intervija ar I. Ziemeli. [Our Guest
Lecturer — the President of the Constitutional Court
Ineta Ziemele. - One of the Most Visible Lawyers in
Latvia.] Juridiskas Koledzas Véstnesis, 2017, Nr. 8, 1.-2.

lpp.

Domburs J. ‘Delfi TV ar Jani Domburu’: Satversmes
priekssédétaja Ineta Ziemele. Intervija ar I. Ziemeli.
[Delfi TV with Janis Domburs: The President of the
Constitutional Court Ineta Ziemele. An Interview
with 1. Ziemele.] www.DELFL.lv, 22.11.2017. Available:
http://www.delfi.lv/

Zirnis E. Skatisimies atvértam acim. Intervija ar 1. Zie-
meli. [Let's Look with Our Eyes Open. An Interview
with 1. Ziemele.] Sestdiena, 29.09.2017., Nr. 189, 10.-

15. Ipp.

Skuja A. Satversmes tiesas priekssédétaja Ineta Zie-
mele rita zinu raidijumam: Latvijas informativaja tel-
pa ir javeicina tada diskusija, kas veido masu tiesisko
kultiaru. Intervija ar I. Ziemeli. [Ineta Ziemele to the
Morning News Programme: The Latvian Informative



Space should Foster a Discussion that Develops our Le-
gal Culture.] LNT rita zinu raidijums “900 sekundes”,
18.09.2017. Available: https://skaties.lv/

Tomsons A., Abola I. ST prieks$sédétaja Ineta Zieme-
le par norisém pirms vélésanam un aktualitatém tiesu
darba. Intervija ar . Ziemeli. [The President of the Con-
stitutional Court on the Processes before Elections and
Topicalities in the Work of Courts. An Interview with I.
Ziemele.], Latvijas Radio 1 “Krustpunkta”, 06.06.2017.
Available: http://Ir1.1sm.lv/

Ozolins A. Esam mazliet iespradusi. Intervija ar I. Zie-
meli. [We are Slightly Stuck. An Interview with I. Zie-
mele.] Ir, 06.06.2017. Available: https://irir.lv/

Lulle B. ST priekssédétaja: butu tragiski, ja ST nebatu.
Intervija ar I. Ziemeli. [The President of the Constitu-
tional Court; it would be Tragic if the Constitutional
Court were no More. An Interview with 1. Ziemele.]
Neatkariga Rita Avize Latvijai, 29.05.2017., Nr. 101,
6.-7. Ipp.

Libeka M. Vel talu lidz tiesiskai kultiirai. Intervija ar 1.
Ziemeli. [It is Still a Far Way off to the Legal Culture. An
Interview with I. Ziemele.] Latvijas Avize, 26.05.2017.,
Nr. 100, 6.-7. Ipp.

Strupka Z. ST priekssédétaja: Latvijas stipra puse
vienmer bijusi tas cilvéki un personibas. Intervija ar
I. Ziemeli. [The President of the Constitutional Cou-
rt: Latvia's People and Personalities have always been
its Strong Point. An Interview with I. Ziemele.] LETA,
24.05.2017. Available : http://www.leta.lv/

Mace Z. Satversmes tiesas vaditaja Ineta Ziemele par
tiesas kvalitati un pieejamibu. Intervija ar I. Ziemeli.
[The Head of the Constitutional Court on the Quality
and Accessibility of Court. An Interview with I. Zieme-
le.] Latvijas Radio 1 “Rita intervija’, 18.05.2017. Avai-
lable: http://Ir1.1sm.lv/

Daugulis M., Garklava K. Ziemele: NepiecieSami
uzlabojumi, lai atvieglotu pieteikumu sagatavosa-
nu Satversmes tiesa. Intervija ar I. Ziemeli. [Ziemele:
Improvements are Necessary to Facilitate Drafting of
Applications to the Constitutional Court. An Interview
with I. Ziemele.] LNT rita zinu raidijums “900 sekun-
des”, 11.05.2017. Available: https://skaties.lv/

SANITA OSIPOVA
BOOKS:

Osipova S. Eiropas tiesibu priek$vésture. Senas Egiptes,
Divupes, Izraélas, Griekijas tiesibas. [The Prehistory
of European Law. Law of Ancient Egypt, Mesopota-
mia, Israel, Greece.] H. Tumans (zin. red.). Riga: Tiesu
namu agentiira, 2017

Osipova S. Vasilija Sinaiska ieguldijums latvie$u juri-
diskas kultiras mantojuma izpété. [Vasilijs Sinaiskis’

Contribution to Researching the Heritage of the Latvi-
an Legal Culture.] Gram.: Latvijas Republikas Satvers-
mei — 95: Latvijas Universitates 75. zinatniskas konfe-
rences rakstu krajums. Riga: LU Akadémiskais apgads,
2017, 149.-155. Ipp.

Lodockina E., Osipova S. 45. pants. [Article 45.] Gram.:
Balodis R. (zin. red.) Latvijas Republikas Satversmes
komentari. III nodala. Valsts prezidents. IV nodala.
Ministru kabinets. Riga: Latvijas Véstnesis, 2017, 282.-
300. Ipp.

PERIODICALS:

Osipova S. Patiesibas noskaidrosanai un taisnigam
spriedumam ir pakartojama tiesas un visas tiesu varas
darbiba. [All Activities of the Judicial Power and the
Court must be Subjected to Establishing the Truth and
to a Fair Judgement.] Jurista Vards, 07.11.2017., Nr. 46,
20. Ipp.

Osipova S. Nepieciesams neatkarigs konstitucionals or-
gans likumdoSanas kvalitates kontrolei. [An Indepen-
dent Constitutional Body is Necessary to Review the
Quality of Legislation.] Jurista Vards, 07.03.2017., Nr.
10, 14.-15. Ipp.

INTERVIEWS:

Libeka M. Vairak prasa pabalstus, nevis gimenes bri-
vibu. Intervija ar S. Osipovu. [Benefits are Requested
More Often than the Freedom of Family. An Interview
with S. Osipova.] Latvijas Avize, 07.12.2017., Nr. 237,
4.-5. Ipp.

Paulina L. Latvija ir pelnijusi valsts parvaldes koncep-
tu un sakartotu ierédniecibu. Intervija ar S. Osipovu.
[Latvia Deserves a Concept of Public Administration
and Well-Ordered Civil Service. An Interview with
S. Osipova.] LV portals, 31.05.2017. Pieejama: http://
www.lvportals.lv/

ALDIS LAVINS
PERIODICALS:

Lavin$ A. Vairakas iespéjas civilprocesa efektivizé$anai
Latvija. [A Number of Possibilities for Making the Ci-
vil Procedure More Effective in Latvia.] Jurista Vards,
07.11.2017., Nr. 46, 101.-102. lpp.

INTERVIEWS:

Elkins A. Satversmes tiesas tiesnesis Aldis Lavins raidi-
juma “TIpsamas peun”. Intervija ar A. Lavinu [intervija
krievu val.]. [The Justice of the Constitutional Court
Aldis Lavins$ in the Programme “IIpsimas peusn”. An In-
terview with A. Lavin$ [In Russian].] Radio Baltcom
“Ilpsimast peun’, 05.10.2017. Available: http://www.
mixnews.lv/

Leskevi¢s A., Gubins M. Satversmes tiesas priekssé-
deétajs Aldis Lavins$ raidijuma “PasBopor”. Intervija ar
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A. Lavinu [intervija krievu val.].[The President of the
Constitutional Court Aldis Lavin$ in the Programme
“PasBopot”. An Interview with A. Lavin$ [In Russi-
an].] Radio Baltcom “PasBoport’, 07.03.2017. Available:
http://www.mixnews.lv/

Vizule V. Satversmes tiesa ir ikviena pamattiesibu aiz-
stavis. Intervija ar A. Lavinu. [The Constitutional Cou-
rt is the Defender of Everyone’s Fundamental Rights.
An Interview with A. Lavins.] Bilances Juridiskie Pado-
mi, 2017, Nr. 5, 4.-9. Ipp.

Ozolina I. Pirms grozit Satversmi, septinreiz janomeéra.
Intervija ar A. Lavinu. [Think Twice before Amending
the Satversme. An Interview with A.Lavins.] Kurzemes
Vards, 28.02.2017., Nr. 41, 8. Ipp.

Kikusts G., Krimina L. Intervija ar A. Lavinu. [An
Interview with A. Lavips.] LTV “Rita Panorama’,
23.02.2017. Available: https://ltv.lsm.lv/

GUNARS KUSINS

BOOKS:

Kusin$ G. Latvijas Republikas 1922. gada Satversmes
atjaunos$ana. [Restitution of the Satversme of the Re-
public of Latvia of 1922.] Gram.: Nepartrauktibas dok-
trina Latvijas véstures konteksta. Riga: LZA Baltijas
stratégisko pétijumu centrs, 2017, 289.-310. Ipp.

Kusin$ G., Gailitis K. 56. pants. [Article 56.] Gram.:
Balodis R. (zin. red.) Latvijas Republikas Satversmes
komentari. III nodala. Valsts prezidents. IV nodala.
Ministru kabinets. Riga: Latvijas Véstnesis, 2017, 532.-
544. Ipp.

Kusin$ G. Ciena studentus un vinu paveikto. [Respects
the Students and their Achievements.] Gram.: Torgans
K., Matule S. Kalvis Torgans civiltiesibas un dzivé. Riga:
Tiesu namu agentira, 2017, 137.-139. Ipp.

PERIODICALS:

Cela uz Satversmes idealo Latviju. [Towards the Ideal
Latvia of the Satversme.] Jurista Vards, 14.02.2017.,
Nr.7, 8.-19. lpp.

DAIGA REZEVSKA

BOOKS:

Rezevska D. Perspectives (4.4.). In: Kerikmie T.,
Joamets K., Pleps J. et al. (Eds.) The Law of the Baltic
States. Springer, 2017, pp. 180-190.

Rezevska D. Ideology, Values, Legal Norms and Con-
stitutional Court. In: Constitutional Values in Contem-
porary Legal Space II: Collection of Research Papers
in Conjunction with the 6th International Scientific
Conference of the Faculty of Law of the University of
Latvia. Riga: University of Latvia, 2017, pp. 72-78.

76

Rezevska D. Vasilijs Sinaiskis un juridiska metode: vér-
tibas, taisnigums un interpretacija. [Vasilijs Sinaiskis
and the Legal Method: Values, Justice and Interpreta-
tion.] Gram.: Latvijas Republikas Satversmei — 95: Lat-
vijas Universitates 75. zinatniskas konferences rakstu
krajums. Riga: LU Akadémiskais apgads, 2017, 156.—
162. lpp.

Rezevska D. Kas ir vispargjie tiesibu principi? [What
are the General Principles of Law?] Gram.: Balodis R.
(red.) Visparéjie tiesibu principi: tiesiska drosiba un
tiesiska palaviba. Valsts parvalde. Bizness. Jurispruden-
ce. Rakstu krajums. Riga: Tiesu namu agentara, 2017,
17.-21. lpp.

Rezevska D. Tiesiskas drosibas un tiesiskas palavibas
principi - butiski tiesiskas valsts principa elementi.
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